Forthem, LLC et al v. City of Clever, Missouri et al Doc. 37

INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

FORTHEM, LLC, etal., )
)
Plaintiffs, )
)
V. ) Case No. 12-04047-CV-S-JTM
)
CITY OF CLEVER, et al., )
)
Defendants. )
ORDER

The City of Cever, Missouri (“Clever”), like most municipalities, requires that new
construction projects within the city limits obtain certain permits, including sesveri{s
allowing new structures to connect to the existing municipal sewer lingSlever, duringhe
relevant time period, applicants for such sewer permits were required t&p508.00 sewer
hookup fee. CeveErR CiTy CoDE § 500.110(5). In assessing the sewer hookup fee, Clever
applied the fee “per building.” To that end, on July 16, 1990, Clever enacted an ordinance
defining a building as:

a structure having a roof supported by columns or walls, intended,
designed, used or suitable for use for the support, enclosure,
shelter and protection of animals or property, and when separated

by firewallseach portion of such structure shall be deemed a
separate building.

CiTy oF CLEVER ORDINANCE NO. 162. In addition, on March 13, 1995, Clever enacted another
ordinance adopting the construction codes formulated by Building Officials and Code
Administratas International, Inc. (heBOCA Cod¢€). QTY OF CLEVER ORDINANCE NO. 193.

The BOCA code, in turn, included a definition of “Building” as:
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Any structure occupied or intended for supporting or sheltering
any occupancyFor application of this code, each portion of a
building which is completely separated from other portions by fire
walls . . . shall be considered as a separate building

BUILDING OFFICIALS AND CODE ADMINISTRATORS NATIONAL BUILDING CODE § 202 (11th ed.
1990) emphasis addgd As another court has noted:

This section permits one building to be treated as two if a proper
firewall is installed.

Wilson v. Helton2000 WL 228248, op. at 3 (Ohio Apd. Dist] 2000).

Duplexes constructed in Clever are required to be constructed with dlfiretvwaeen the
separate dwelling units. As such, Clever chatge sewer hookup fees for the issuance of a
sewer permit for new construction of duplexes. Between 266@010, the plaintiffs herein
allege that they were granted permits to construdieaep in Clever, to wit: Forthem, LLC. [five
duplexes]; Southwest Development, Inc. [one duplex]; Area-Wide Constructiofohec
duplex]; K. Randal Himes, LLC [six duplexes]; and C3 Investments, LLC [five dap]exThe
plaintiffs further contend that they were charged $3,000.00 per duplex for sewer hoakup fee

The plaintiffs have filed the present action pursuant to 42 U.S.C. § 1983 dijeiret
and several city officiafsalleging that their constitional rights of equal protection and due
process were violated by the “double” sewer hookup fées. plainiffs seekmonetary damages
as well as a declaratory judgmeRtesently pending before the Courthise defendaist motion
for summary judgmeriDoc. 19] and thie motion for leave to file aamended answer [Doc. 29].

For the reasons set out herein, both motions are granted.

! The plaintiffs’ lawsuit also names the current Mayor emdentmembers of the
Board of Aldermen in their official capacities as welhasning —in their individual capacities
theformer Mayor [Trisha Elam] and the formepnstituencyf the Boad of Aldermen [Jarred
King, Scott Hackworth, Wade Pearce, Brandon Gilmore, Chris Montgomery, and Scott
Hacksworth].



The Court will first take up the defendants’ motion for leave to file an amendegrans
The proposed amended answer seeks to an affirmative defense of statutaidhisnitnder
Mo. Rev. STAT. § 516.120.The request was filed after the deadline for amending pleadings set
out in the scheduling order, after the close of discovery, and after the defendantschidaeifil
motion for summary judgmentNonethelesshie Federal Rules of Civil Procedure provide that
amendments to the pleadings are to be liberally permitted:
A party. . . may amend his pleading only by leave of Court or by

written consent of the adverse party; éamle shall be fregl
granted when justice so requires

Fep. R.Civ. P.15(a) emphasis addgd The courts that have analyzed the “justice” language in
Rule 15 have concluded that:

Under this policy, only limited circumstances justify a district

court’s refusal to amend the pleadings: undue delay, bad faith on

the part of the moving party, futility of the amendment or unfair

prejudice to the opposing party.
Sanders v. Clemco Industrjeg23 F.2d 214, 216 (8th Cir. 1987) (reversing a district court for
denying leave to aend). The decision to permit a party to amend its pleadings is left to the
discretion of the district courtdumphreys v. Roche Biomedical Laboratories,,|880 F.2d
1078, 1081 (8th Cir. 1993).

In opposing the motion for leave to amend, the plaintiffs argue undue delay (by pointing
to the deadlines set forth in the scheduling order) and advance a vague argumegiandgtior
unfair prejudice. As to the latterthe plaintiffs do not offer a single specific example of
prejudice, but suggest that allowing the proposed amended answer would leave thertlevith “lit

choice but to request a reopening of discovery.” The plaintiffs do not argue thafetheaohts

have sought leave to amend in bad faith nor do the plaintiffs argue that the amendment would be



futile. Balancing the interests of the parties, the Court concludes that justitelisér/ed by
permitting the defendants to file their propof@&ENDED] ANSWER TOCOMPLAINT.

In reaching this conclusion, the Court has given considerable emphtsddot that the
proposed new answer raises no new “facts” and the additional claim of a stdituiéations is
based on the allegations contained in the origigal®N. In addition, the substantive merits of
the statute of limiations defense haeb briefed by the parties in the summary judgment
pleadings.Fuinally, in reaching its decision in this case, the Court was greatly influenced by the
Eighth Circuit’s opinion inCarter v. United Stated23 Fed. Appx. 253 (8th Cir. 2005).

In Carter, an injured pedestrian sued the United States under the FTCA after she fell on a
sidewalk in front of a Post Office. Following the expiration of the deadline &kirsg an
amendment to the pleadings under the applicable scheduling order and the corapletion
discovery, the United States moved to dismiss the pedestrian’s case becaosephant did
not state a legal claim under Missouri law. In response, the pedestrian argunent tdoanplaint
was sufficient and, in the alternative, sought leave t@filamended complaint adding an
entirely new cause of action against the United StatBise district court granted the motion to
dismiss and denied the motion to amend, noting that the motion was untimely and the defendant
would be prejudiced by the amendment (since the case would otherwise be dismissed).

On appeal, the Eighth Circuit affirmed the district court’s ruling on the Unitge<S
motion to dismiss finding that “the complaint fail[ed] to state a viable cause of .acttbrat
258. Howeverthe Eighth Circuit reversed the district court’s ruling on the request to file an

amended complaint.

2 As noted, the plaintiffjndicated that permitting the filing of the amended answer
would require them to seek to reopen discovery. plaiatiffs do not identify any specific
additional discovery that would be required and the Court cannot discern any additional
discovery that would impact arguments the merits for and against the applicatiostat e of
limitations in this case umd these facts.



The district court, relying orHammer v. City of Osage Bea@18

F.3d 832 (8th Cir. 2003)], first denied [the pedestrian’s] motion on
the grounds of undue prejudi¢¢gammer however, involved the
denial of a request to file a second amended complaint. We have
held “parties should usually be given at least one chance to amend
their complaint.” Because we prefer to have claims decided on the
merits rathethan on the pleadings, we conclude the district court
erred in denying [the pedestrian] at least one opportunity to amend
her complaint. We also note, the factual underpinnings for the
claims asserted in the amended complaint are identical to those in
theoriginal complaint. Thus, we divine no undue prejudice to the
[United States] in allowing [the pedestrian] to amend her
complaint.

Id. at 259 @Quoting in part, Wisdom v. First Midwest Bank of Poplar BJuf67 F.3d 402, 409

(8th Cir.1999)). Akn to Carter, this motion involves &irst Amended Answer. Moreover,

again smilar to Carter, “the factual underpinnings for the claims asserted in the amended

[answer] are identical to those in the original [answer].” Under the uniquelefdre the Court,

theamended answer attached to the defendants’ motion for leave is deemed filed bad wil

treated as an active pleading in this dastawith.

Turning then to the defendants’ motion for summary judgnseveral grounds are

asserted, including:

(1)

(2)

3)

the phintiffs’ claims are barred by the applicable statute of
limitations;

the defendants named in their individoapacitiesare entitled to
either absolute immunity or qualified immunity; and

the plaintiffs cannot establish any violation of a ¢asonal right
to equal protectioandor due process.

The Court will address each contention in turn.

In Wilson v. Garcia471 U.S. 261, 105 S.Ct. 1938 (198K United StateSupreme

Court resolved the issue of what statute of limitations pevesdapplicable to an action filed

pursuant to 42 U.S.C. § 1983. Desiring to resolve a split amorigdbrlcircuits, the Court



held that § 1983 claims are subject to a stageneral tort personal injury statutd. at 280, 105
S.Ct.at1949(“Section 1983 claims are best characterized as personal injury actiohs.In

the aftermath oWilson,the Eighth Circuit likewise has held the statute of imitations for general
personal injury actions sounding in tort applies to suits for violation of civil rights @&t@83.
Sege.g, Gaona v. Town & Country Credi824 F.3d 1050, 1054-55 (8th Cir.2003).
Accordingly, 8 1983 claims brought under Missouri law are governed by the stateiefive-
statute of limitations for personal injury actioip. REv. STAT. § 516.120.4.Seee.g, Walker v.
Barrett, 650 F.3d 1198, 1205 (8th Cir. 2011).

In this case, the plaintiffs filed theReTITION (originally in the Circuit Court of Christian
County, Missouri) on February 6, 2012. Accordingly, the only § 198&sl properly falling
within the applicable statute of limitations are those accruing after &gt6u2007. In moving
for summary judgment, the defendants provide evidence that the only sewer mreaitay
Clever after February 6, 2007, was Permit 33-07 issued to Lance Pearce for a daglex be
constructed at 606 W. Kimberly Ct. in Clever. The plaintiffs do not dispute this factgjoat ar
that their constitutional claims accrued between “February 14, 2011 and March 15, 2011” when
Clever refused to nmburse the plaintiffs for alleged “overcharging” of sewer hookup fees
previously collected.

Under Missouri law, aight to bring suit “accrues and the statute of limitations is set into
motion ‘[w]hen thefact of damagéecomes capable of ascertainment™ Bonney v. Envil
Engineering, Inc.224 S.W.3d 109, 116 (Mo. Ap$S[D] 2007) €mphasis in origindl In that
regard, “[d]Jamage is capable of ascertainment when it can be discovered or is madecken
if its extent remains unknownD'Arcy & Associates, Inc. v. K.P.M.G. Peat Marwick, L.L.P.,

129 S.W.3d 25, 29 (MoW.D.] App. 2004). The Missouri Supreme Court has further noted:



[1]f the wrong done is of such a character that it may be said that
all of the damages, past and future, are capabascertainment in
a single action so that the entire damage accrues in the first
instance, the statute of limitation begins to run at that time.
Davis v. Laclede Gas C®03 S.W.2d 554, 556 (M0.198@n bang (quoted bywong v. Bann-
Cor Mortg,, 2013 WL 149709, op. at *5-6 (W.D.Mo. Jan. 14, 2013))
This rule has been cost&ntly applied in § 1983 litigation. Thusplawful search claims
are presumed to have accrued when the search ocdimgtit v. Doe 400 Fed. Appx. 123, 124
(8th Cir.2010) ¢€iting Johnson v. Johnson Cnty. Comm'n B@5 F.2d 1299, 1301 (10th
Cir.1991)). Similarly, when a party asserts that a governmental entity hasstindionally
seized personal property, the parties’ claims accrued on the date of the seimiihev. Qiy of
Jennings, Mq.111 Fed. Appx. 856, 856 (8th Cir. 2004). In this case, applying the same rules,
the Court concludes that the plaintiffs’ constitutional claims accrued whenvidre required to
—and did — pay $3,000 Cleverfor sewer hookup fees per duplex. Inasmuch as those payments
were made prior to February 6, 20@ny claims of constitutional deprivations allegedly
attending those transactioae barred by the Missolfive-yearstatute of limitations.
This ruling by theCourt disposes dll of the plaintiffs’ claims. However, because the
ruling is dependent on the Court permitting the filing of an amended answer over th®olgec
the plaintiffsand because the alternative arguments asserted by the defendants are also

meritorious, tle Court —in the alternative- will address the issue of immunity and constitutional

violation.

3 LancePearce, who filed Pern®3-07, is not a named party to this action. The
plaintiffs havesubmittedno evidence or argument suggesting that they have standing to assert
any alleged constitutional harm suffered by Mr. Pearce and the Court notiéssticase does
not meet the test for “capabdd-repetitionyet-evadingreview.”
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With regard to the § 1983 claims asserted against city offmigdd in their individual
capacities, an argument is advanced that they are entitledb$oliteimmunity or, in the
alternative, qualified immunity.

To the extent that the plaintiffs are basing any alleget$titutionalklaims on the actual
enactments of ordinances and codes byabi¢y officials suedin their individual capacitieghe
Cout agrees that suatlaims would be subject to absolute legislative immunity.

“[L]ocal legislators are .absolutelyyimmunefrom suit ... for their
legislativeactivities.” This immunity‘attaches to all actions taken
‘in the sphere of legitimate legislatiaetivity.” Among other
things, thismmunity encompasses actions taken by members of a
legislativebody to vote on an ordinance and actions by a non-
legislativeofficial that are “integral steps in the legislative
process,” such as signing an o@tceinto law.
Hoekstra v. City of Arnold, Mp2009 WL 259857, op. at *9 (E.D. Mo. Feb. 3, 20@f))ating in
part, Bogan v. ScotHarris, 523 U.S. 44, 49, 54, 118 S.Ct. 966, 970, 972 (199§ also
Robinson v. City of Raytow606 S.W.2d 460, 466 (Mo. App. [W.D.] 1980)n(“enacting [the

subject] Ordinance[,] defendant aldermen were acting in their official#tiyie capacity.”).

4 As previously noted, the plaintiffs also sued several city officials in thigcradf

capacities unde§ 1983. In a prior order, the Court pointed tmuthe plaintiffs:

The parties should seriously examine the lawsuit as presently
constituted and plead. Even with the substituted parties, the
PLAINTIFFS’ PETITION seemingly contains superfluous and

improper claims. For example, a Section 1983 claim against a city
official in his or her official capacity is utterly redundant when a
lawsuit also contains a Section 1983 claim against the City itself.
Wilson v. Spain209 F.3d 713, 717 (8th Cir. 200@pencer v.
Knapheide Truck Equip. Cal83 F.3d 902, 905 (8th Cir.1999). . ..
The plaintiffs might be well advised to consider amending their
pleading.

ORDER of August 15, 2012 [Doc. 17]. Notwithstanding the Court’s “agl¥ithe plaintiffs have
madeno effort to amend their pleading. Accordingly, theras asserted against all city
officials in their official capacities are dismissed as superfluous, bogden frivolous.
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The legal issue, perhaps, is stickier with regard to the actions of the Blay&oard of
Aldermen in refusing to refund sewer hookup fees to the plairfitimpareTorres Rivera v.
Calderon Serra412 F.3d 205, 214 (1st Cir .200axf{ions to implement or administer
legislation arenot covered by absolute legislative immunity). While the Court is not convinced
thatsuch an action is tantamountt@reenforcement (for which legislative immunity does not
apply), the Court is mindful of the admonititmat in considering claims by government officials
for both absolute and qualified immunityadjfiedimmunity “represents thenorm”” Harlow v.
Fitzgerald,457 U.S. 800, 807, 102 S.Ct. 2727, 2732 (1982). As such, the Court proceeds to the
issue of qualified immunity without deciding the absolute immunity question.

It is well understood that “theodtrine of qualified immunity protects government
officials . . . from individual liability . . . unless their conduct violated ‘clearly established . . .
constitutional rights of which a reasonable person would have knoBaribeau v. City of
Minneapois, 596 F.3d 465, 473 (8th Cir. 201@)upting in part, Pearson v. Callaharb55 U.S.
223, 231, 129 S.Ct. 808, 815 (2009 rom a more practical view, “[ghlified immunity gives
government officials breathing room to make reasonable but mistaken judgments, and protec
all but the plainlyincompetent or those who knowingly violate the lav@dtton v. Bailey702
F.3d 444, 449 (8th Cir. 2012y fotingMesserschmidt v. Millendess- U.S. ---, ---, 132 S.Ct.

1235, 1244-45 (201p)

When a defendant properly raises a qualified immunity defense, a plaintifEhavst
that: “(1) the facts, viewed in the light most favorable to the plaintiff, demonsteate th
deprivation of a constitutional . . . right; and (2) the right was clearly establgtie time of
the deprivation.”"Howard v. Kansas City Police Departmegh?0 F.3d 984, 988 (8th Cir. 2009).

With regard to these two requirements, the Supreme Court has articuédted th



If no constitutional right would have been violated were the
allegations estaldhed, there is no necessity for further inquiries
concerning qualified immunity. On the other hand, if a violation
could be made out on a favorable view of the parties’ submissions
the next, sequential stejs to ask whether the right was clearly
establshed.

Saucier v. Katz533 U.S. 194, 201, 121 S.Ct. 2151, 2156 (200he defendants argue that
neither showing has been made by the plaintiffs.

In response, the plaintiffs meredyguethat the “[d]efendants’ cannot be entitled to
qualified immunity or violating their own ordinances.” The plaintiffs’ argument is based upon
the fact that the zoning regulations for the City of Clever contain sevéirgtidas, including:

BUILDING: A structure having a roof supported by columns or
walls, intended, designed, used or suitable for use for the support,
enclosure, shelter or protection of animals or property, and when

separated by fire wallsach portion of such structure shall be
deemed a separate building

RESIDENCE, DUPLEXA two-family residential usen which

the dwelling units share a common wall (including, without
limitation, the wall of an attached garage or porch) and in which
eachdwelling unit has living space on the ground floor and a
separate ground floor entrance.

RESIDENCE, TWGFAMILY: A residential use consistingf a
building containing two (2)lwelling units. If two (2) dwelling
units share a common wall, even the wall of an attached garage
porch, the dwelling units shall be considered to be located in one

(1) building

! The Supreme Court subsequently eaglained that th&auciertest is not rigid in its

sequencing:

[W]hile the sequence set farfin Saucief is often appropriate, it
should no longer be regarded as mandatory. [Federal courts]
should be permitted to exercise their sound discretion in deciding
which of the two prongs of the qualified immunity analysis should
be addressefirst in light of the circumstances in the particular
case at hand.

Pearson 555 U.S. at 236, 129 S.Ct. at 818.
10



CiTy oF CLEVER CODE 8405.050. The plaintiffs assert that these contradictefipitions in the
zoningregulations [Title IV of theCiTy oF CLEVER CODE] should inure to their benefit in how
the city administers itsuilding regulations [Title V of theCiTy oF CLEVER CODE].

The Court finds, as a matter of law, the plaintiffs have failed to establisthéhednduct
of thecity officials sued in their individual capacitiemlated clearly established constitutional
rights of which a reasonable person would have knotrbest the plaintiffs’ arguments
merely show that theity officials sued in their individual capacitiesade a reasonable but
mistaken judgmerin interpreting the city codeThe plaintiffs’ arguments even when afforded
this tremendous latitude — fall well short of showing thatditye officials sued in their individual
capacitiesvereplainly incompetent or knowingly violateétde law. The Court finds that those
defendants sued in their individual capacity are entitled to qualified immundtire claims
asserted against them are dismissed.

Finaly, with regard to theonstitutionaklaims against the city itself, the plaintiffs allege
a violation of both due process and equal protectidowever, as set out below, the Court finds
that the platiffs — based on the sparse summary judgment record before the Gawg failed

to establish any constitutional deprivation so as to support a § 1983 claim.

3 The due process claugaadequal protection clause acentained in the
Fourteenth Amendmewf the United States Constitution:

No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall
any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction
the equaprotection of the laws.

U.S. Const. amendXIV.
11



It is well settled that the Constitution, as construed over the years, ences\pas
different types of due process claimsubstantive due process and procedural due process.
County of Sacramento v. Lewi?3 U.S. 833, 841, 118 S.Ct. 1708, 1713 (1998ie plaintiffs
do not articulate in thelPETITION or theirsummaryudgment pleadings which type of due
process claim they agsserting. However, in opposing summary judgment, the plaintiffs
advance only one argument in favor of a finding of a constitutional violatamely, that
arother constructioproject that vasinitially charged mee than one sewer hookup fee later had
“excess” fees refundedavhile the plaintiffs did not. On ifsce, then, the plaintiffs seem to be
advancing aubstantive due process argumeet,(the plaintiffs do not complain about the
adequacy of the proceduafforded by Clever, merely the end result).

In its summary judgment pleadings, Clever explains the seemingly dispasdtednt
based upon the fact the other construction project receiving the refund of exexestcokup
fees wador a commercial pneerty that did not have a firewall separating the building. The
plaintiffs do not dispute that the commercial building was not divided by a firewall, but do
dispute that this was the reason gibgrthe cityat the time of the decisido refund excess
sewer fees for the commercial project but deny their requests for reflriasplaintiffs’
argument is irrelevant.

The plaintiffsdo notasserthat they are members of apgotected or suspect class nor do
they claim that anjundamental riglgt arebeingharmed by Clever’s actions. Accordingly, the
relevant tesin examining the city’s actions the “rational basis test” generally applicable to
economic regulations that do not create suspect classifications or otherwisefboddanental

rights.Hodel v Indiang 452 U.S. 314, 331, 101 S.Ct. 2376, 2387 (1981).
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Under this test, this Court must upholtkgislative classification if it bears a rational
relation to some legitimate governmental inter@simer v. Evan$17 U.S. 620, 631, 116 S.Ct.
1620, 1627 (1996). Moreover, Clever needhmateactually articulatd . . . the purpose or
rationale supporting its classification” at the time a distinction was nddier v. Dog 509
U.S. 312, 320, 113 S.Ct. 2637, 2643 (192&ntion omitted. Insteadthis Court must uphold
thecity’s distinctionif there is “any reasonably conceivable state of facts that could provide a
rational basis for the classificatior=CC v. Beach Communications, In608 U.S. 307, 313,

113 S.Ct. 2096, 2101 (1993). Finally, in applying this standard, the Couoiridéul thatsuch
governmental classificatiorgenerally cary with them*“a presumption of rationality that can
only be overcome by a clear showing of arbitrariness and irrationaibdél 452 U.S. at 331-
32,101 S.Ctat 2387.

Applying these long-established standards, the Court concludes that the decision of
Clever to charge two sewer hookup fees for duplexes based on the BOCA Code definition of
“building” is a rational classification that does not offend either the equagtianiclause or the
due process clause of the United States Constitution. It is certainlyatdtothe city to try to
apportion infrastructure costs baseddwelling units within a newly built structure.

For the foregoing reasons$js

ORDERED that theDEFENDATS MOTION TOFILE FIRSTAMENDED ANSWERTO
PLAINTIFFS’ PETITION [Doc 29] iSGRANTED. It is further

ORDERED thatthe City of CleversMOTION FORSUMMARY JUDGMENT [Doc. 19]is

GRANTED and summary judgment is hereby entered in favor of defendants.

/s/ John T. Maughmer
John T. Maughmer
United States M agistrate Judge
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