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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

STACEY BIRD, )
Plaintiffs, ;
V. ; No. 6:13¢v-03352NKL
CAROLYN W. COLVIN, ;
Acting Commissioner of Social Security, )
Defendant :
ORDER

Stacey Birdappeat the Commissioner of Social Security’s final decision denyiag h
application for disability insurance benefitader 42J.SC. 8 401-434 The Commissioner’s
decision isaffirmed
l. Background

Bird alleges she became disabled beginmin@®ctober 31, 2008, due to bipolar disorder,
depression, anxiety, and panic attacks.

Ronald Glas, M.D., treated Bird from about 2004 to 2010. Bird saw him two or three
times per yearexcept in 2007 an8008when she did not see him at.afbhe savhim oncein
2009 withcomplaints of high blood pressure, increased stress and back pain. She also reported
depression, anger and suicidal ideation at times. Dr. Glas prescribed mood ioredindt
ordered an xay of her back Tr. 258.

Bird saw Dr. Glas againn January 2010. She reported mood swings, insomnia, and
paranoia, andtold Dr. Glas she stopped takihgr mood medication because it causedlegs
to jump Dr. Glasprescribed different mood medication, and anticipated that it wourlttato

Bird’s symptoms.Tr. 264.
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In February 2010Dr. Glasprepareda letter“to whom it may concern,stating thaBird
“has a medical need for disability” based on bipolar disoatker worseningymptomsover the
previous six months, and that skas“unlikely to be employable.Tr. 267.

In a function reporBird completed in Marcl2010, Bird stated that she looks for work
two days per week. She helps care for hetive-in domestic partnerwho is physically
handicapped. Bird takes care of and plays with her dogBird prepares her own meals and
doeslaundry. She goes shopping for food and household iteros a week She plays on the
computerdaily and watches televisionlr. 196-202.

Dr. Glas completed a psychologl impairment questionnairan August 2010 He
diagnosed bipolar disorder and episodes of psychstitedthat Bird’s prognosis was fair to
poor, andlisted herprimary symptoms as mood swings, insomnia, paraaoid hostility toward
coworkers. Dr. Glas opined thaird was mildly limited at carrying out simple imgttions and
moderately limitedat carrying out detailed instructigneas markedly limited at maintaining
attention and concentration and working with otheras capable of toleraty low work stress
andwould be absent from work two to three times a month. Tr. 315-20.

At an August2010visit, Dr. Glasnoted, based on Bird’s selport, that her “mood has
generallybeen quite stableand he observed “fairly normal mood and adict” Tr. 322.
Dr. Glas assessmenwith respect to psychiatric issuess “bipolar, mixed inpartial remissioh
and he continued Bird’s current psychiatric medicatiksh.

On November 8,2011, Dr. Glaspreparedanother letterto whom it may concerfi
stating Bird’s limitations precluded her from maintaining full time employment as of
October2008 Tr.351. On November 11, 201heprepared detter, reiteratinghe opinions he

offered in the August 2018sychological impairment questionnairér. 320, 353.



Bird sawRichard Frederick, Ph.D., a otiemne examining psychologist, for an evaluation
in April 2010. She told Dr. Frederick she wasplying for benefits because stmuld notmake
it through the day without crying. She said she hadatiered a coworker in the passhe said
shehad no friends or social interaction, but also told him she was in a relatioBstdsaidthat
in a typical dayshe took her dogs out, borrowed her mother’s car and looked for work, and
watched television Shereportedmakinga suicide attempt at age thirteen by taking an overdose
of drugs and deniedany current intent to harm herselghe claimed her main probhs were
sadness and ang&he said she had never seen a psychologist. Tr. 289-90.

Dr. Frederickobserved thaBird was alert and fully oriented; her speech was nqgrhaal
thinking was weHlorganized and cohererdnd ter mood was sad and dejected. Dr. Frederick
noted thatBird did not appear overly anxious artlat sheengaged in the interview.
Dr. Frederick assessed major depressive disorder, but opineBitdat longterm emotional
instability suggested borderline personalityodier, and assignedher a global assessment of
functioning (GAF) score o45. Dr. FrederickopinedthatBird could understand, remember, and
carry out moderately complex instructiomsd minimal capacity to interact effectively in public
situations andhad minimal capacity to adapt to changes in simple work situatibng90-92.

Geoffrey Sutton, Ph.D., a n@xamining agency psychologist, review8dd’s file in
May 2010. He assessed major depressive disorder and opinedittiamet Medical
Listing 12.04 Dr. Sutton stated th&ird had marked limitations in her activities of daily living
and social functiomg, and moderate difficulties at maintaining concentrafigersistence, or
pace. Tr. 302-4.

At the October 201khearingbefore the ALJ, Bird testifiethat shehad completed high

school and a twayear culinary arts program.Tr. 4344. She was diagnosed with bipolar



disorder and began taking medication for it in 2004. Tr. 54. She said she last worked in October
2008 as a head chef at a resbit left her job after she snapped at her boss and held a knife to a
coworker’s throat. Tr44. She has low periods, usually lasting three to four days, once or twice
per month, when she does not want to care for herself, get up, or talk to anyone52r. &ie
testified that she haldad Medicaid until October 2010, and had no insurance, DutGlashas

not been chargingper for visitsin the last two years Tr.49. She has been in her current
relationship with her domestic partner for three years. Tr.3# perdsher time playing with

her puppies, doinghings around her house, watching television, domsing with her partner.

Tr. 50. To avoid snapping at people when she shops, she goes to the store late at nighhor early i
the morning when there are fewer people in the store, or might ask her partner to shop. Tr. 54
55. She hadeen dealing with her mental health issues since childhood. TSI hasever

seen grofessional counselofTr. 48.

After the October 2011 hearing, the ALJ asked Bird to undergo a psychological
evaluation, and she was referredCtathy Grigg, PgD., who saw her ilNovember 2011 Bird
reportedthat she suffered from bipolar disordeghe saicshehadattempted suicidewvice, once
atage thirteen andnceat age seventeeand denied any previous mental health treatm8he
said sheypically goes to bed around 10 or 10:30 p.m., and gets up around 8 a.m., though she has
insomnia. When she gets up, she takes her brother to work. Sheoduefiousehold chores,
such as cooking, cleaning, and layndfr. 333-35.

Dr. Grigg observed thaBird had intact insight and judgment, and wagented and
engaged during the interview process. Her immediate memory was impaided Grigg
administered a written psychological test, the Minnesota Multiphasic Persdnakytory2-

RF, but thetest resultsvere invaliddue to ovetrreporting. Dr. Grigg assessed bipolar disorder,



dissociative disorder, dngeneralized anxiety disorder, and assigned a GAF score&$.50r.
Grigg opined thaBird could understand and remember simple instructions, @mceatate and
persist on simple tasks.Dr. Grigg also opinedthat Bird could interact in limiteetontact
situations with the general public, supervisors, and coworkers, and could adaptidcately
demanding work environments and manage funds independently. Tr. 335-38.

The ALJ concluded Bird had severe impairments of bipolar disorder and depressive
disorder. The ALJ concluded Bird could not perform past relevant work, but was capable of
performing light work with certain limitations, including no more tha@tasional interaction
with coworkers and supervisors, and no interaction with the public. Tr. 17.

Bird argues that the ALJ should have determined she maeetsdicallisting; did not
properly evaluate her credibility; and did mooperlyweigh the medical evidence.

. Discussion

The Commissioner’s findings are reversed “only if they are not supported by siabstant
evidence or result from an error of lawByers v. Astrue, 687 F.3d 913, 915 (8th Cir. 2012).
Subgantial evidence is less thaa preponderance, but enough that a reasonable mind might
accept it as adequate to support the Commissioner's conclusiSess.Juszczyk v.Astrue,
542F.3d 626, 631 (B Cir. 2008). “If substantial evidence supports the Commissioner's
conclusions, [the Court] does not reverse even if it would reach a different conclusizerety
because substantial evidence also supports the contrary outdByees’ 687 at 915

A. Themedical listing

Bird bore the burden to show she naditrequirements under Medichlsting 8§ 12.04
affective disorder. See Boettcher v. Astrue, 652 F.3d 860, 8684 (8" Cir. 2011) 20 C.F.R.

pt. 404, Subpt. P, App. B 12.04. The severity standards fosting-level impairments are high,



because “the listings [for adults] were desd to operate as a presumption of disability that
makes further inquiry unnecessary[.Rullivan v. Zebley, 493 U.S. 521, 532 (1990)Listing
12.04 has A and B criteria, and to establish the required level of severity, both A amst Bem
shown 20 C.F.R. 804.1520(a)(4)(iii).The ALJ determing Bird met A, but not B.To satisfy
the B criteria, a claimant’s mental impairment must result in at least two of the follefaugs
in functional areas

1. marked restriction of activities of daily living

2. marked difficulties maintaining social functioning

3. marked difficulties maintaining concentration, persistence, or

pace or
4. repeated episodes of decompensation, each of extended
duration.
Id. The ALJ concluded that Bird satisfyied noneéh&f paragraph B criteria
The ALJ found thatBird had mild restriction in her activities of daily livindgird
borrows her mother’s car and looks for work at least two days a week, and claims that
afterwards, she cannot do anything and her partner must do everything. On thenthasird
reported that she helps care for her partner, who is physically elisaBlird takes care of her
dogs every day. She had earnings in the fourth quarter of 2008, the first quarter of 2009, and the
second quarter of 2010. Although her earnings did not amount to substantial gainful dleavity,
earnings show sheas able towork after October 31, 2008, the alleged onset date of her
disability.
The ALJ found Bird hadnoderate restrion in her social functioning.Bird reports

having no friends or social interaction, and Dr. Frederick opined that she appeared to have
minimal capacity to interact effectively in public situationBut shehasbeen ina romantic

relationship that began around the time of her alleged onset date and is ongaitigpidal day,

spends time with loved ones. She states in her Adult Function Report that she tékgntha



plays with others either in person, or on the phone or computer every day.

The ALJ found Bird hadmild restriction in her ability to maintain concentration,
persistence, or paceBird claimed to not be able to follow written instructions very well, to
quickly forget spoken instructions, and to need constant reminders. The ALJ noted, on the other
hand,that Birddid not display any problems concentrating throughout the hearing. Kdudr
Function ReportBird indicated that she playeddeo games and diguzzles, and used the
computer four to five hours at a time.

Bird hasnever been hospitalized for mental health issues, and there was no evidence of
repeated episodes of decompensateéach of extended duration.

Bird argues that the ALJ should have adofedSutton’sMay 2010 opiniorthat she has
markedrestrictions in activities of daily living The ALJ gavethe opinion little weight because
subsequent evidence conflicted watichrestriction. For instance, in November 20Q1Rird told
Dr. Grigg that she drives her brother to work, cooks, cleans, and does laundry, and gave no
indication of marked limitations in daily activitiesTr. 335. Substantial evidence supported the
ALJ’s finding that Bird had only mild limitations in her activitiesdaily living.

The ALJ found thatBird had moderate restrictioms social functioningwhile Dr. Sutton
found marked limitations. Birdtated on one hand that she had difficulty interacting with others,
but as the ALJ noted, Bird developed a romantic relationship during the time of lyadalle
disability, and spent time with loved ones. D&é.and50. Additionally, Dr. Griggs opined that
Bird has the capacity to interact in limited daat situations with the public, supervisoand
coworkers. Tr. 16 and 337-38. The ALJ considered the conflicting evidence, including evidence
that Bird has not sought treatment from a psychologirsd, substantial evidence supports the

ALJ’s finding that Brd hadno more thamoderate limitationg social functioning.



Finally, Bird arguesthat her primary care physician D@&las, submitted a form
suggesting that she was markedly limited in social functiQ@ngd at maintaining concentration,
persistence, or pacér. 316317, and that the ALJ erred in failing to addrés The ALJ was
not required to discuss every piece of evidence in ord&idyg and fully dewelop the record
See Wildman v. Astrue, 596 F.3d 959, 966 {8Cir. 2010) (“Although required to develop the
record fully and fairly, an ALJ is not requirg¢d discuss every piece of evidence submitted.”
(internal citation and quotation omittgd)

In any event, théorm Dr. Glasfilled out wasa general onejot aimed at evaluation of
the paragraph B criteriaFurther,the majorityof the boxesDr. Glaschecked indicated no more
than mild or moderate symptomsgconsistent with findings of marked limitations under the
paragraph B criteria afocial functioning andability to maintainconcentration, persistence, or
pace For example, Dr. Glas checked boxes indicatmigl limitation in the ability to maintain
socially appropriate behavior and to adhere to basic standards of cleanlinesy, ¢aitcaimple
one- or two-step instructions; and to perform activities within a schedule. 31617. He
indicated moderate limitations in the ability to interact appropriately with thergépablic, and
to carry out detailed instruction$d.

The ALJ’s decision that Bird did not meiedical Listing12.04is based on substantial
evidence.

B. Credibility evaluation

Bird argues that in discounting the credibilityradrtestimony, the ALJ failed to perform
a proper wedibility analysis. Credibility is “primarily for the ALJ to decide, not the courts.”
Moore v. Astrue, 572 F.3d 520, 524 {BCir. 2009) (internal quotation and citation omitted). “If

an ALJ explicitly discredits the claimant’'s testimony and gives geedon for doing so, [the



reviewing court] will normally defer to the ALJ’s credibility determinationMalverson v.
Astrue, 600 F.3d 922, 931 {BCir. 2010) (internal quotation and citation omitted).

The ALJs decision reflectsin detail that he performed theappropriatetwo-step
credibility evaluation Tr. 17-23 (citing 20 C.F.R. 8 404.15Flaski v. Heckler, 739 F.2d 1320
(8" Cir. 1984) SSR 964p, and SSR 94p). For the first step e ALJconsidered whether there
was an underlyingnedically determinable physical or mental impairment that could reasonably
be expeted to produce Bird’s symptonand based on the@bjective evidence in the record,
concludedhat there wasThe ALJthenconsideredhe intensity, persistence and limiting effects
of Bird’'s symptoms to determine thetertto which they limited her functiongn He concluded
Bird was not credible, bad on her limited treatment, inconsistent statements, and receipt of
unemployment benefits, and the lack of supporting objective medical evidence.

The Polaski factorsthatthe ALJ considerethcluded (1) the claimant's daily activities;

(2) duration, intensity, and frequency of pain; (3) precipitating and aggrgvédctors;

(4) dosage, effectiveness, and side effects of medication; (5) any functiamiatices; (6) he
claimant's work historyand (7) the absence of objective medical evidence uppsrt the
claimant's complaint. 739 F.3d at 13220 C.F.R. § 404.1529(c)(2) (the agency will consider
“objective medical evidence” when evaluating symptoms).

Bird does not disagreeith the ALJ’s conclusiorthat her mental health treatment was
limited. She argueshoweverthat she was being treated with medications and “[t]here typically
areno other types of treatment for mental illness,” or was being treated consdyaboc. 11,
pp. 1819. A claimant’s treatment should be considered when evaluating the clamant’
symptoms20 C.F.R. 804.152%c)(3)(v), and Bird'streatmentsupports the conclusion that her

symptoms were not as disabling as claim&td never saw a mental heakpecialist nor was



she ever hospitalized for mental health issudser primary care physician, D&las, prescribed
psychiatric mediation for her and saw hexo or three times per yeat most. She cold have

seen him more frequenthyf,needed, becaushe hd Medicaid benefit$or a period of time, and

Dr. Glas hd not charged for visits in the last two years. Further, in a March 2008 treatment
note, Dr. Glas does not mentionngental health impairment, nor does he prescribe psychiatric
medication. In a December 2010 treatment note, he prescribed a psychiatriatioediad
noted that he expected it to control Bird’'s symptonmdnder the circumstancede limited
mental health treatment she received supports the ALJ’s determination.

Bird argues that theALJ gave undue weight to inconsistencies in the record. A
claimant’s subjective reports may be disbelieved due to “inherent inconsestemciother
circumstances.”See Eichelberger v. Barnhart, 390 F.3d 584, 589 {8Cir. 2004) Here Bird
told Dr. Grigg whom she saw for a psychological examinatibat she hears voices, but denied
psychotic symptoms to another examiner, Dr. Fredefgtkd told Dr. Grigg, but not Dr. Glas or
Dr. Frederick,that she sleep walksBird told Dr. Grigg sheattempted suicidéwice, and told
Dr. Frederickshe attempted it once. As for daily activitiBsd claimed that her partner “had to
do everything’some days, but aldestifiedthat her partner was physically handicapped and that
shehad to help out.Tr. 19697. The ALJ noted that even if Bird was not intentionally making
misstatements, the inconsistencies shohedstatementa/ere unreliable, Tr. 21, a conclusion
supported by substantial evidence.

Bird also argues that the ALJ should not have considered Biafisnuedsearch for
work and collection of unemployment benefiafter her alleged onset dat¢o be inconsistent
with her claim of disability But “the acceptance of unemployment benefits, which entails an

assertion of the ability to work, is facially inconsistent with a claim of disgPikventhough an

10



ALJ cannot base an adverse credibility findingsochfact alone. Cox v. Apfel, 160 F.3d 1203,
1208 (&" Cir. 1998). Bird claimshe became disabled on October 31, 2808 record shows
shereceived unemployment benefits after leaving her job in 2009 and was actively looking for
work. Such factscast doubt on her credibility and the ALJ could properly consider them. And
as the AJ’s decision shows, the adverse credibility finding was not based on thosddaets a

Finally, the ALJ found thatobjective medical evidence in the record conflicted with
Bird’s allegations of disabling limitationsContrary to Bird’s argument, the ALJ dmbint out
objective evidence, such B&d’'s overreporting of symptoms on one thfe psydological tests
administered by DiGrigg, which invalidate®ird’s testresults.

C. Weight of themedical evidence

Bird argles that the ALJ erred in giving little weight to the opinion of Bird’s treating
physician, DrGlas and a ond¢ime examining consultant, Dr. Frederiekdgiving great weight
to another onéime examining consultant, Dr. Grigg.The ALJ’s findings wereproperly
supported by the relevant evidence in the record.

Although a treating physician’s opinion is generally entitled to substantial weight, the
opinion “does not automatically control in the face of other credible evidence on ohe tieat
detracts from” it. Brown v. Astrue, 611 F.3d 941, 951 fBCir. 2010). The opinion may be
afforded less weight when inconsistent with or contrary to other substantiahevidedwards
v. Barnhart, 314 F.3d 964, 967 {8Cir. 2003). “An ALJ may discount or even disregard the
opinion of a treating physician wheoéher medical ssessments are supported by better or more
thorough medical evidence, or where a treating physician renders inconsistent ofhiaions
undermine the credibility of such opinion&Sbff v. Barnhart, 421 F.3d 785, 790 {8Cir. 2005)

(internal quotation omitted) See also Raney v. Barnhart, 396 F.3d 1007, 1010 {(&Cir. 2005)

11



(ALJ could properly discount a therapist's RFC when contemporaneous treatmenthooted s
that the claimant had “improved” and was “fairAn ALJ decides how much weight to afford
each medical opiniorSee Hacker v. Barnhart, 459 F.3d 934, 936 {8Cir. 2006) (“It [is] the
ALJ’s task to resolve conflicts in the evidence.”).

Dr. Glas’ opinion that Bird’s limitations were so severe as to precluder from
maintaining full timeemploymentvasunsupportedby clinical findings and inconsistent with the
treatment notes, includinBr. Glas. Although Dr. Glasopined that Bird’'s limitations were
severe, he provided limitadeatment, only seeinBird two or three times per yeaand hedid
not refer Bird to a mental healtlspecialist, such as psychologist,for treatment. There is
substantial evidence to support the ALJ’s conclusion.

Bird also argueshat the ALJ erred in giving little weight to Dr. Frederick’s assessment
In April 2010, Dr. Frederick, a orEme examining consultant, opined thBird could
understand, remember, and carry out moderately complex instructions, and eftecdistely in
public situations, but not in private. Tr. 28P. The ALJ found thathtese limitations appeared to
be based on Rintiff's subjective complaintsTr. 22, 289. Additionally, more recent evidence in
the record conflicted with Dr. Frederick’s assessment, imodubr. Grigg’s opinion There is
substantial evidence to support the ALJ’s conclusion.

Finally, Bird argueghat the ALJ erred by relying on Dr. Grigg’s opini@ut the opinion
was supported by the mediaidence in the record. Tr. 23. Dr. Griggsamined Bird and
opined thaBird could understand and remember simple instructions, concentrate and persist on
simple tasks, interact in limited contact situations with the general public, supgnésal
coworkers, adapt to moderately demanding work environment, and manage fundsdeddpe

These findings were consistemith Bird’s reported abilities to perform activitie$ daily living,

12



including caring for her physically hawdpped partner Tr. 197, 322, 335, 336.The ALJs
decision to give Dr. Griggs’ opinion great weightsispported by substantial evidence in the
record.

1. Conclusion

The Commissioner’s decisionaffirmed

s/ Nanette K. Laughrey
NANETTE K. LAUGHREY
United States District Judge

Dated: _Septembéy, 2014
Jefferson City, Missouri
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