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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

COMMUNICATION WORKERS )
OF AMERICA, AFL -CIO, )
)
Plaintiff, )
)
VS. ) Case No. 6:18v-03398MDH

)
SOUTHWESTERN BELL )
TELEPHONE COMPANY, )
)
Defendant. )

ORDER

Before the Court is Defendant’s Motion for Summary Judgment (Doc. No. 21) and
Plaintiff's Motion for Summary Judgment (Doc. No. 24). In addition, Defendardalbafled a
Motion to Strike Plaintiff's Declarations (Doc. No. 31). All pending motions have heky
briefed and are ripe for review.

BACKGROUND

This is an action brought by Communication Workers of America, BKDL-(“CWA"), a
labor organization, against an employer, Southwestern Bell Telephone Cofhar§T’), to
compel arbitration of a labor dispute under a collective bargaining agre€@BA’) . Plaintiff
brings the action pursuant to Section 301 of the Lak@mmagemenRelations Act of 1947, 29
U.S.C. § 185. Plaintiff contends the collective bargaining agreemenhntract between CWA
andSWBT, provides for final and binding arbitration of grievances and therefore, obligates the
employer to submit the employmetsputeat issueo arbitraion. SWBT contends a last

change agreement (“LCA’a contract betweeBWBT andFelicia McCauleyan employee of
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SWBT, to which CWA was not a partgupersedethe CBA, and as such, waiv€3VNA'’s right
to arbitratethe grievance.

The CBA effective April 2009 through its expiration in April 2013, contargrievance
article and an arbitration provision pertimtg CWA to abitratedisputes over contract terms,
dismissas, suspensions and demotiofi$ie contracstates, “The Union shall like exclusive
representative of all the employees in the Bargaining Unit for the purpbge=ssenting to and
discussing with the Company grievances of any and all such employees faoisirggich
employment.” The Formal Grievance procedure normallysiets of two successive steps,
through whichCWA can appeal an adverse decisi@8WBT's decision at the second step
completes the Formal Grievance procedulidie CBAthenextends to CW#e right to arbitrate
grievancesf dissatisfied withSWBT's decision after completion of the Formal Grievance
process Specifically, Article IV, Arbitration, states:

If, during the term of this Agreement, ... between the Union and
Company, and subsequent agreements which by specific reference therein
are made subject to this Article, a difference shall occur, between the
Union and the Company, and continue after all steps in the “Formal
Grievance” procedure established in the 2009 Departmental Agreement
shall have been undertaken and completed, regarding: ... disthissal

for just cause of any employee with more than one (1) completed year’'s
Net Credited Service, ... then in any such event, eitherUnion or
Managemenimay submit the issuaf any such matteto arbitration for

final decision in accordance with tipgocedure hereinafter set forth ...”
(emphasis added)

In 2011, Felicia McCauley worked as a service representati@¥BT in its call center
in Springfield, MO. At that time,McCauley had been employed with the company for over 13
years. McCauley was a member of CWA, heb was represented by CWAandher

employment wasovered by the parties’ CBA. In August 2011, McCauley was suspended for

misconduct. On August 29, 2011, McCauley anddeal union representative, Kendra Dame,



met withSWBT management to discuss McCauley’s suspension and avoidance of her possible
termination. During the meetin§WBT's call center manager, Jason Beltz, presented
McCauley an LCA. Beltz read thherms of the.CA out loud to McCauley and Dame.
Afterward, McCauley and Danteadanopportunity to reviewhe LCAand discuss its terms
TheAugust 29, 2011, LCA, states, in part,
I, Felicia McCauley, voluntarily enter into this Last Chance Agreement
with Southwestern Bell Telephone (SWBT) of my own free will ...
understand and agree that SWBT has just cause to suspend and terminate
my employment for Code of Business Conduct Violations. However, in
exchange for SWBT not terminating my employment | agree th&t....
This Agreement will remain in effect for 24 montherr the date of my
reinstatement. If | am suspended or dismissed for violating this
Agreement, any grievance relating in any way to such suspension or
dismissal will not be subject to arbitration.
McCauley signed the LCA. Neither Dapmer any othelCWA representativesigned the
LCA. SWBT and McCauley agree the waiver of the right to grieve or arbitrate wasskstu
during the meetingHowever, McCauley an8BWBT have different nderstandingsf the terms
and proper interpretation of tlagbitratian provision of the LCA. McCauley contends the waiver
applied only to grievances prior to the date of the LO&fendant argues the language clearly
states the waiver is with regard to future grievanc@a/A contends waiveof its rights under
the CBA requires CWA approval and therefore a LCA which it did not approve does not have
any impact on its right to seek arbitration.
After McCauley signed the LCA she was removed from suspension and reiriktate
next day. On or about November 4, 203%/BT dismissed McCauleySWBT contends

McCauley was dismissed farst case, which wasnsatisfactory job performance. McCauley

denies adequate grounds for her dismisgaited



On November 15, 201 CWA filed a grievance challenging the dismiss&his was the
first step of the Formal Grievance procedure. On March 12, 2G#&Pffze first step grievance
meeting CWA was informed that the grievance was denied. CWA then appealed the McCauley
grievance to the second step of the Formal Grievanceduoee On July 30, 201ZWA was
notified the grievance was denied at the second step. It is undisputed the partieseddimple
two step Formal Grievance Procedure set forth in the CBA.

Pursuant to Article IV, after the two step formal grievance phoewas complete,

CWA notified SWBT thatit elected to arbitratthegrievanceand made a timely submission of
arbitration The submission was made to the American Arbitration Assocjdhierparties
selected an arbitratoandthenscheduled a hearirfgr August 21, 2013. At the beginning of the
arbitrationhearing after all parties arrived at the heari®yVBT for the first time,jnformed

CWA and the arbitrator that it refusedabitrate. This was the first notice to CWA tis&WBT
would not arbitratéhe grievance and th&WBT claimedCWA's right to arbitrate hatieen
waivedby McCauley’s execution of the LCA.

STANDARD OF REVIEW

Summary judgment is proper if, viewing the record in the light most favorable tothe
moving party, there is no genuine dispute as toraaterial fact and the moving party is entitled
to judgment as a matter of law. Fed. R. Civ. P. 5@ta)otex Corp v. Catrett 477 U.S. 317,
32223 (1986). The moving party is entitled to summary judgment as a matter of law if they can
establish there is “no genuine issue of material fadnterson v. Liberty Lobby, Inety7 U.S.
242, 247 (1986). The Court mustew the evidence in the light most favorable to the
nonmoving party. Woodsmith Publ'g Co. v. Meredith Cor@04 F.2d 1244, 1247 {8Cir.

1990). Once the moving party has established a properly supported motion for summary



judgment, the noimnoving party cannot rest on allegations or denials but must set forth specific
facts showing that there is a genuine issue for tAalderson v. Liberty Lobby, Inel77 U.S. at
248.

DISCUSSION

The issue before the Court centers around whether the LCA entered into between
McCauley andBWBT supersedethe rights of CWA under the CBwith regard to the
arbitrability of grievances. Specificall]aintiff contenddvicCauley’s termination, for allege
just causeshould besubject to arbitratiopursuant to Article IV. Defendant clairttseright to
arbitrateunder the CBAvas waivedvhen McCauley voluntarily signed th€A.

Generally, “where a contract contains an arbitration clause, there isuanptem of
arbitrability in the sense that ‘an order to arbitrate the particularagree should not be denied
unless it may be said with positive assurance that the arbitration clauseusaegtble of an
interpretation that covers the asserted dispute. Doubts should be resolved in favoragfecGver
AT&T Technologies, v. Communication Workers of Amefi¢a,U.S. 643, 650 (1988) Where
the arbitration clause in a CBA is bro#ide presumption of arbitrabiiltg particularly
applicable absent any express provision excluding a particular grievanc®nly the most
forceful evidence of a purpose to exclude the claim from arbitration can preail.”

The issue oWhether the parties agreedaxbitrae is an issue for the Courtld. at 648.

Here, the parties dispute whethgsravision in dast chance agreement entered into

between an employee, McCauley, and the empl&&BT, prevents CWA from arbitrating a

grievance as provided in a CBA betwe®WBT and CWA. The 8" Circuit has discussed the

1 “The presumption of arbitrability for labor disputes recognizes thetgrénstitutional
competence of arbitrators in interpreting collecibaggaining agreements, ‘furthers the national
labor policy of peaceful resolution of labor disputes and thusagesrds with the parties’
presumed objectives in pursuing collective bargainird.”
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validity and enércement of last chance agreemeritsCocaCola Bottling Company of St.
Louis, v. Teamsters Local Union No. 688 8" Circuit held that a “bargainefr” LCA
supersedea CBA's just cause provision. 959 F.2d 1438, 1440-144C(8 1992). The '8
Circuit statedan arbitrator is bound by the plain meaning of the mandatory termination provision
of the LCA. Id. The Court noted i€ocaColathat there were arbitrable issues regarding
whether the alleged triggering event occurred and whether that evenivasléytriggering
event— all as defined by thiast chance agreemerit. at 1441. The Court cited “[Tg

language of the agreement is clear and unambiguous, and since the parteeoagrdey are
bound by it.”ld. at 1442 citing, Tootsie Roll Indus v. Local Union No. 1, Bakery Worker’s Int’l
Union, 832 F.2d 81, 84 {7Cir. 1987). As a result of th LCA in CocaCola, the arbitrator was
confined to the terms of the LCA and could not go outside the bargained for terms of the
agreement.

CocaColais distinguished from thcase inhand by two factors. FirsGocaColawas
decidedafter the matter had been subjected to arbitration. In essence, its court wasigethew
arbitrator’s decision. Secondly, @ocaCola,the LCA was executed by the company
representativeandthe union stewards.Id. at 1440.Here, the LCA was signed by an
individual employeaot by any representative GWA.

In Associatd Elec. Coop Inc. v. International Broth. Of Electrical Workers, Local No.
53, the 8" Circuit stated in “concluding that the arbitrator was obligated to enforce aatoand
termination provision in the LCA, the district court read our decisidoicaCola Bottlingtoo
broadly.” 751 F.3d 898, 902{&ir. 2014). In CocaCola, the 8" Circuit noted that fiormally

last change agreements are binding in arbitratideh."The distinguishing facts iAssociated

2 The employee iCocaCola, although present during the last chance agreement meeting,
refused to sign the LCA.



Elec. Ceopwere that the Union did not agree to the LCA and that the LCA was the result of a
mutual mistake.ld. The Court statedye “give decisions by labor arbitrators substantial
deference. The federal labor laws ‘reflect a decided preference for private setttéiabor
disputes.” Id. at 901. In AssociateElectric Caop, the Court remandeithe casdo the district
court to enter final jJudgment enforcing the arbitrator’'s award (as modiiéd bpinion.) Id. at
904. The Court statethe LCA wasnotagreed to by the Union and that the relevant agreement
between the Union and the Employer was théACRlI. at 902. Again, it is significant,
AssociateElec. Ceopwas decideafter the dispute was submitted to arbitration in accordance
with a CBA.

Here,Plaintiff argues paragraph 6 of the LCA is invalid because McCauley, an individual
employee, did not have the authority to make an agreemenSWIBIT that would conflict with
the terms of the CBA. Plaintiff contends McCauley could not WaM#A'’s right to arbitrate
under the CBA withouEWA's proper authorityagreeing to the sanfePlaintiff also argues
McCauley as an individual, could natitiate arbitration because orfBWA can take a
grievance to arbitratiof.

On the other hand, Defendant contetttat the LCA was a valid and enforceable

bargained for exchange, in which McCauley gave up any right she may haweanbitrate

? Plaintiff believeshe CWA Vice President would have to negotiate the proposed waiver in
order for itto become effective The Court declines to address that idsesause here the LCA
was not signed by any union representative, on either a local or national level.

* Defendant cites to Dame’s defia that states McCauley is the “real party in interest” in the
dismissal grievance. It further argues if a grievant requests a grievarze pursued CWA

“will honor that request."However, Dame’s deposition testimony also states if the employee
doesn’t want to be involved the Union can still file a grievancthembehalf. Doc. 22-3 at p.
38. Further, under the CBEWA is the party with the right to proceed to arbitration with
SWBT.



under the CBA in exchange f8IWBT not terminating her employmentDefendant further
argues, whil&CWA may not have signed the LGRwasaware of the terms and therefore should
still be bound by theri. Defendant does not explain how McCauley, an individual employee, is
entitled to execute a contrgtd which CWA is not a partygiving up a right collectively

bargained by and belonging to CWA under the CBA. As noted;B#egivesCWAthe right to
grieve, even absent the approval of its member. Nor does Defendant explain how mere
knowledge of the existence of the LCA by CWA waives its rights in the CBA.

Here, the factbefore the Court are distinguishable from the prior opinions of‘the 8
Circuit discussingast chance agreements. Fiestpreviously notedn this casehe parties have
not already arbitrated the grievanc®econd, and perhaps more import&WwA did not execute
the last chance agreement. Defenddaitns the LCA $a valid and fully enforceable agreement
because it was a bargained for exchaage therefore, any “presumption” of arbitrability is
overcome.In essenceDefendant’s position is th&WA should be estopped from now claiming
the LCA is unenforceableDefendant misses a critical element regarding its argument of a
bargained for exchangethe parties to the LCA are McCauley &8d/BT. Plaintiff, CWA, was
not a party to the executed LCA and as stloh L CAcould not and did nataive CWA's right
to arbitrate. CWA simplywas not a party to any bargained for exchange contained in the LCA.

Further, CWA cannot be estopped from pursuing its right to arbitrate under the terms of

the CBAIn acontract between only SWBT and an employ&ke terms of the CBA covering

® Plaintiff argues based on Defendant’'s admissibithe timethe LCA was executed, Defendant
had not made a final decision regarding whether McCauley would be terminated

® Defendant cites a'6Circuit unpublished opinion that held the absence of the Union’s signature
on an LCA did not nullify the binding effeof the agreementVoss Steel Employees Union v.
Voss Steel Corpl6 F.3d 1223 (BCir. 1994), 1994 WL 28610However, similar to the'

Circuit opinions discussed herein, this case was decided atebignator issued an axd and

the court addressed the validity of the award, not the availability of arbitratiotheF, inVoss

the evidence showed the union proposed the LCA. In this case, no such evidence exists.
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arbitration are betwee®WBT and CWA. Article IV references the Union and the Company’s
right to arbitrate TheCBA contains no provision which empowersiadividual employedo
waive CWA'’s rights under the CBA.

Defendant argues thd'€ircuit in theCocaCola Bottling decisionhas allowedast
chance agreements to supersede the terms of aa@8#hat “since the parties agreed to it they
are bound by it.” However, as previously statedCaicaCola Bottlingthe Union was a party
to the LCA! Here, CWA was not a party to teeecuted_CA and therefore there i®
“forceful evidence” that @/A waived its right to arbitrateThe Court find<CWA is not bound
by thearbitration waiver contained in th«A.

In reaching its conclusion, the Cournigndful that the 8 Circuit has stated there is a
presumption of arbitrability. For the reasons set forth herein, Defendant has nohovéne
presumption of aribtrabilityn this caseand therefore, the Court rules the issue should be
resolved in favor of coverage

DEFENDANT'S MOTION TO STRIKE PLAINTIFF'S DECLARATIONS

Defendant alsonoves the Court, under Fed. R. Civ. P. 56, to strike certain paragraphs in
Plaintiff's declarations of Claude Cummings and Kendra Dame. The Court has reviewed the
undisputed statement of facts submitted by both parties, including the objectiomsaoi In
its review, the Court has analyzed the parties’ submissions of depositiorotestvitness
declarations, and documents relevant to the issues presented patii@si summary judgment
briefs. The paragraphs at dispute in Defendant’s pending motion have been adoyessed

Defendant’s objection® thosesamefacts in the summary judgment briefingfhe Court has

’ In Boise Cascade Corp. v. Paper Allied-Industrial, Chemical and Energy VéaRace),
Local 7-0159another case relied upon by Defendant, the Union representtoesgned the
LCA. 309 F.3d 1075, 1078 (&Cir. 2002).



noted herein where the parties have disagreed over celfeggedfacts However, thee“facts

are not material to the Court’s ruling that Plaintiff is entitled to judgment as a matter of law
pursuant to the reasoning set forth herein. The terms of the CBA and LCA speak fehtaems
Further, Dame’s deposition testimony and affidavit, whileeDbdant argues are conflicting, were
not material to the Court’s analysis of the contractual terms entered into, oteredento, by

the parties in this case. As such, the CBENIES Defendant’s Motion to Strike Plaintiff's
Declarations.

CONCLUSION

Wherefore, for the reasons set forth herein, the CBRANTS Plaintiff’'s Motion for
Summary Judgment (Doc. No. 24) dDENIES Defendant’s Motion for Summary Judgment
(Doc. No. 2). The Court furtheDENIES Defendant’s Motion to Strike Plaintiff's
Declarations. (Doc. No. 31).

Consistent with this Opiniomefendant iORDERED to submit to arbitration before
the parties’ selected arbitrator regarding the grievance disputingsttifeadye of Felicia

McCauley.

IT IS SO ORDERED.
DATED: Decemben9, 2014

/s/ Douglas Harpool
DOUGLAS HARPOOL
UNITED STATES DISTRICT JUDGE
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