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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

UNITED STATESOF AMERICA,
Plaintiff,

V. Case No. 6:14-cv-3009-M DH

RUSSELL NOVELL,

JAN NOVELL, and
MISSOURI DEPT. OF REVENUE,

N N N N N N N N N N N

Defendants.

FINAL JUDGMENT ON COUNTSII AND Il OF THE COMPLAINT

Before he Court is the United States’dtlon for Summary ddgment on Counts Il and
lll of the Complaint. (Doc. 57). Upon consideration of th@otion andthe record in this case,
the CourtGRANTS the motion andENTERS FINAL JUDGMENT ON COUNTS II AND
1l OF THE COMPLAINT.

ANALYSIS

Plaintiffs complaint in this matter brings three counts: Count | seeks to reduce tax
assessments agatnJan Novell to judgent, Count Il seeks to reduce tax assessments against
Russell Novell to judgment, and Count Ill seeks to foreclose on federal taxtighe property
located ab44 Four Mile Road, Long Lane, Misso@590(“Propety”). The Court approved a
stipulation between the United States and the Missouri Department of Rex@ragningthe
relative priority oftheir lien interests othe Propertyunder Count I, which resoleall claims
against that defendaiiboc. 49). The Court also approved a stipulation between the United

States and Jan Novel concerning Counts | and lll, resolving all claintssagzat defendant.
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(Doc.55) Pursuanto the stipulatiorwith Ms. Novell, the Court entered final judgment Count
| of the Gmplaint pursuant to Fed. R. Civ. P. 54(b). (Doc. 55).

The claims against Russell Novellounts Il and 1ll, remain unresolved. On September
16, 2014, the United States filed a Motion for Summary Judgment against Mr. Novalgsee
judgment orthe unresolved claims(Doc. 57). Mr. Novell did not respond to the motfoithe
motion is now ripe for review.

Standard of Review

Summary judgment is proper if, viewing teeidencen the light most favorable to the
non-moving party, there is no genuine issue of material fact and the moving pantitledeo
judgment as a matter of law. Fed. R. Civ. P. 5@R&)ch v. ConAgra, Inc987 F.2d 1357, 1359
(8th Cir. 1993). “Where here is no dispute of material fact and reasonable fact finders could not
find in favor of the nonmoving party, summary judgment is appropria@uinn v. St. Louis
County 653 F.3d 745, 750 (8th Cir. 2011). Initially, the moving party bears the bufden o
demonstrating the absence of a genuine issue of materialJfaltitex Corp. v. Catretd 77 U.S.
317, 323 (1986). If the movant meets the initial step, the burden shifts to the nonmoving party to
“set forth specific facts showing that there is a genuine issue fot talderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). To do so, tftmmoving party mustdo more than
simply show there is some metaphysical doubt as to the material fdtassushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 586 (1986).

Application
As an initial matter, the Court notes that there are no genuine issues of material fa

this case. The United States met its burden to paoeek ofdisputed materialacts by citing

! Jan Novell responded to the motion to preserve her right to contest the #9%2@04rliens fiéd by the State of
Missouri;she does not object to the entry of Summary Judgment against Russslladdvstated that the parties
intend to address this matter in the later Distribution Or¢eoc. 66).
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affidavits andproviding documentary support in favor of its positiomhe United States also
noted thatMr. Novell effectively admitted the facts of the complaint by failtmgdenyany
allegationmade against himithin his response to the complait‘in responding ta pleadhg,
a party must . .admit or deny the allegations asserted against it by an opposing party.R.Fe
Civ. P. 8(b)(1)(B). “An allegation . . . is admitted if a responsive pleading is requiredhe@nd t
allegation is not denied.” Fed. R. Civ. P. 8(b)(@®Because the United States met its burden to
prove the absee of a genuine issue of material fdbe burden shifted to Mr. Novell to set forth
specific facts showing a genuine issue for trial. Mr. Novell failed tefgdhis burden.

1. Reducing the Tax Assessmentsto Judgment.

The United Statesequeststhat its tax assessments agailt Novell be reduced to
judgmentin the sum of $57,299.11.“Tax assessments made by the IRS are presumed correct
and the taxpayer bears the burden of provingalbyeponderance of the evidence, that the
assessment is erroneoudN. Dakota State Univ. v. United Stat@$5 F.3d 599, 603 (8th Cir.
2001). Certificates of Assessments and Payments, or IRS Forms 4340, ielenstdf establish
the validity of the asessmentsUnited States v. Gerad999 F.2d 1255, 1256 (8th Cir. 1993).
“[F]or the purposes of summary judgment, the introduction of the Certificates of Asaéssm
and Payments by the United States satisfies its burden of making a prim@&daeiand the
burden is then shifted to the taxpayer to daestrate that the United StatemSsessment is

incorrect” United States v. Crockeltlo. 10-CV-04247-NKL, 2012 WL 174652 (W.D. Mo. Jan.

2In his document labeled “Response to Conmt)aiMr. Novell makes multiplerguments but does nspecifically
admit or deny the allegations asserted against him, as required by R(1¢.§({Ddc.4). To the extent tha¥ir.
Novell’s filing could be viewed liberally asraotion, rather than a responsive pleading, the Court notes that Mr.
Novell failed to file a responsive pleading within fourteen days afteCthet denied his motion, as required by
Rule 12(a)(4).To date, MrNovel has not filed any reply concernitige specificfactualallegatons madewithin

the complaint. Instead, MNovell repeatedlyasserts only that he ds not live in the United States (but admits to
living in Missouri). As to liability, Mr. Novell stateghat he transacts atm’s lengthwith the state and does not
accept liabilityof any unrevealed contracOtherwise, Mr. Novell's filingsmerely pose questions to the Court or
claim procedural errorthat are without merit



23, 2012) The United States is entitled to summary judgment where the taxpayer fails to
“present evidence of an arbitrary or erroneous determination of his or her tax.bucet *2.

To establish the validity of the assessments made against Mr. Novell, the Unitesl S
submittedIRS Forms 4340 along with an affidavit from IRS officer, Cynthia Davenp@lts
Exs. £2. Ms. Davenport reviewed Mr. Novell’s filen September 15, 2014 and calculated the
total balance of Mr. Novell'sassessed liabilities based on ertificates of Assessments and
Payments (Forms340) from August 12, 2014he accruednterest, andhe accruedstatutory
penalties. Similarly situated ourts have held that such assessments and affidavits represent a
sufficient evidentiary showing tshift the burden to the taxpayeCrockett 2012WL 174652 at
*3. Here,Mr. Novell presented no evidence that the assessments were erroneous or that the IRS
arbitrarily determined his tax liability. Thus the United States is entitled to Summary Judgment
on Count | in the amount 0$657,299.11, pludnterest accruing according taw from
September 152014. Such amount reflects the federal income tax assessments made Mgainst
Novell for income taxes for 2001, 2002, 2007, and 2008, and civil penalties for 2007 and 2008.

2. Foreclosure of the Tax Lienson the Property.

The governmennext requests the Court tenforce the federal tax liens against the
property at issue in Count Ill. The Court finds such action appropriate.

The Internal Revenue Code provides that if any person wiabls to paytaxes either
neglects or refuses to pay the assessed tax after notdeenahdthe amount of the assessed tax

plusanyinterest and penaltiesstall be a lien in favor of the United States upon all property and

% Mr. Novell's filings challenge the jurisdiction of thisoGrt over him but he provides no facts or legal authority
supporting his challenge. He claims merely that Plaintiff failed to ledtats burden to prov@urisdiction—an
argumant that the Court denied multiplenes. (Docs. 18, 29, 32, 3B4). Mr. Novell also challenges, again
without a factual basis degal authority, that he is netibject to taxation by Plaintifecausélaintiff has no
authority over him. Such argumethtave beemepeatdly struck down in tax caseSee, e.gUnited States v.
Beale 574 F.3d 512, 5189 (8th Cir. 200).

4



rights to property, whether real or personal, belonging to such person.” 26 U.S.C. 8T6821.
lien arises at the time the assessment is made aeg miat terminateuntil the assessed liability is
satisfied or otherwise unenforceable dudapse of time.Id. at § 6322. “If the taxpayer does
not pay the amount assessed, then the amount automatically becomes radaxalieproperty
belonging to the taxpayer and the IRS may proceed with further collectionsattPagonis v.
United States575 F.3d 809, 812 (8th Cir0Q9) (internal citations omitted).

Here, theundisputeckvidence indicates that the Secretary of Treasury made assessments
for federal tax, interest, and penalties against Mr. Novell for tax y€fs, 2002, 2007, and
2008. The Secretary notifiddr. Novell of each assessmemtd Mr. Novell failed to pay the
assessed amountSeeDavenport Aff 7-8. Therefore, Bsed upon Section 6321 and the abov
reduction of tax assessment as to Mr. NowhE United Statesurrently hasa lien in favor of &
of Mr. Novell's “property and rights to property” in the amooh$657,299.11. ®suant tahe
stipulationwith Ms. Novellandthe judgment previously entered on Count Il, the United States
also hasa lien in favor of Jan Novell's “property and rights property” in the sum of
$14,817.64.The next issue becomes whether the Novells have a “tigtitie popertyat issue
such that thie federal tax lies attached to the PropertyThe undisputed evidence indicates that
the Novellsacquired theProperty via warranty deed dated September 30, 2002 and thereafter
recorded numerouwarranty deesl purporting to convey the Propetty an entity calledSurf
Enterprise® Pl's Ex. 2.

The scope ofthe property to which federal lies attach under section 6321 is

exceptionally broad.See United States v. Nat'l Bank of Commed@®2 U.S. 713, 719 (1985).

* According to the Complaint, the Novells recorded three warranty deeds fngpiortransfer the Property to Surf
Enterprise. The first twe recorded on February 6, 2004 and March 5, 208legedly deeded the Property to
“SURF ENTERPRISECIarkCounty, NevadA however, each contained an incorrect legal description of the
Property. The third warranty deed purported to convey the Prope®UteF ENTERPRISE CORPanama,
Republic of Panama” and contained a correct legal description of the tyrdpeas recorded October 25, 2006
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Federal taxiens mayproperlyattach to property held by a third party . where the third party
is the nominee or alter ego of the taxpayeR&an v.United States987 F. Supp. 1160, 1164
(W.D. Mo. 1997);United States v. Scherpin§j87 F.3d 796, 801 (8th Cir. 1999The concepts
“nominee” and “alter ego” are similar and often blurreBaum Hydraulics Corp. v. United
States 280 F. Supp. 2d 910, 91D. Neb. 2003)United States v. Engeldlo. C982096 MJM,
2001 WL 1346652 (N.D. lowa Sept. 24, 2001) (amended in part on other grousesgrally,
“[a] nominee is one who holds bare legal title to property for the benefit of ano®ewville v.
United States250 F.3d 1198, 1202 (8th Cir. 2001An “alter ego” is an “entity . . . without
economic substance” that “acts like, or, for another to the extent that they may lemahsi
identical.” Scherping187 F.3d at 801-02.

State law determines the nature and extent of a taxpayer’s interest inypropéutiing
whether such property is held by the taxpayer’'s a nominee or altelksuted States v. Brige
No. 3:16CV-5062DGK, 2012 WL 1078191 (W.D. Mo. Mar. 30, 2012)Couts applying
Missouri law look to certain “badges of fraud” in order to determine whetleenveyanceof
real estatdo a nominee or alter egwasfraudulent SeeScoville 250 F.3d at 1202 (nominee
analysis);see alsdBrice, 2012 WL 1078191 at *5 (alteago analysis). Such “badges of fraud”
include:

(1) whether the conveyance is to a near relative; (2) inadequacy of consideration;

(3) if the transaction is different from the usual method of transacting bsisines

(4) whether the transfer appears in dption of suit or execution; (5) retention

of possession by the transferor; (6) the transfer ofoalinearly all of the

transferors property; (7) insolvency caused by the transfer; and (8) the failure to

produce rebutting evidence when circumstancesosnding transfer are
suspicious.

Id. The presence of several badges raises a presumption of 8aedBrice2012 WL 1078191

at *6.



Here, the factshow that Mr. and Ms. Novéitaudulently transferred the PropettySurf
Enterprise Corp. in order ®vade payment of their federal income tax liabiliti#fe transferee
is a legal fiction that is not incorporated under the laws of any st&arf Enterprise Corp.
paid no consideration for the Property and the ptegdarransferendered the Novells insolvent.
The transfer occurred after tgevernment filed Notices of Federal Tax Liens on the property for
over $200,000 Furthermore, the Novells continued, and Mr. Novell continues, to retain
complete possessiprdominion and controlover the Property. Moreover, Ms. Novell
acknowledged that Surf Enterprise “is a sham entity created by Russall kb thwart IRS
collection efforts.” Stip. U.S. & Jan Novd]l5. Mr. Novell failed to file denials in response to
the United States’allegatiors that Surf Enterprisés a sham or that the transfer was made to
fraudulently avoid tax liability. In sum, the undisputed facts indicate thgiuhmortedtransfer
of the Property was fraudulent; therefore, Surf Enterprise holds the Proparhoasnee and/or
alter ego of Russell and Jan Novell and the federal tax liens properly attactPtopkety’

Finally, the United States seeks to enforce its lien on the Property. To enfiieoe a
“[a]ll persons having liens upon or claiming any interest in the property involved in such action
shall be made parties therét®6 U.S.C.8§ 7403(b). After notice to the partiesnd adjudication
of all mattersrelated toliens upon the property, the Court “may decree a sale of such fysoper
by the proper office of the court, and a distribution of the proceeds of such saleragtoritie
findings of the court in respect to the interests of the parties and of the Unitesl"S&ee26
U.S.C. 87403(c). The Supreme Court stated tipat e can think of virtual no circumstances .
. .in which it would be permissible to refuse to authorize a sale simply to protect tests@f

the delinquent taxpayer himself or herselfnited States v. Rodge®61 U.S. 677, 709 (1983).

® The United States filed Notices of Federal Tax Liens on the Propertyefoeldvant yearsPl. Ex. 4. The notices
list Russell Novell, Jan Novell, and “Surf Enterprises Corp. as nomirieass L. Novell and Jan S. Nov&ll
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Here,all persons with an interest in the Property were made parties to the-detiesell
Novell, Jan Novell, and the Missouri Department of Revenue. Both the Missouri Dapaofme
Revenue and Ms. Novetbnsent tahe sale of the PropertyMr. Novell did not respond to the
summary judgment motion or providee Court avalid reason to deny theequest forsale.
Although Mr. Novell lives on the Property, the Court cannot refuse to authorize a salg toer
protect the interests of the delinquent taxpayer himself.

DECISION

Based on the foregoing analysis, the C@BRANTS the United States’ Motion for

Summary Judgment on Counts Il and Il of the Complaint (Doc. 57) and h&NB¥ERS

FINAL JUDGMENT ON COUNTSII AND Il OF THE COMPLAINT as set forth below:

1. Judgment is entereoh favor of the United States and againsefBndantRussell
Novell onCount I of the Complaint regarding federal income tax assessments made hgainst
for income taxes foR001, 2002, 2007, and 2008, and civil penalties for 20072868, in the
total amount of $657,299.1flus interestccruingaccording to law fronseptember 152014.

2. The United States has valid and subsisting tax liens that attachedotopaity and
rights to property held by Russell Novell and Jan Novell, includingptbperty located 644
Four Mile Road, Long Lane, Missouri 65590 (Dallas County) (the “Property”).

3. The federal tax liens described above in paragtapittached to and arenforced
against thd’roperty,and tle Roperty shall be soldThe United States shall submit a proposed

order of sale within seven (7) days of this judgment.

IT ISSO ORDERED.

DATE: October 28, 2014
/s/ Douglas Harpool
DOUGLAS HARPOOL
UNITED STATES DISTRICT JUDGE




