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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION
ARVEST BANK
P aintiff,
V. CaseNo. 6:14-cv-03287-SRB

MARK D. ELGIN and
LYNN ELGIN,

Defendants.

~— — N N

ORDER

Before the Court are Plaintiff Arvest Blds Motion for Summary Judgment (Doc. #55);
Defendants, Mark Elgin and Lynn Elgin’s, Matido Strike Tony Bornhoft’'s Affidavit (Doc.
#58); and Defendants, Mark Eflgand Lynn Elgin’s, Countéviotion for Summary Judgment
(Doc. #59). For the reasons stabedow, the motions are DENIED.

l. Legal Standard

Both parties move for summajudgment on the single count in Plaintiff's Complaint —
Breach of Guaranty. A moving party is entitledsummary judgment “if the movant shows that
there is no genuine dispute asatoy material fact and the movastentitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). Matefiatts are those “that might affect the outcome of
the suit under the governingw,” and a genuine dispute over ateral fact isone “such that a
reasonable jury could return ardet for the nonmoving party.”Anderson v. Liberty Lobby,
Inc.,, 477 U.S. 242, 248, 106 S. Ct. 2505, 91 L.Ed.2d (A@386). When a fact for or against
summary judgment is estalflesd by affidavit, the affidavit “must be made on personal
knowledge, set out facts that wdube admissible in evidencand show that the affiant or

declarant is competent to testify on the matteredtatFed. R. Civ. P. 56(c)(4). If an affidavit
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or portion of an affidavit fails to meet the crigeset forth in Fed. R. Civ. P. 56(c)(4), the Court
must disregard the impropéifidavit or improper portion.

“Summary judgment is approptéaif the evidence, viewed the light most favorable to
the [nonmovant] and giving [the nonmovant] the benefit of all reasonable inferences, shows there
are no genuine issues of material fact and [the movant] is entitled to judgment as a matter of
law.” Price v. N. States Power C®64 F.3d 1186, 1191 (8th Cir. 2011) (citation omitted).
“Once the moving party has made and suppdftent motion, the nonmoving party must proffer
admissible evidence demonstrating a gendispute as to a material facttiolden v. Hirner
663 F.3d 336, 340 (8th Cir. 2011) (citation omitted) party opposing sumany judgment “may
not rest upon mere allegationaenials of his pleading, but musstt forth specific facts showing
that there is a genuine issue for triaRhderson477 U.S. at 256. “Mere allegations,
unsupported by specific facts @vidence beyond the nonmoving party’s own conclusions, are
insufficient to withstand a ntimn for summary judgment.Thomas v. Corwi483 F.3d 516,
526-27 (8th Cir. 2007) (citation omitted). Summgnpudgment should not be granted if a
reasonable jury could find for the nonmoving paityoodsmith Publ’g Co. v. Meredith Corp.
904 F.2d 1244, 1247 (8th Cir. 1990) (citihgderson477 U.S. at 248).

Il. Background

Considering the parties’ factiyaositions as well as thecord made at the telephonic
hearing held on October 23, 2015, in the light ni@gbrable to the non-moving party, the Court
finds the relevant facts to be as follows:

Effective October 3, 2006, Branson Hills Development Company, L.L.C. and Arvest
Bank entered into a Master Loan Agreementjating for a revolving line of credit “in the

maximum amount of Fourteen Million Fodiundred Thousand Dollars ($14,400,000.00)[.]"



(Doc. #56-2, p. 1). On September 30, 2006, Mantt Lynn Elgin (colletvely “the Elgins”)
entered into a Limited Guaranfigreement that provided, in part:

Section 1. Guaranty. Guarantors lgreinconditionally guarantee the punctual
payment when due, whether at statedumity by acceleration or otherwise, of:

(a) any sum now or hereafter due undex Master Loan Agreement and/or any
of the other Loan Documents to whidBorrower is a party, whether for
principal, interest, feegxpenses or otherwise].]

(Doc. #56-3, p. 1). The Limited Guaranty r&kgment included a maximum obligation provision
in the amount of $5,000,000 and further providedfusher limitation of liability is that the
guaranty of guarantor Lynn Elgimay be enforced only agat property held jointly by
guarantors Mark Elgin and Lyrilgin.” (Doc. #56-3, p. 4). Avund the same time, additional
guarantors entered into similar guaranty agrents but with varying maximum obligation
provisions.

Effective July 31, 2009, Branson Hills execugeBromissory Note reflecting conversion
of the line of credit into a loan in tleemount of $13,903,690.52. (Doc. #56-4). Effective the
same date, Branson Hills executed an AmendédRestated Master Loan Agreement regarding
the “closed end loan” #t provided, in part:

WHEREAS, Richard E. and SuenA Huffman, Marc and Patricia

Williams, Santo and Jane Catanese, Mark and Lynn Elgin, and

Evergreen/Branson Hills, L.L.C. (colleatly “Guarantors”)benefit from Lender

extending credit and other services tamwer and Guarantors, collectively and

individually, agree to guarantee prompt payment by the Borrower on the terms set
out in their separate Guaranty Agreements; and

WHEREAS, lender would not enter in to this Agreement without the
guarantees of the Guarantors and their eoh® the terms of this Agreement and
the Loan and the reaffirmation of efin obligations under their respective
guarantees].]

(Doc. #56-5, p. 1). On August 18, 2009, the BEdgexecuted a Confirmation and Reaffirmation

of Limited Guaranty Agreement effective afsJuly 31, 2009, that provided, in part, “The



undersigned shall continue to guaranty pursuatitederms of the Linted Guaranty Agreement
all of the Guaranteed Obligatis including, without limitationghe Promissory Note.” (Doc.
#56-6, p. 1). Though the parties disagree ovembaning and enforceability of the loan
documents, the Elgins do not dispute that wescuted the 2006 Limited Guaranty Agreement
and the 2009 Confirmation and Reaffirmatior_ohited Guaranty Agreement, nor do they
dispute the authenticity of thehatr relevant loan documents.

The loan terms were modified several tinecluding, but not limited to, changes in the
interest rate, maturity date, and insurance reguents. Though the maturity date was extended
at least twice, Branson Hilldefaulted on the Note at maturity on July 30, 2010. Arvest Bank
filed a lawsuit in Missouri state court againg telgins and the other guarantors as well as
Branson Hills to recover money due under the Ndtiee state-court case ended with the entry of
a consent judgment against Branson HiltsAugust 22, 2013, which provided, in part:

The Court, now being fully adviseéinds that Defenda Branson Hills
Development Company, LLC has consenig@ judgment on the merits in favor
of the Plaintiff Arvest Bank and amst Defendant in the amount of
$10,553,297.16. Plaintiff Arvest Bank’s cf@ against Mark Elgin and Lynn
Elgin are specifically reserved and ai affected by this Consent Judgment.
(Doc. #56-10). Thereafter, Arvest Bank dismisseddiaims against the Eltg in the state-court
case without prejudice and filed the present laingeeking to recover from the Elgins their
maximum obligation of $5,000,000 under the Limited Guaranty Agreement.
II. Discussion
a. Motion to Strike Tony Bornhoft’'s Affidavit
Arvest Bank relied on the affidavit of oeenployee in support of its motion for summary

judgment, i.e. Tony Bornhoft who attested to being the “Regional ABkatager of Arvest

Bank[.]” (Doc. #56-1, 12). The Elgins movedstoike the Bornhoft affidat in its entirety as



not based on personal knowledge in contrtgarof Fed. R. Civ. P. 56(c)(4) due to the
following statement in the affidavit, “Thadts stated herein are based on matters known
personally to me and/or information providedme by other officers and employees of the
Bank.” No basis exists to strikke entire affidavit. For examglmany of the statements in the
affidavit serve to authenticate the loan documantssue based upon MBornhoft’s status as “a
duly authorized custodian of the business recati@shed hereto[.]” (Doc. #56-1, Y4). These
statements clearly meet the standsetforth in Rule 56(c)(4).

The only specific paragraph the Elgins pdoas deficient under Rule 56(c)(4) is
paragraph 11, which concerns Arvest Banklmnee on the Limited Guaranty Agreement and
Confirmation Agreement. For the reasons statede fully below, the Court does not rely on
paragraph 11 in reaching its holding. As a ltegloe Court finds that the affidavit establishes
Mr. Bornhoft's personal knowledge andmpetency to testify with spect to all of the affidavit
statements that are germané¢hte Court’s decision, arttie Court, therefore, denies the Elgins’
motion to strike.SeeWilson Road Dev. Corp., et al., v. Fronabarger Concreters, Inc., €Q7l.,
F. Supp. 2d 896, 903 (E.D. Mo. 2013) (denying moto strike where court determined
corporate representative hadjaired requisite personal knowlige and disputed paragraphs
were not germane to the court’s ruling on summary judgment).

b. Plaintiff Arvest Bank’s Mo tion for Summary Judgment

The parties agree that M@gi law governs. (Doc. #60, p. 7; Doc. #64, p. 5). Under
Missouri law and in order to establish its cldon Breach of Guaranty, Arvest Bank must prove:
“(1) that [the Elgins] executethe guaranty, (2) that [the dths] unconditionally delivered the
guaranty to [Arvest Bank], (3) that [ArveBank], in reliance othe guaranty, thereafter

extended credit to the debtor, and (4) that tieeoairrently due and ang some sum of money



from the debtor to [Arvest Bank]dhthe guaranty purptsrto cover.”ITT Commercial Fin.

Corp. v. Mid-America Marine Supply Cor@54 S.W.2d 371, 382 (Mo. en banc 1993) (citing
Linwood State Bank v. Lien#l3 S.W.2d 248, 256 (Mo. 1967)). éourt finds that a genuine
issue of material fact remains at least with respect to the fourth element of Arvest Bank’s claim
in that Arvest Bank has failed to establish as a maftlaw that it is entitled to a judgment in

the full amount of the Elgins’ maximum obligation of $5,000,000.

In First Bank Centre v. Thompson, et, 806 S.W.2d 849 (Mo. Ct. App. 1995), the
Missouri Court of Appeals affirmed the trial c8arentry of a directed verdict in favor of
defendants/guarantors where pldinested its case without @senting any evidence from which
the jury could determine the amount due to piffiinhder the guaranties. The court pointed to
plaintiff's failure to adduce evidence of how foreclosure sale proceeds should have been credited
to the debt and how much interasts owed at the time of triald. at 855. In addressing the
elements outlined ilTT CommercialtheFirst Bank Centrecourt stated, “We do not understand
the phrase ‘some sum wfoney,’ as used in that case, to mean some undetermined amount, but
rather to mean a specificrawestablished by the evidencdd. at 856.

Arvest Bank relies solely on the Consent Judgment entered against Branson Hills in the
state-court case as evidence of the fourth eleofets claim and asks th@ourt to conclude that
because the Consent Judgment was enterdg amount of $10,553,297.16, the Elgins should
be found liable for their maximum obligati of $5,000,000. The Consent Judgment alone is
insufficient proof upon which to base entry ofrsnary judgment. Arvest Bank states that all
guarantors other than the Elgins have sgttheir claims, but Arvest Bank provides no

information regarding when or in what amount{g)ge claims have been resolved or whether the



monetary resolution has beenstiould be credited against thmount stated as owing in the
Consent Judgment.

Further, Arvest Bank provides no infortizan regarding what portion of the Consent
Judgment amount constitutes principal, inderer fees. Under the Limited Guaranty
Agreement, the Elgins might be found to owe legal fees and expenses if the fees are “reasonable”
and if Arvest Bank is the “prevailing party.” ¢b. #56-3, p. 1). While aaitting that legal fees
are included in the Consent Judgment amount, fAifBank argues that the exclusion of fees
would not reduce the amount owed untther guaranty below $5,000,000, and therefore
judgment should be entered in the full amourthef Elgins’ maximum obligation. While that
may be true, the Court cannot enter summarymelg without any evidentiary proof of that
fact. Finally, the Consent Judgment was ent@&ne2013, and Arvest Bank provides no evidence
of what, if any, amounts have been collegedte 2013. Even if nothing has been collected
since 2013, Arvest Bank must provide evidenciaéoCourt establishing th&dct, and they have
not. As a result, a genuine issuentdterial fact remains to be dded at least with respect to the
fourth element of Arvest Bank’s claim fordacch of guaranty, and Arvest Bank’s motion for
summary judgment is denied.

c. The Elgins’ Counter Motion for Summary Judgment

The Elgins make numerous arguments astig Arvest Bank’s claim should not survive
summary judgment, all of which fail. First, tBégins argue that the iginal loan terms were
materially modified without the Elgins’ congeand their guarantee obligation is therefore
extinguished. The cases cited by the Elgiosot apply where, as here, the effect of
modifications to the loan terms is addressetthénguaranty agreement. The Limited Guaranty

Agreement provides, “The liability of Guatans under this Agreement shall be absolute,



continuing, and unconditional irrespee of: . . . (b) any change in the time, manner or place of
payment of, the interest rate payable under, proéimer term of, all oany of the Guaranteed
Obligations, or any other amendment or waiveorodny consent to departure from the Loan
Agreement or any of the other LoBocuments[.]” (Doc. #56-3, p. 2). Boatman’s Nat'l.

Bank of St. Louis v. Nangl899 S.W.2d 542, 546 (Mo. Ct. App. 1995), the court held that “a
change within the scope of a guaranty agreemees not discharge the guarantor.” The Elgins
have failed to establish that any change wadentautside the scope of the guaranty agreement,
and therefore, summary judgment is denied on this point.

Next the Elgins argue thatrvest Bank’s motion for summary judgment is barred by the
doctrine of collateral ésppel because summary judgment wasiekkin the Missouri state court
action. The fourth element necessary to establilateral estoppel istfe issue sought to be
precluded must have been determibgad valid and final judgment[.]Olsen v. Mukaseyp41
F.3d 827, 831 (8th Cir. 2008). Denial of a motionsummary judgment is not a final judgment,
and the Missouri state court’s decisiuas no preclusory effect herSee Miller v. Schoenen, et
al., 75 F.3d 1305, 1308 (8th Cir. 1996) (stating osdenying motions for summary judgment
“are not final orders in thtraditional sense”).

The Elgins argue that the merger doaraxtinguished the notehen the Consent
Judgment was entered such that Arvest Bankrfoasue Elgin or anyone else with claims
related to the same note.” Btate ex rel. Noe v. Co823 Mo. 520, 529 (Mo. 1929), a case
relied upon by the Elgins, the court stated “ Bdvimdgment upon a promissory note merges the
cause of action which previously existed upaartbte, and, after a valid judgment has been
rendered upon the note, recovery must be had spch judgment and not upon the note.” The

Consent Judgment was entered against BralHgsnand specifically reserved Arvest Banks’



claims against the Elgins. As a result, if 4oguse of action” was merged with the judgment, it
was the cause of action against Branson Hills only and not the Elgins. The Elgins motion for
summary judgment on thint is denied.

The Elgins argue that summary judgment stidod entered in their favor because the
Limited Guaranty Agreement is a “sham guayaim that the Elgins “provided guaranty
agreements to pay their own debts masked in the name of a shell entity, [Branson Hills].” (Doc.
#60, p. 23). The Elgins do not cite one Miss@ase recognizing the doctrine of “sham
guaranty” as a defense; rather, the Elgins citg tnCalifornia law on this issue. As the parties
agree that Missouri law applies, the Elgins mofmmsummary judgment on this issue is denied.

Finally, Lynn Elgin argues summary judgmehbuld be entered in her favor because she
and Mark Elgin are divorced, and they own not@roperty. As previouyg stated, the Limited
Guaranty Agreement provides, “A further limitatiohliability is that the guaranty of guarantor
Lynn Elgin may be enforced gnhgainst property held jointby guarantors Mark Elgin and
Lynn Elgin.” (Doc. #56-3, p. 4)The totality of theevidence Lynn Elgin submits in support of
her argument is the couple’s Final JudgnariDivorce dated April 11, 2013, and Lynn Elgin’s
affidavit from December 2011, that was sutbed in support of summary judgment to the
Missouri state court. That the parties are mbvorced does not necessarily mean they no longer
hold joint property. Further, Lynn Elgin’s 2011 affidavit is insufficient proof grasentlythe
parties own no joint property. As a resugnn Elgin’s motion for summary judgment on this
issue is denied.

IV.  Conclusion
For the foregoing reasons, it is hereby ORED that Plaintiff Arvest Bank’s Motion

for Summary Judgment (Doc. #55); Defendants, M&din and Lynn Elgins, Motion to Strike



Tony Bornhoft's Affidavit (Doc. #58); and Defenats, Mark Elgin and Lynn Elgin’s, Counter

Motion for Summary JudgmexiDoc. #59) are DENIED.

IT IS SO ORDERED.

/s/StepherR. Bough
STEPHENR. BOUGH
UNITED STATESDISTRICT JUDGE

Dated: November 20, 2015
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