Claxton v. Kum & Go, L.C. Doc. 18

INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

COLTON CLAXTON, )
Plaintiff, %

VS. g Case No. 6:14-cv-03385-MDH
KUM & GO, L.C.d/b/aKUM & GO g
Defendant. g
ORDER

Before the Court is Plaintiff's Motion to Strike Defendant’s Offer of Judgmeat(5)
and Plaintiff's Motion to Expedite Ruling (Doc. 6). Per court omglantingPlaintiff s motion
for expedited ruling (Doc. 6)Defendan filed an expedited response to Plaintiff's motion to
strike (Doc.11). Plaintiff then sibmitted a replyn support of his motiofDoc. 17), along with a
motion to certify the class and a motion to delay ruling on class ceraoficaDefendant’s offer
of judgment expired the same daghe Court, after cafel consideration of the issuedsed and
legal arguments providedy the parties hereby GRANTS Plaintiffs Motion to Strike
Defendant’s Offer of Judgment (Ddg).

BACKGROUND

Plaintiff filed the present action in the Circuit Court of Greene County, Missour
August 5, 2014.Plaintiff's petition ®eksrecoveryon behalf ofhimself and all other similarly
situated, pursuant to Missouri Rule of Civil Procedure 52T0& petition allegethat Defendant
sold toits consumers unleaded gasoline that improperly contained diesek fkiem & Go store
number 473 Plaintiff alleges that Defendant’s faulty gasoline caused damage to his trubk and

seeks to recover based on six differdagal theories: (1) violation of the Missouri
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Merchandising Practice Act (“MMPA”)2) breach of the impid warranty of merchantability,

(3) negligence(4) strict products liability(5) breach of the warranty of fithess for a particular
purpose, an@6) breach of contractPlaintiff requestedhat the Court certify the class aadard

to theplaintiff and class restitution, punitive damages, reasonable attorney fees, and such other
relief as may be just and proper.

Defendant removed this case to federal courSeptember 5, 2014. On September 12,
2014, Defense counsel served upon Plaintiff’'s counsel an offer of judgment pursuant to Rule 68
of the Federal Rules of Civil Procedure. Within that offer, Defendant atpesdbbw judgment
granted in favor of Plaintiff on all counts for a sum of $6,250, inclusive of attormsyaied
costs. The offer of judgment did not address the claims on behalf of the putasse d¢h
response, Plaintiff filed a motion to strike the offer of judgment and an acogmganotion to
expediteruling.

Plaintiff argues, generally, that where a plaintiff brings a classrapursuant to Rule 23
and the court has not yet ruled on class certification, an offer of judggsettt the named
plaintiff is improper because it creates a dohbf interest between that persand the putative
class. Because “Defendant’s offer otiggment is an improper attempt to thwart this class
action,” Plaintiff argues the Court should strike the offer. Defendantesthatthis Court has
previously struck down the rule for which Plaintiff advoca@guing that within the Western
District of Missouri, “an offer of judgment tendered to a putative class representative sieoul
given its normal effect.” Defendant further supporgspiosition with the rationalprovidedby
the Supreme Court irGenesis Healthcare Corp. v. Symgzyerein the Court held thana
FLSA collective action brought by the plaintiff was moot and-justiciable where the plaintiff

conceded her individual claim was mooted by the defendant’s offer of judgment.



ANALYSIS

Offers of judgment are permitted under Rule 68hef Federal Rules of @l Procedure.

The party served with an offer of judgment has fourteen (14) days to respond. Fed. R. Ci
68(a). An unaccepted offer “is considered withdrawn, but does not preclude a later ofier.” F
R. Civ. P. 68(b).To encourage plaintiffs to carefully consider such offers, the pudeidesthat

if an offereerejects an offer of judgment and thehtains a judgment less favorable thhge
unaccepted offer, “the offeraaust pay the costs incurred after the offer was made.” Fed. R.
Civ. P. 68(d).

Courts have continuously struggled to apply Rule 68 in the context of class action
litigation. Weiss v. Regal Collection385 F.3d 337, 344 (3d Cir. 200d4As sound as is Rule 68
when applied to individual plaintiffs, its application is strained when an offer ofmjadgis
made to a class representative. . adlowing the defendants here to ‘pick off representative
plaintiff with an offer of judgment less than two months after the complaint ismilgdundercut
the viability of the class action procedure, and frustrate the objectives opriteedural
mechanism for aggregating small clafind.uceo v. Bureau of Collection Recovery, In639
F.3d 1239, 124910th Cir. 2011)(acknowledging tensionPitts v. Terrible Herbst, In¢.653
F.3d 1081, 1091 (9th Cir. 201(@gdiscussing conflicting goals between Rules 68 ardsz® also
Marek v. Chesny473 U.S. 1, 35 n. 491985) (Brennan, J., dissenting) (discussing potential
conflicts between Rules 68 and 23).

While case lawnow appears settled on how to approach offers of judgment that are made
after the court’s decision on clas®rtification, carts are divided on how to approaphe-
certification offers of judgment.Sosna v. lowa419 U.S. 3931975)(holding that where a class

is certified it acquires a separate legal status from the named plaintiff and¢ldassaction



remains justiciable even where named plaintiff's individual claim becomes ;nidartds v.
Chicago Title Ins. C0.694 F.3d 935, 949 (8th Cir. 201@olding that where class certification

is properly denieda court should enter judgment against named plaintiff if the offer of judgment
is for plaintiff's entire demand).The Supreme Court expressed concerns ghetdertification
offers stating that

Requiring multiple plaintiffs to bring separate actions, which effectigelyld be
‘picked df’ by a defendant’s tender giidgment before an affirmative ruling on
class certification could be obtained, obviously would frustrate the objectives of
class actions; moreover it would invite waste of judicial resources by stimulating
successive suits brought by others claiming aygment.

Deposit Guar. Nat'l Bank v. Ropet45 U.S. 326, 339 (1980
A fellow district court recently summarizédrtherwhy courts are hesitatw apply Rule
68 in preeertificationsituations:

There are ordinarily two concerns that motivate a putative class re@ates=itd

move to strike an offer of judgment. One is subject matter jurisdiction. If tae off

of judgment satisfies the individual claim of the putative class representative, this
raises a question of whether there is a controversy betivearpresentative and

the defendant. Should the offer of judgment render the controversy moot, then the
representative may lack standing to proceed with the case, thus depriving the
court of subject matter jurisdiction.

The other concern is conflict afterest. If a plaintiff refuses an offer of judgment
and later obtains a judgment for less than the offer, then in accordance with Rule
68(d), the plaintiff becomes liable to the defendant for all costs incurredladte
offer. In the context of a putativclass action, this creates a potential conflict of
interest between the putative class representative and the putative ctass. If
final judgment is less than the unaccepted offer, the representative arguably is
subject to cost liability, but this rigk not borne by the class. For this reason, the
representative has an incentive to avoid litigation or settle, to dissilye
detriment of the class.

Lamberson v. Fin. Crimes Servs., LI@se Nol1198 RHK/JJG, 2011 WL 1990450 (D. Minn.
Apr. 13, 2011)(report and recommendation adoptati2011 WL 1990447 (D. Minn. May 23,

2011)). The Court will address each of these concerns, in turn.



A. Mootness Concerns

Although Rule 68 does not directly discuss mootriesany courts have held that a valid
offer of judgmentthat would satisfy a plaintiff's entire claim for relief eliminates the controversy
between the parties and leaves nothing for the court to resolve, effectively mibetiagtion
and removing jurisdiction.” Jones v. CBE Grp., Inc215 F.R.D. 558, 562 (D. Minn. 2003).
Thus, even where a plaintiff rejects an offer of judgment, if the amount within #resatisfies
the plaintiff's entire demand, the court may dismiss the action for lack of jurtsdiand/or
enter judgment for that amount.

The Eighth Circuit has endorsed this principléhe context of class actions, holding that
“[[Judgment should be entered against a putatives cigwresentative on a defendanffer of
payment. . . where class certification has been @y denied and the ddf satisfies the
representative entire demand for injuries and costs of the sk Hartis v. Chicago Title Ins.
Co, 694 F.3d 935, 949 (8th Cir. 2012)pern v. UtiliCorp United, InG.84 F.3d 1525, 1539 (8th
Cir. 1996). Even prior to certification, if the named plaintiff settles his individualiral (or
accepts an offer of judgmertt)en a district court “should normally dismiss the [putative class]
action as moot."Potter v. Norwest Mortgage, In8829 F.3d 608, 611 (8th Cir. 2003jlowever,
the Eighth Circuit has not yet ruled orhe@ther a tender and rejection of an offer of judgment
prior to a request for class certification will moot a class action $darch v. Medicredit, Ing.
Case N04:13CV1210 TIA, 2013 WL 6265070 (E.D. Mo. Dec. 4, 2013). The circuit courts of
appeal disagree on this issue, as do district courts within the Eighth Cigaetid.(collecting
cases);see also Jenkins v. Pediiase N08:14CV41, 2014 WL 4247734 at *4 n.(B. Neb.

Aug. 27, 2014)collecting cases).



Fortunately, resolution ahis court splitis unnecessary tdecidethe present casePer
case law, “[i]t is cleathata Rule 68 offer can only moot a plaint#fclaim in circumstances
where damages are absolutely determinat@dans Acquisition, Inc. v. Merch. Solutions, LLC
Case N0.12-00539€V-S-JTM, 2013 WL 5408460 (W.D. Mo. Sept. 26, 201Famages are
“absolutely determinate” where, for example, the “plairdifflaim is for a fixed sungr where .

. . there is a statary cap on damageés.Jones v. CBE Grp., Inc215 F.R.D. 558, 562 n.2 (D.
Minn. 2003). Furthermore, the offer must satisfy the plaintiff's “entire demand for irglarel
costs of the suit.”Hartis v. Chicago Title Ins. Cp694 F.3d 935, 949 (8th Ci2012) see also
Jenkins v. PeclCase N08:14CV41, 2014 WL 4247734 (D. Neb. Aug. 27, 2014).

Here, Plaintiff's petition seeks restitution, punitive damages, reasonablaegttfees,
and such other relief as may be just and proper for both the plaimdfputative class. Even if
Plaintiff brought this suit individually, Defendant’'s offer of judgment would notsBati
Plaintiff's entire demand. Defendant offered judgment on all counts for a sum of $6,250,
inclusive of attorney fees and costs. Pléirmleaded $4,790.52 in actual dama@ee amount
spent to have his truck towed and repairdelpintiff also pleadegotential punitive damages for
violations of the MMPA; that statutallows the court, in its discretion, to award punitive
damagesand reasonable attorney’s fdesMo. Rev. Stat. § 407.025. As demonstrated by
Defendant’'s notice of removal, the punitive damages awarded in MMPA casesbanay
considerably grater than a plaintiffsctual damagesSee, e.g., Heckadon v. CFS Enters.,, Inc.

400 S.W.3d 372, 377 (Mo. Ct. App. 2013) (awarding $2,144 in actual damages and $500,000 in

! The Missouri Supreme Court recently held thatsta¢utorycap on punitive damages contained in.Rev. Stat.
§ 510.526is unconstitutional, as it violates thght to a trial by jury. Lewellen v. FranklinCase. NoSC92871,
2014 WL 4425202 (Mo. Sept. 9, 201Missouri courts previously applietat statutén MMPA cases to reduce
jury verdicts on punitive damages‘tbe greater of: (1) Five hundred thousand dollars; or (2) Five timasethe
amount of the judgment awarded to thaintiff against the defendahtSee, e.g., Estate of Overbeyhad
Franklin Nat'l Auto Sales N., LL361 S.W.3d 364 (Mo. 2012) (en banc)

6



punitive damages reduced from the $1,000,000 jury verdtistgte of Overbey v. Chad Franklin
Nat'l Auto Sales N., LLC361 S.W.3d 364, 269 (Mo. 2012) (en banc) (awarding $4,500 in actual
damages and $500,000 in punitive damages).

Because punitive damages are conceivable in this case and indeterminate at this time,
Defendant’s offer of judgment does not moot Plaintiff's individual cl&infsccordingly, subject
matter jurisdiction concerns do not provide a basis to strike Defendant’s offer ofgatg

B. Conflict of Interest Concerns

Thesecond concern arising from offers of judgment in thecpréfication context is the
heightenedpotentialfor conflicts of interestbetween the putative class representative and the
putative class On a general level, courts are weary thatqarificationoffersmay thwart class
actions by creating an incentive for the representative to actsagianinterest of thdass. See
e.g.,Prater v. Medicredit, In¢g.Case. No4:14CV159 NCC, 2014 WL 3973863 (E.D. Mo. Aug.

14, 2014). The Eighth Circuit and other circuit courts/e noted thisoncern Alpern v.
UtiliCorp United, Inc, 84 F.3d 1525, 1539 (8th Cir. 1996)This rule protects a class
representative’ responsibilities to the putative class members from being terminated by a
defendans attemp to pay off the representatige’claims’); see, e.g.,Weiss v. Regal
Collections 385 F.3d 337, 344 n. 12 (3d Cir.@) (“Rule 68 offers to individual named
plaintiffs undercut close court supervision of class action settlemerdsg canflicts of interests

for named plaintiffs, and encourage premature class certification mdtions.

As discussednore specificallyin Lamberson a conflict of interest arises betwean
putative class representative and the putative class under Rule 68(d). 2011 WL 1990450 (D.

Minn. Apr. 13, 2011). Under that subsection, @feree who rejects an offer of judgmest

2 Plaintiff also claims $8,000 in attorney’s fees have been expendedthusridering the $6,25@yure
insufficient.



requiredto bear theisk of the offeror’'sfuture costs Fed. R. Civ. P. 68. Becaustné putative
class representative faces cost liability but the putative class does safreies an incentive
for the representative to act against the interests of the claasberson2011 WL 199045@t
*3. For example, theepresentativavho declines the offer of judgment may then have
“incentive to avoid litigation or settle, to the possible detriment of the clddsat *1. Justice
Brennan andlsothe Advisory Committee that drafted Rule §&ke to this conflict of interest.
Weiss v. Regal Collection885 F.3d 337, 344 n. 12 (3d Cir. 2004An offeree’s rejection
would burden a named representateree with the risk of exposure to heavy lidyp [for
costs and expenses] that could not be recouped from unnamed class members..oJlthis] ¢
lead to a conflict of interest between the named representatives and other snefniberclass.”
(quoting the Advisory Committee’s noté)).

Four Eighth Circuit district court decisionsecently addressed this confhat-interest
concern Prater v. Medicredit, In¢g.Case. No. 4:14CV159 NCC, 2014 WL 3973863 (E.D. Mo.
Aug. 14, 2014)U.S. Bank Nat. Ass, 276 F.R.D. 330, 3336 (D. Minn. 2011) Lamberson
2011 WL 199045@t *3-4 (D. Minn. Apr. 13, 2012)Jenkins v. Gen. Collection G246 F.R.D.
600, 60203 (D. Neb. 2007). In those cases, three separate district courttsin the Eighth

Circuit’ concluded that a preertification offer of judgment musdte deemed ineffectivéue to

% As noted by the District of Minnesota: “Indeed, thekrof costshifting is very high because it is virtually
impossible for Plaintiff to do better at trial than the Rule 68 offer becBegendant structured the offer to cover
almost everything that Plaintiff could obtain in the case for his ovgiesiiaim. Therefore, Plaintiff is forced to
choose whether he should take any risk of-sbgting when, after the class is certified and the case is ultimately
won, the most he can obtain out of the case for himself is the same as Yematddealready offereplus some
relatively modest compensation for his time spent working as a classeafativeThe purposes of Rules 68 and
23 are ilkserved by this type of conflict.Johnson v. U.S. Bank Nat. As276 F.R.D. 330, 335 (D. Minn. 2011)

* The Western District of Missouri has not addressed thisstofiing concern. The recent decisionGdans
Acquisition, Inc. v. Merch. Solutions, L| ®as decided solely on mootness grounds0A%39CV-S-JTM, 2013
WL 5408460 (W.D. Mo. Sept. 26, 2013)he decision mentions a possible “baff” scenario and posits, based on
Damasco v. Clearwater Corp662 F.3d 891 (7th Cir.2011), that the solution is for plaintiffs to movddes c
certification at the time they file their complaint. While this mpagvide a solution to mootness arguments (a
rejected offer for complete relief will not be moot; while the motiooddify is pending, a case or controversy still
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the conflict of interesscenariccreated by the costifting provision in Rule 68(d)Id. All four
decisionggranted the plaintiff’'s motion to strike the offer of judgmeltt. As noted,i]f class
certification isultimately denied, defendant, of course, will then be free to make an déffer o
judgment containing the cost shifting provision of Rule 68hking246 F.R.D.at 603.

This Court agreewith other district courts within the Eighth Circuitere, Defenddis
offer of judgment submitted prior to class certification placed Plaimtifpasition wherehis
financial interestsare atconflict with those of the putative class. Thus, Defendant’s offer of
judgment should be stricken. Per Rule 68, Defendant is free to file another offer oendgm
following the Court’s determination on class certificatfon.

DECISION

Defendant’s offer of judgment at this stage of litigation placed an impebteis®nflict
of-interest situatiomponPlaintiff and the putative clasg.hus, although mootness issues are not
implicated, Plaintiff's motion to strike is warrantedPlaintiff's Motion to Strike Defendant’s

Offer of Judgment (Doc. 5) GRANTED.

IT 1SSO ORDERED.
Dated: September 32014

/s/ Douglas Harpool
DOUGLAS HARPOOL
UNITED STATES DISTRICT JUDGE

exists even where the offer was for plaintiff's full demand), édoot alleviate confit-of-interest concerns (the
costshifting provision applies regardless of whether a motion to céstifgnding, and the plaintiff still has
fourteen days to make a decision).

® This decision is based solely tive facts presented her€he Court doesat determine how confliebf-interest
principles should apply in a factual situation similaGGmans wherethe plaintiff waitedwo-and-onehalf years to
seek certification of the class.



