Hutcheson et al v. JPMorgan Chase Bank, N.A. Doc. 28

IN THE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

AVERY and DANYELLE HUTCHESON, )
)

Plaintiffs, )

)

VS. ) Case No. 6:14-cv-03499-M DH

)

JPMORGAN CHASE BANK, N.A., )
)

Defendant. )

ORDER

Before the Court is Defendant’s Motion tosiiiss Certain Counts @omplaint (Doc. 8)
and Plaintiffs’ Motion for Leave to File First Amded Complaint (Doc. 26). Defendant states it
has no objection to Plaintiffs filing their promms amended complaint but Defendant “reserves
the right to re-assert [its] Fed. Riv. P. 12(b)(6) motion as to ¢ain of the claims, a motion that
is currently fully briefed and peling before the Couft. The claims soughto be dismissed by
Defendant are substantially the same under both the original complaint and the amended
complaint. Because the Court should deny leave to amend where doing so would be futile, the
Court will consider Defendant’siotion to dismiss first.SeeBohanna v. Hartford Life & Acc.
Ins. Co, 848 F. Supp. 2d 1009, 1015 (W.D. Mo. 2012) (“A motion for leave to amend should be
denied on the basis of futility where the anmded complaint could not withstand a motion to
dismiss under Federal Rule ofiProcedure 12(b)(6).”).

After full and careful corideration, the Court herebERANTS IN PART AND
DENIES IN PART Defendant’'s motion to dismiss (Doc. 8) aBiRANTS IN PART AND

DENIESIN PART Plaintiffs’ motion for leave to amend (Doc. 26).
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I. BACKGROUND

On October 10, 2014, Plaintiffs filed a pein against DefendadPMorgan Chase Bank
asserting claims for disability discriminatiqg€ount 1), disability acemmodation (Count II),
negligence (Count Ill), breach ebntract (Count IV), and unjugnrichment (Count V) in the
context of a mortgage loan. THacts giving rise to this suigs alleged by Plaintiffs, are as
follows.

Plaintiffs financed the purchase ohame through Defendant. In June 2009, Defendant
increased Plaintiffs’ monthly mortgageyment from $1,238.61 per month to $1,684.09 per
month due to a purported increase in the costarheowner’s insurance and property taxes.
Plaintiffs contacted the insuramcompany and county assessat discovered that neither their
insurance costs nor propetax rates had increage In July 2010, Plaintiffs informed Defendant
that their tax and insurance rates had not incckasel Plaintiffs tendered payment for the actual
amount due. Defendant refused to accept the eayyand returned Plaintiffs’ July 2010 check.
When Plaintiffs called to inquire why their J@10 check had not beeashed, Defendant told
Plaintiffs that their home loan was in defaatd Plaintiffs were required to pay $6,000 plus an
additional $1,238.61 before Defendant would atcgpe July 2010 mortgage payment.
Defendant refused, and contes to refuse, to reinstate Rl#Hifs’ regular monthly payment.
Plaintiff Avery Hutcheson suffers from Inclusidldody Myositisa (“IBM”), has been unable to
work since October 2007, and is confined to a wheelchair.

Defendant removed the case to federal conrthe basis of diveity jurisdiction under

28 U.S.C. § 1332(d). Defendant thereafter filed an aresvito Count V and moved to dismiss

! The Court finds subject matter jurisdiction proper under 28 U.S.C. § 1332(a). thérgiarties have diverse
citizenship — Plaintiffs are citizens bfissouri and Defendant is a citizen of Ohio. Second, Defendant has shown by
a preponderance of the evidence that the amount-in-eensyoexceeds $75,000. T8eurt rejects any calculation
of amount-in-controversy based on RHA damages because such damages not legally recoverable, per
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Counts -1V for failure to state a claim. Afterlifloriefing on the issue of dismissal, Plaintiffs
filed a motion for leave to file an amended complaint.
1. STANDARD
“To survive a motion to dismiss [under 12@)], a complaint must contain sufficient
factual matter, accepted as true, to state andiairelief that is plausible on its faceR&shcroft v.
Igbal, 556 U.S. 662, 678 (2009)A complaint is facially plasible where its factual content
“allows the court to draw the reasonable infeesthat the defendant is liable for the misconduct
alleged.” Id. The plaintiff must plead facts thahow more than a mere speculation or
possibility that the defedant acted unlawfully.ld.; Bell Atl. Corp. v. Twombly550 U.S. 544,
555 (2007). Courts assess plausibility based eratlegations as a whole rather than on each
allegation in isolation.Zoltek Corp. v. Structural Polymer Grh92 F.3d 893, 896 n. 4 (8th Cir.
2010). In assessing a 12(b)(6) motion, the court may consider the complaint’s allegations as well
as “material attached to the colaipt and materials that are pubtecords, do not contradict the
complaint, or are necessarily embraced by the pleadingkohes v. Wells Fargo Home
Mortgage No. 4:13CV1762 CDP, 2014 WL 307055, at (2.D. Mo. Jan. 28, 2014) (citing
Porous Media Corp. v. Pall Corpl86 F.3d 1077, 1079 (8th Cir. 1999)).
[11. ANALYSIS
Upon careful consideration, the Court disses Counts I, Il, and Il of Plaintiffs’
Complaint and grants Plaintiffs the opportunityfite an Amended Complaint within thirty (30)

days of the date of this Order.

discussion below.See Kopp v. Kop80 F.3d 883, 885 (8th Cir. 2002) (“an amount . . . is not ‘in controversy’ if
no fact finder could legally award it"see also Lamb v. Amalgamated Labor Life Ins, 602 F.2d 155, 159 (8th
Cir. 1979). However, Defendant alsalculated the amount-in-controversy confirming that Chase accelerated
the entire unpaid balance on Plaintiffs’ debt (over $150,80d noting that Plaintiffallege such acceleration was
wrongful, effectively seeking aorder to un-accelerate the debt. Based mnldfter calculation, the Court finds that
Defendant showed by a preponderantéhe evidence that the amount-in-conersy exceeds $75,000. Plaintiff
presented no evidence or argument to counter this calculation.
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A. Disability Discrimination and Accommodation (Counts| & I1)

Plaintiffs allege Defendant discriminateafjainst and denied reasonable and public
accommodation to Plaintiffs by reason of Mr. Hhdson’s disability. Count | alleges that
“Defendant increased plaintifisiortgage payment, and refusedrénstate plaintiffs standard
payment schedule, by reason of the disabilitplafntiff, Avery Hutcheson.” Count Il alleges
that Plaintiffs requested a home loan madifion due to Mr. Hutcheson'’s disability, and
Defendant wrongfully denied thaequest. These counts, asreutly pleaded, fail to state a
claim.

Plaintiffs assert these claims under the MissHuman Rights Act (“MHRA”) and/or the
Americans with Disabilities Act (“ADA”Y The MHRA provides a private right of action for
persons discriminated against on thesis of disability in the context of real estate loans, as
Plaintiffs allege heré: however, Plaintiffs’ claims undethe MHRA fail because they are
untimely. SeeMo Rev. Stat. § 213.111.1 (“Any action bght in court under this section shall
be filed within ninety days from the date of the commission’s notification letter to the individual
but no later than two years after the allegedseaoccurred or its reasonable discovery by the
alleged injured party.”). Pldiififs’ right-to-sue letter is dateNovember 28, 2012 and Plaintiffs
did not commence this action until Octolddd, 2014, which is welbeyond the 90-day time
limit. Moreover, Plaintiffs cannot avail thenhges of the Missouri Sangs Statute in this

instance,seeMo. Rev. Stat. § 516.230, because the savings statute does not apply to MHRA

2 The pleadings do not explicitly state the law under which fiffsibring these claims. Plaintiffs allege they filed a
discrimination claim with the Missouri Commission on Huniights (“MCHR”) and they attach to their pleading a
right-to-sue letter issued by the MCHR. The original complaint lists the MHRA within its jurisdictional statement
whereas the proposed amended complaint lists the ADARIlaintiffs’ suggestionsn opposition to Defendant’s
motion to dismiss, Plaintiffs argue that they “state claims under both the Missouri Human Rights Act and the
American with Disabilities Act (“ADA”).”

3 SeeMo Rev. Stat. § 213.045.



claims. Davison v. Dairy Farmers of Am., In&449 S.W.3d 81, 84-85 (Mo. Ct. App. 2014).
Accordingly, Plaintiffs state no viable claim under the MHRA.

Plaintiffs also fail to state a claim under the ADPlaintiffs did not cite, and the Court is
unable to locate, a provision ineti\DA that prohibits disability dicrimination in the context of
real estate loan transactions. Plaintiffise only to 42 U.S.C. § 12112, which prohibits
discrimination on the basis of disability the employment context, and 42 U.S.C. § 12132,
which prohibits discrimination on ¢hbasis of disability by or inWaing the services/benefits of a
public entity. Those provisions are clearly inapgible here because Defendant is not Plaintiffs’
employer nor is Defendant a publictignas definedn that statut@. Moreover, Title IIl of the
ADA does not provide relief in thimstance because Plaintiffs dot allege discrimination in a
place of public accommodationSee42 U.S.C. § 12182. ThereforBlaintiffs fail to state a
cognizable claim under the ADA.

Furthermore, even assuming Plaintififiscrimination and accommodation claims are
covered by other law(9)ot explicitly stated irthe pleadings, Plaintiffs fail to plead sufficient
facts to allow the Court to dw a reasonable inference thHaefendant is liable for the
misconduct allegedSeeGaona v. Town & Country Credi824 F.3d 1050, 1057 (8th Cir. 2003);
see alsaHenderson v. JP Morgan Chase Bank, N486 F. App'x 935, 938 (11th Cir. 2011);
McWilliams v. Chase Home Fin., LLGlo. 4:09CV609 RWS, 2010 WL 1817783, at *5 (E.D.

Mo. May 4, 2010). Plaintiffs do not allegehether Defendant knew Mr. Hutcheson was

* The savings statute states: “If any action shall have beemenced withirthe times respectively prescribed in
sections 516.010 to 516.370, and the plaintiff thereiresaffinonsuit . . . such plaintiff may commence a new action
from time to time, within one year after such nonsuitesefl or such judgment arrested or reversed.” Mo. Rev.
Stat. § 516.230. Here, Plaintiffs argue they filed an goais petition within 90 days of issuance of the right-to-sue
(February 25, 2013), which they voluntarily dismissed without prejudice (October 18, 2@dréby suffering a
non-suit; this action was subsequently commenced witharyear of the date of dismissal (October 10, 2014).

® “Public entity” is defined as: “(A) any State or loggbvernment;(B) any department, agency, special purpose
district, or other instrumentality of a State or Staite$ocal government; and(C) the National Railroad Passenger
Corporation, and any commuter authority (as definestation 24102(4) of Title 49).” 42 U.S.C. § 12131.

5



disabled, when or how Defenddaarned such information, and/bow other similarly-situated
individuals were treated differently. Because ml#is do not plead facts to show more than a
mere speculation or possibility thaefendant acted unlawfully, Pidiffs fail to state a plausible
claim.

Based on the foregoing, Defendant’'s motion to dismiss Counts | and Il is hereby
GRANTED. Plaintiffs are permitted thirty (30) days in which to file an amended discrimination
and/or accommodation based claim, should they étwmslo so. If Plaintiffs choose to do so,
they shall specify the statuy authority under wich such claims are brought and include
sufficient factual matter tetate a plausible claim.

B. Negligence (Count I11)

Plaintiffs allege that Defend& owed Plaintiffs a duty tase ordinary care in (1) the
receipt, retention, and applican of payments made by Plaintiffs on their home loan, and (2)
the management of escrow and suspension accounts maintained on behalf of Plaintiffs.
Plaintiffs assert that Defendant was negligbacause it breached these alleged duties in a
variety of ways. Defendant moves to dismiss Countdtguing that, under Missouri law, the
relationship between a lender and borrower is @aneontractual obligatin, not one of duty in
tort; therefore, a tort claim must fail becauseaiilffs cannot establish that Defendant owed a
duty to Plaintiffs. Plaintiffs argue that Defemiiaowed them a fiduciarduty as an agent in
escrow. Defendant counters that no explicires agreement exists this case and none can

be implied because Defendant is not a néuttarmediary concerning the escrow funds.

® Plaintiffs allege Defendant was negligent by: misapplyimanies paid by plaintiffs, losing checks tendered by
plaintiffs, mishandling escrow and suspension accounts maintained on behalf of plaintiffs, failing tpheten
calls from plaintiffs as to the status of mishandled accounts, providing plaintiffs incorrect informatiothas to
status of their accounts, failing to reméyments due third parties on accoungntained by defendant on behalf of
plaintiff, failing to account fodiscrepancies in the receiphd disbursement of fundiom accounts maintained on
behalf of plaintiff, and remitting funds from escrow account to unknown parties to msientmidentified expenses.
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The Court agrees with Defendant. Unddissouri law, the relationship between a
borrower and lender is that of a debtor and coedihd typically does not constitute a fiduciary
relationship. See Hall v. NationsBank6 S.W.3d 295, 297 (Mo. Ct. App. 2000). In other
words, “a lender and borrower ordinarily haaenon-fiduciary, arm’s-legth relationship that
does not give rise to a duty thabuld support a negligence claimCaranchini v. Bank of Am.,
N.A, No. 4:10-CV-00672-DGK, 2013 WL 54086, at *4 (W.D. Mo. Sept. 26, 2018jf'd sub
nom. Caranchini v. Bank of Am. Nat. As$66 F. App'x 549 (8th Cir. 2014). A “contractual
relationship between a lender amatrower alone does not establekort duty on the part of the
lender.” Wivell v. Wells Fargo Bank, N.,A773 F.3d 887, 900 (8th Cir. 2014). Accordingly, the
Court finds that Defendant did noiwe Plaintiffs a duty to use dinary care in the receipt,
retention, and appation of paymentsSee id(holding plaintiff failedto state negligence claim
for “improperly applying payments, calculatimgerest and fees, and servicing the loan”).

Whether Defendant owes a duty to Plaintiffsamsagent in escrow is a more difficult
question. As recognized by Judge Noce of thedEadDistrict of Missour where a mortgage
lender/servicer holds funds in escrow for the purpose of paying a borrower's taxes and
insurance, the existence of a fiduciaiyty under Missouri law is not cleatuberda v. Regions
Bank No. 4:10 CV 1638 DDN, 2011 WL 26004 1#,*4 (E.D. Mo. June 29, 2014&ff'd, 445 F.
App’x 893 (8th Cir. 2011). Typically, where thasean express escrow agreement, the agent’s
failure to strictly follow the terms of the agreemt is a breach of fiduciary duty that constitutes
a tort. S. Cross Lumber & Millwork Co. v. Beck@61 S.W.2d 269, 272 (Mo. Ct. App. 1988).

Applying Missouri law, however, the Court fintisat Defendant is not an escrow agent.
“[Bly definition an escrow agent isot a party to the transactionlJT Commc'ns Credit Corp.

v. Resort Dev., Inc861 S.W.2d 699, 710 (Mo. CApp. 1993). An escrovagent is a “third



person” who is “a stranger todhnstrument, not a party to, ibr a person so free from any
personal or legal identity with the parties to th&trument as to leave him free to discharge his
duty as a depositary to both parties without involving a breach to eitléeT.” Knopf, Inc. v.
Richardson 674 S.W.2d 174, 176 (Mo. Ct. App. 1984). Ascrow agent isstrictly bound to
perform the duties specified in an escrow agrent; neither party can alter the terms of an
escrow agreement or forbid an escrow agent fpenfiorming his or her duties without the other
party’s consent.”Rivermont Vill., Inc. v. Preferred Land Title, In871 S.W.3d 858, 863 (Mo.
Ct. App. 2012). Here, Defendantakearly not a disinterested tHiparty strictly performing the
duties specified in an escrow agreement. InstBaftendant is acting its own self-interest to
ensure taxes and insurance premiums are @ailaintiffs’ property so that Defendant can
protect the priority of its lien interest on ckral. Additionally, under the Deed of Trust,
Defendant has the ability to waive paymentestrowed funds and/or to raise the monthly
escrow payment in accordance with RESPA&hus, Defendant is not merely a passive enforcer.
Based on these observations, @aurt holds that Defendant do@ot owe a fiduciary duty to
Plaintiffs as an agent in escrovitee generally Michels v. Resolution Trust CoNa, CIV. 4-
93-1167, 1994 WL 242162, at *4 (D. Minn. Apr. 13, 1994) (finding no fiduadialationship).

In sum, Plaintiffs’ allegations do not suppar plausible negligence action because the
allegations fail to show a legal duty on the pairtDefendant. For this reason, Defendant’s
motion to dismiss iISRANTED. Plaintiffs are not permittetb file an amaded negligence
claim.

C. Breach of Contract (Count V)
Plaintiffs also bring an action for breach of contraelaintiffs allege they entered into an

agreement with Defendant wheyeBlaintiffs agreed to pay sum certain amount to Defendant

" SeeDeed of Trust 1 3.



each month in exchange for a home loan, that Plaintiffs made the agreed-upon sum certain
payment each month, that Defendant breacheddh&act by refusing to accept the sum certain
payments, and that Plaintiffs were therebyndged. Defendant seeks to dismiss Count IV,
arguing that Plaintiffs fail to plead the existe of a valid contract Defendant takes the
position that (1) the promissory note is a hegoéiabstrument that binds only the maker and is
governed by U.C.C. Article 3, and (2) the deedtrokt is a security instrument that merely
secures payment on the note and creates no ctudtabligations for Diendant. Plaintiffs
respond that “[w]hether the breach of contraeaimlalleged by plaintiffs sounds in contract or
guasi-contract defendants have breached thigepaxpress or implied agreement and may be
held liable for that breach under Missouri law.”

To bring a cause of action for breach of caaty a plaintiff must allege: (1) the existence
and terms of a contract between plaintiff anteddant, (2) that plaintiff performed or tendered
performance pursuant to the contract, (3) thefiendant breached the contract, and (4) that
plaintiff suffered damagedue to the breachAffordable Communities of Missouri v. Fed. Nat.
Mortgage Ass'n714 F.3d 1069, 1075 (8th Cir. 2013) (citidkgveney v. Mo. Military Acad304
S.W.3d 98, 104 (Mo. 2010)).

Defendant is correct that mortgage notes are considered negotiable instruments governed
by U.C.C. Article 3. See Barnes v. Fed. Home Loan Mortgage Cadxm. 5:12-CV-06062-
DGK, 2013 WL 1314200, at *4 (W.D. Mo. Mar. 28, 2014j'd, 550 F. App'x 340 (8th Cir.
2014); see also Mitchell v. Radential Funding Corp.334 S.W.3d 477504 (Mo. Ct. App.
2010), as modified (Feb. 1, 2011Jhe U.C.C., however, “does not act to the exclusion of the
common law absent an exprgssvision within the UCC.”Mitchell, 334 S.W.3d at 504 (citing

Mo. Rev. Stat. § 400.1-103). Additionally, ArticlesBates that “[i]f tender of payment of an



obligation to pay an instrument is made to espe entitled to enforce the instrument, the effect
of tender is governed by principles of law kpgble to tender of payment under a simple
contract.” Mo. Rev. Stat. § 400.3-603.

Here, Plaintiffs argue that they tenddrappropriate payments to Defendant who
wrongfully rejected those payments and impropaccelerated Plaintiffs’ debt under the terms
of the note and/or deédThe Court finds that, contrary Befendant’s assertion, Defendant did
have certain obligations under the mortgage docurhentfor example, to accept proper
payments tenderéd,to charge an appropriate amountasficrow funds in compliance with
RESPAM and to provide the appropriatetice in event of acceleratidh.Construing Plaintiffs’
pleadings in the light most favorable to Pldisti Count IV states a &ble claim, either for
breach of contract by Defendants or for declaratory judgment of non-breach or wrongful

acceleration in connectionith the terms of the mortgage documents.

8 The Court has limited review of thedecuments because Plaintiffs attacheithee the note nor the deed to their
complaints and Defendant submittedyom copy of the deed of trust.

° See generallyDeed of Trust § 20: “The Note or a partial et in the Note (together with this Security
Instrument) can be sold one or more times without pritice®o Borrower. A sale might result in a change in the
entity (known as the “Loan Servicer”) thabllects Period Payments due under the Note and this Security
Instrument and performs other mortgage loan servicing obligations under the Note, this Secutitydnstand
Applicable Law’ (emphasis added).

10 See, e.g Deed of Trust § 1: “Payments are deemed recdiydcender when received #te location designated
in the Note or at such other location as may be desidrat Lender in accordance withovisions in Section 15.
Lender may return any payment or partial paynietite payment or partial payments are insufficient to bring the
Loan current’ (emphasis added).

1 SeeDeed of Trust 1 3: “Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit
Lender to apply the Funds tiie time specified under RESPA, andifb} to exceed the maximum amount a lender
can require under RESPA. Lender shall estimate the amount of Funds due on the basesnbfdata and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable.Law
Lender shall give to Borrower, without charge, an annual accounting of the Funds as required by RB&PAisIf t

a surplus in Funds held in escrow, as defined und&FRE Lender shall account to Borrower for the excess funds

in accordance ith RESPA.”

12 SeeDeed of Trust T 22: “Lender shall give notice to Barer prior to acceleratiofollowing Borrower’s breach
of any covenant or agreement in this Security Instrument The notice shall further inform Borrower of the right
to reinstate after acceleration and the right to bring a court action to assert the non-existenfaautbfon dey other
defense of Borrower to acceleration and sale.”
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Because the Court cannot conclude tha@fipears beyond doubt that the plaintiff can
prove no set of facts in suppast his claim which would entitldhim to relief,” the Court
DENIES Defendant’'s motion to dismiss Count N&ee Baryo v. Philip Morris USA, In&35
F. Supp. 2d 961, 965 (W.D. Mo. 2006) (quotMgCormick v. Aircraft Mechs. Fraternal Ass'n
340 F.3d 642, 644 (8th Cir. 2003)).

IV. DECISION

Based on the foregoing analysis, the Court he@BANTS IN PART AND DENIES
IN PART Defendant’s motion to dismiss (Doc. 8) aBRANTS IN PART AND DENIESIN
PART Plaintiffs’ motion for leave to amend (Dd26). The Court grants Defendant’'s motion as
to Counts I-1ll, which are hereby dismissed, andiel® Defendant’'s motion as to Count IV. The
Court grants Plaintiffs’ motion insofar as iteks leave to amend butrdes Plaintiff's motion
insofar as it seeks leave to file the attaclamdended complaint. dtead, the Court grants
Plaintiffs thirty (30) days’ leave in which fde an Amended Complaint that takes into account

the various rulings in this Order.

IT ISSO ORDERED.

Dated: March 26, 2015 /s/ Douglas Harpool
DOUGLASHARPOOL
UNITED STATESDISTRICT JUDGE
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