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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

KRISCRUTCHER and TRI-LAKES
DIAGNOSTIC IMAGING, LLC,,

Plaintiffs,

MULTIPLAN, INC. and PRIVATE

)
)
)
)
)
VS. ) Case No. 6:15-cv-03484-M DH
g
HEALTHCARE SYSTEMS, INC,, )

)

)

Defendants.

ORDER
Before the Court is Defendis’ Motion to Dismiss. (Dc. 40). Defendants move for
dismissal of Plaintiff's claims set forth in thédmended Complaint. UWm careful review of the
issues raised and arguments provided, the Court hBXeRYES Defendants’ motion.

BACKGROUND

Plaintiffs Kris Crutcher and Tri-Lalse Diagnostic Imaging, LLC, brought this action
against defendants Multi-Plan, Inand Private Healthcare Systeninc. asserting claims of
violations of the Racketeer Influencedda Corrupt Organization®Act (“RICO”), unjust
enrichment, civil conspiracy, common law fraud, and accounting and disgorgement.

Plaintiff Crutcher is a medical providém Branson, MO providing medical diagnostic
imaging services to patientthrough the limited liability company Tri-Lakes Diagnostic
Imaging? Defendants operate asPaeferred Provider Organizati (“PPO”) Administrator.

Defendants in essence work as intermediariesdsn health care providers and health insurance

! The Court reviews the facts set forth ie hmended Complaint for purposes of analyzing
Defendants’ Motion to Dismiss.

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/mowdce/6:2015cv03484/124560/
https://docs.justia.com/cases/federal/district-courts/missouri/mowdce/6:2015cv03484/124560/74/
https://dockets.justia.com/

companies to create a PPO network. The imagrgpayers, the health insurance companies,
reimburse health care providers for services rendered to the payers’ insureds pursuant to PPO
arrangements. The health providers agredfey a discounted rate to patients who are insured

by payers in the network. In return, payeithvaccess to the discounted rate provide incentives

to patients in order to “steer” them to the healihe providers. As a result, health care providers

are compensated for a discounted rate by areaser in patients. The PPO administrator is
responsible for determining which patientee an network or outof network and which
applicable rate applies. The PPO administratothis case the Defendants, then sends a bill to

the patient’s insurance company that in teermburses the provider ithe amount determined

by the PPO administrator.

In the Amended Complaint, Plaintiffs ajle, among other things, that Defendants were
involved in a silent PPO - a payment schemedu® obtain illegal discounts for payers who
were not entitled to them and without the provisldnowledge or consentPlaintiffs allege
Defendants either applied PRflscounts where no PPO agreement exists and/or by renting
providers’ discount rates to payesho are not part of the conttad PPO network. Plaintiffs
allege this provided discounts to payers withowhthey never intended to give a discount and
also allowed third-party payers to accessrth&count rates without providing the “steerage”
necessary to create a valid PPO relationship. titfaiallege they lost significant revenue as a
result of Defendants’ actions.

Plaintiffs state an example of this sildAPO scheme was an agreement entered into
between Multiplan and CoventfyPlaintiffs allege Coventry ¢ered into the agreement in order

to access the provider discounts in MultiplaRBO network and tha#ultiplan would profit

2 Plaintiffs also referencedX Health Plans, Cox Health Systems Insurance Company, United
Health Care Services, Unitétkalthcare and Cigna.
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from the agreement in the form of fees armtkkacks from Coventry marketing the PPO network
and services. In essence, Plaintiffs allege @tvyyehen rented access to the discounted rate that
Multiplan held out as available for claims, withotlte knowledge or consent of Plaintiffs.
Plaintiffs allege Defendants intentionally omitted and failed to disclose their silent PPO plan to
deduct significant discounts from payments owedPlaintiffs for their medical services.
Further, Plaintiffs allege Defielants made material misrepnetsgions and omissions designed

to induce Plaintiffs to continue providing higare services and submitting their claims to
insurance payers under this silent PPO plan.

Specifically, Plaintiffs claim Defendants misidentified, misrepresented and/or omitted
certain data from the EOB forms sent to PI#mtin connection withdiscounted claims.
Plaintiffs allege Defendants did this in orderdonceal that the discounts were being applied
utilizing network discounts, and omitted the identfythe network utilized in applying for the
discount, with the intention of concealingethrental of the PPO network discounts and
preventing Plaintiffs from diswering the “scheme.” Plaintiffs allege the statements on the
EOBs were false when made and were done irr doddefraud and mislead Plaintiffs. Plaintiffs
further claim Defendants intentionally conceale€irthielationships and rental agreements with
network brokers and downstream entities.

In June 2008, Plaintiffs sent a letter to PH&E&&ing that the name of the business entity
had changed but that it offered the same sendsete prior entity (Branson Imaging) and was
interested in continuing to participate in the@®$network. Crutcher requested an application
for participation based on the ownership changéaintiffs allege Muiplan responded saying
they were in receipt of Plaintiffs request and were evaluating it. In 2009 Plaintiffs requested a

copy of the written contract from Defendants. féelants stated they weweable to identify the



contract and probably needed an updated contract for the current fadifitg015, Plaintiffs
again raised the issue regarding the contmadttae terms of the agreement and Defendants were
again unable to produce a copy of the contrachinifs first contend tht no PPO contract was
ever entered into between Plaintiffs and Defnts. Defendants disagree and contend that
Plaintiffs were substituted fothe prior entity (Branson Imagg) upon receipt of Plaintiffs’
request to continue ineémetwork. In addition, Plaintiffs argesen if there was a contract, they
still have claims against Defendants for RI@lations, fraud, civilconspiracy, common law
fraud, and accounting and disgorgement.

STANDARD OF REVIEW

“To survive a motion to dismiss [under 12@), a complaint must contain sufficient
factual matter, accepted as true, to state andiairelief that is plausible on its faceR&shcroft v.
Igbal, 556 U.S. 662, 678 (2009)A complaint is facially plasible where its factual content
“allows the court to draw the reasonable infeesthat the defendant is liable for the misconduct
alleged.” Id. The plaintiff must plead facts thahow more than a mere speculation or
possibility that the defedant acted unlawfully.ld.; Bell Atl. Corp. v. Twombly550 U.S. 544,
555 (2007). While the Court accepts the complairttsufal allegations as true, it is not required
to accept the plaintiff's legal conclusion8shcroft 556 U.S. at 678. “Threadbare recitals of the
elements of a cause of action, supported byernenclusory statements, do not sufficéd”

The court’s assessment of whether the compktates a plausible claim for relief is a
“context-specific task that requires the reviegvicourt to draw on itsugdicial experience and

common sense.’Ashcroft 556 U.S. at 679. The reviewing court must read the complaint as a

% The entirety of the correspondence and disoussas alleged by Plaifftare not reiterated
herein. There are multiple letters and exhibttached to the Amended Complaint, but for
purposes of this Order the communicatians merely summarized in part.
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whole rather than analyzirgach allegation in isolationBraden v. Wal-Mart Stores, Inc588
F.3d 585, 594 (8th Cir. 2009).

DISCUSSION

As previously stated, Plaintiffs claims ase follows: Count | — Violation of RICO, 18
U.S.C. 8§ 1962(c); Count Il - Violation of RD, 18 U.S.C. § 1962(d); Count Il — Unjust
Enrichment; Count IV — Civil Conspiracy;otnt V — Common Law Fraud; and Count VI —
Accounting and Disgorgement. Defendants’ argota to dismiss Plaintiffs’ claims can be
summarized as follows: 1) the claims are balngthe statute of limitations; 2) the claims should
be dismissed because the cerdtidgations are contradicted by Plaintiffs’ exhibits; 3) the RICO
claims are not plead with suffent facts to show a pattewf racketeeringactivity or an
enterprise; and 4) Plaintiffs fail fdead their state law tort claims.

1. Statuteof Limitations

First, Defendants argue Plaintiffs’ claims are time-barred because the statute of
limitations accrued when Plaintiffs first semietter to Defendants iduly 2009 inquiring about
the contract. Defendants further argue the longigute of limitation for Plaintiffs’ claims is
five years, and therefore, all Plaintiffs’ clairage barred because the original Complaint was not
filed until November 2015. Defendants contendliy 2009 Plaintiffs knew that the alleged
improper “discounts” would continue under theme of the agreemenhowever, Plaintiffs
chose to do nothing until tHding of the lawsuit in 2015.

In response, Plaintiffs argue that they haled more than one theory, including that no
valid contractual relationship existed, and thatebdants defrauded Plaifi§i. Plaintiffs agree
that the RICO statute of limitations is fourays, but argue the statute of limitations does not

accrue until plaintiffs’ discovery of the injury. CitingRotella v. Wood528 U.S. 549, 554



(2000)(analyzing the statute bimitations under a summary judgmt standard). The parties
disagree regarding when theatsite of limitations accrues fdRICO, and the other claims.
However, the Court does not need to further daetenthe applicable standard at this stage.
Defendants argue the statute of limitations should “as soon as the ghtiffs discovers, or
reasonably should have discoveredhidbe existence and source o mjury and that the injury
is part of a pattern.” (Doc. 41, p. 8). Furtheefendants argue this is subject to a standard of
“reasonableness.ld.

With regard to the fraud claim, Defendantsdtion argues Missouri cots have routinely
held that a plaintiff has a duty to inquire andativer the facts surrounditige fraud and that the
“objective test” for the ecrual of the statute of limitatiomsay be decided by the Court when the
relevant facts are not genuinetijsputed. (Doc. 41, p. 8)Here, even taking Defendants’
arguments as true, the Court finds there are cleaputed facts based oraRitiffs’ allegations.

The8" Circuit has stated, “a plaintiff's due diligence in the statute of limitations context
is ordinarily a questiomf fact,” but “if the evidence le@s no room for reasonable minds to
differ on the issue, the court may properlgalwe the issue as a matter of law.” Bdehr v.
A.O. Smith Corp 87 F.3d 231, 235 (8th Cir. 1996), aff'd, 521 U.S. 179, 117 S. Ct. 1984, 138 L.
Ed. 2d 373 (1997) (internal citations omittedHere, Plaintiffs have alleged enough in the
Amended Complaint to survive a motion to dismiss. As such, a determination regarding the
application of the statute of limitations to Plaintiffs’ claims is premature. Whether the applicable
statute of limitations will apply and/or bar amy Plaintiffs’ allegations contained in their
Amended Complaint would require analysis of evide outside of Plaintiff's initial pleadings.
Therefore, without making any determination oe therits of the claims presented, the Court

denies the motion to dismiss.



2. Contradictionsto Exhibits

Defendants argue Plaintiffs’ thees can be categorized into two central claims: 1)
Defendants did not have a valid contract and applied discounts anyway; or 2) even if there was a
valid contract Defendants are still liable because they allowed improper discounts outside of the
terms of the agreement. Defentla allege under either of these theories, Plaintiffs’ claims
should be dismissed because they are refuted by the EOBs, correspondence and other documents
referenced in the Amended Complaint.

Defendants urge the Court to interpret tugrespondence and EORBs determine that
they refute Plaintiffs’ allegations. In fact, f2adants state, “the Court can quickly scan the 41
pages of EOBs attached as Ex. W and see thatdbrce of the discount ainly identified.”
(Doc. 41, p. 12). Defendants furthergue the Court can alsor@uct a “cursory review of the
EOBs” and find that Defendants did not intentlly hide the source of the discounts. The
Court finds Defendants’ arguments based on the tGawview of materia and exhibits to the
Complaint to be entirely unpersuasive. Iralgaing a Motion to Disnss, the Court cannot
“easily identify,” from a “cursory review,” whber Defendants in faatreated documents or
their intent in doing so. These are appropriagads for discovery and are issues that could be
revisited based on the evidenceduced in discoveryThe Court denies the Motion to Dismiss
based on this argument.

3. RICO

“Section 1962 of the RICO Act makes itnfawful for any person employed by or
associated with any enterprise engaged in, oathigities of which affect, interstate or foreign
commerce, to conduct or participate, directlyiradirectly, in the conducof such enterprise's

affairs through a pattern adicketeering activity or cakttion of unlawful debt.””Crest Const. I,



Inc. v. Doe 660 F.3d 346, 353 (8th Cir. 2011). Plaintiff must establish (1) conduct (2) of an
enterprise (3) through abarn (4) of racketeering activitp prove a violation of § 1962(c)d.;

see alsaNitro Distrib., Inc. v. Alticor, Inc.565 F.3d 417, 428 (8th Cir. 2009). A RICO claim
must be pleaded with particuifgr and requires Plaintiffs tplead the who, what, when, where
and how. Id.

An association-in-fact enterprise must hatdeast three structural features: a purpose,
relationships among those associated with the@nge, and longevity sufficient to permit these
associates to pursue the enterprise’s purptgesee als®listate Ins. Coy. Linea Latina De
Accidentes, In¢.781 F. Supp. 2d 837, 843 (D. Minn. 2011). Qrest Const. II, Inc.the &
Circuit upheld the district cotis dismissal of a RICO claininding Plaintiffs had failed to
allege an association between the defendddtdqciting a failure to allege a common purpose of
engaging in a course of conductilere, the Court finds the adjations in Plaintiffs’ Amended
Complaint are different. Plaintiffs have allelgen association betweé#re Defendants and other
entities regarding the “scheme” to providesatiunted rates through a silent PPO. Whether
Plaintiffs will in fact be able to meet the burdessociated with the elements of a RICO claim is
not before the Court at this ten The Court finds Plaintiffeave alleged enough to survive a
motion to dismiss.

Defendants also argue Plaintiffs have faileghliead sufficient facts to show a pattern of
racketeering activity. “To constitute racketagriactivity under RICO, the predicate acts must
be related....” and “a pattern is shown through éwaonore related actsf racketedang activity
that ‘amount to or pose a threaft continued crirmal activity.” Id. at 356 (internal citations

omitted). To satisfy the continuity elementaintiffs must “provide evidence of multiple



predicate acts occurrirayer a substantial periaaf time (closed-end continuity) or evidence that
the alleged predicate acts threaten torekiato the future (open-ended continuityd”

Here, Plaintiffs allege Defendants comndtteiolations through mail and wire fraud,
including the EOBSs, reimbursemennotices and correspondendgefendants argue Plaintiffs
allegations are “generic and conclusory” anddfee do not meet the elements of a pattern of
racketeering activity. However, the Court finB&intiffs have pled enough to survive the
motion to dismiss. Plaintiffs Amended Comptaidentifies the alleged wrongful conduct of
Defendants with regard to Plaintiffs clainisat Defendants intentionally, fraudulently and
through misrepresentations provided continllaigad improper discoustthrough a relationship
that was unknown to Plaintiffs, and further cealed the discounts froflaintiffs during the
time period set forth in the complaint. Again, wieat Plaintiffs will be able to meet the burden
associated with a RICO claim is unknown andQlo@rt makes no determiti@n on that issue.

4. Failureto plead with particularity

The Federal Rules of Civil Procedure requia party alleging fraud to state “with
particularity the circumstances condtiitg fraud.” Fed.R.Civ.P. 9(b). Thd'€ircuit has stated
a plaintiff must allege “such matters as the tiplace, and contents of false representations, as
well as the identity of the person making thesmapresentation and whats obtained or given
up thereby.” Drobnak v. Andersen Corpb61 F.3d 778, 783 (8thir. 2009); citingSchaller Tel.
Co. v. Golden Sky Sys., In298 F.3d 736, 746 (8th Cir. 2002). In other words, Plaintiff must
allege the “who, what, where, when, and how” of the alleged frald.

In order to make a submissible case afuffulent misrepresentation, Plaintiffs must
prove: (1) a representation; (2% italsity; (3) its materiality(4) the speaker's knowledge of its

falsity or ignorance of its truth; (5) the speakeantent that it should be acted on by the person



and in the manner reasonably contemplated;tt{6) hearer's ignorance of the falsity of the
representation; (7) the hearer's reliance on theeseptation being true; (8) the hearer's right to
rely thereon; and (9) thkearer's consequent ancdoximately caused injury.Hess v. Chase
Manhattan Bank, USA, N.A220 S.W.3d 758, 765 (Mo. 2007)

Defendants argue Plaintiffs have failed tentdfy the “how” of the alleged scheme to
defraud. Defendants state Pldfstdo not specify or identifythe nature of the Defendants’
relationship with the other unnamed entitiesjocRkhEOB misled Plaintiffs; and how the EOBs
are misleading. This Court disagrees. As sghfberein, Plaintiffs hee alleged the basis for
the claim of fraud (and RICO) &urvive a motion to dismiss.

5. Unjust Enrichment.

An unjust enrichment has occurred wherédbenefit was conferred upon a person in
circumstances in which the retention of the Wigéneithout paying its reasonable value, would
be unjust.Vaughan v. Aegis Commc'ns GrphLC, 49 F. Supp. 3d 613, 620-21 (W.D. Mo.
2014); citing,S & J, Inc. v. McLoud & Co. LLC 108 S.W.3d 765, 768 (Mo.App. 2003). A
claim for unjust enrichment has three elemelit3 a benefit confeed by a plaintiff on a
defendant; (2) the defendant's agapation of the fact of the beifite and (3) the acceptance and
retention of the benefit by the defendant under circumstances in which retention without
payment would be inequitabl&d., citing, Hertz Corp. v. RAKS Hospitality, 1ncl96 S.W.3d
536, 543 (Mo.App. 2006). Demonstrating unjust retentb the benefit is the most significant
element of unjust enrichment andalthe most difficult to establishd., Executive Bd. of Mo.
Baptist Convention v. Windeare Baptist Conference Ctr280 S.W.3d 678, 697 (Mo.App.
W.D. 2009). “Mere receipt of beritf is not enough, absent a shiogvthat it would be unjust for

the defendant to retain the benefitd.

10



Here, Defendants argue Plaffgidid not confer any benefit directly to Defendants.
Rather, they argue Plaintiffsllege Defendants improperly gawdescount to other insurance
companies for services rendered. Defendantedurrgue none of theaney went directly to
Defendants, Plaintiffs’ services went totipats and alleged impropediscounts went to
companies paying their bills.

On the other hand, Plaintiffs argue Defemda fraudulent conduct resulted in the
misappropriation of money owed to Plaintjfffalong with a portionof that money being
conferred upon Defendants in the form of “kickbacks.” In addition, Plaintiffs’ theory contends
that Plaintiffs provided medicalervices to patients and feadants applied improper discounts
to those services that resulted in financial benefit to Defendants and a determinant to Plaintiffs.
The Court finds Plaintiffs have pled enoughallege a claim for unjust enrichment.

6. Civil Conspiracy

Defendants argue if the Cowgtants Defendants’ motion &s the other causes of action
then the conspiracy claim must fail. Howevlre Court has denied the motion as set forth
herein. Further, Plaintiffs allege that Defentdaconspired to discount Plaintiffs’ claims with
entities such as Coventry and Cox HealtlanB| along with other network brokers and
downstream entities. The Court finds Plainthisve sufficiently plead a civil conspiracy claim
in the Amended Complaint.

7. Accounting and Disgor gement

Four elements must be pled to invoke the equitable principles necessary to seek an
accounting: 1) “the need for d»eery;” 2) “the complicated nate of the accounts;” 3) “the
existence of a fiduciary or trust relationshighd 4) “the inadequacy of legal remedies.”

Camden Cty. ex rel. Camden Cty. Comm'n v. Lake of Ozarks Council of Local Gover@B8&nts
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S.W.3d 850, 861 (Mo. Ct. App. 2009).

Here, Defendants argue Plaintiffs have fhile plead the elements of an accounting,
specifically the existence of adficiary relationship. Defendantsrther argue Plaintiffs have
failed to allege, and cannestablish, how monetary damagee inadequate or that Defendants
have wrongly taken money from Plaintiffs. Whilestunclear whether Plaintiffs will be able to
establish these elements, including whethegalleremedies are ageate pursuant to the
allegations, Plaintiffs have alleged a scheme/rere alleged kickbacks, and potential profits to
Defendants, were obtained at Plaintiffs’ “expense.” The Court further acknowledges that
Plaintiffs state in their opposition that “there no fiduciary relationship alleged between
Plaintiffs and Defendants.” However, discoverytbis issue will correlate with Plaintiffs’ other
claims, and the factual circumstances of tie&tionship not only beveen Plaintiffs and
Defendants, but also Defendants and thirdyppgyors, will become more clear. The Court
finds based on Plaintiffs’ ali@tions of monies taken by femdants pursuant to wrongfully
applied discounted rates and out of network ptgjean accounting could be required in order to
analyze Plaintiffs’ claims. The Court will visit whether this claim may proceed after the
discovery of evidence. Until further discovely conducted, the Court denies the pending
motion to dismiss this claim.

CONCLUSION

While the Court’s Order does not address the tsefithis case, it finds Plaintiffs have
pled enough to proceed on their claims. Therefore, the Cdtki ES Defendant’s Motion to

Dismiss.
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IT ISSO ORDERED.

Dated: November 18, 2016
/s/ Douglas Harpool
DOUGLAS HARPOOL
UNITED STATES DISTRICT JUDGE
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