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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

LLOYD REEVES,
Petitioner,

)

)

)

) Civ. No. 16-03078-CV-W-RK

) Crim. No. 13-03084-01-CR-S-RK
)
)
)
)
)

UNITED STATES OF AMERICA,

Respondent.

ORDER

Before the Court is Movant Lloyd Reeves'$i@vant”)’'s motion to vacate, set aside, or
correct his sentence as an armed career criminal under 28 U.S.C. § 2255, basieason v.
United States135 S. Ct. 2551 (2015).Johnsonheld that the Armed Career Criminal Act
(“ACCA”")'s residual clause is unconstitutionaThe Government opposes the motion, arguing
thatJohnsordoes not affect Movant’'s sentence anddreains an armed career criminal because
his ACCA predicate offensesvere serious drug offenses or violent felonies under the
enumerated offenses clause, not under the rdsolluase. The Government also argues that
Movant’s motion is not timely because Movasgeks relief based on statutory interpretation
principles set forth iMathis v. United Stated36 S. Ct. 2243 (2016)nd does not rely on the
new rule of law announced idohnson For the reasons stated below, Movant’s motion is
GRANTED, Movant's sentence MACATED , and a resentencing hearingdRDERED.

Background

On February 3, 2014, Movant pleaded guildpc. 23) pursuant ta plea agreement
(doc. 31) to Count One of the indictment, whattarged him with being f@lon in possession of
a firearm, in violation of 18 U.S.C. 88 922(g)@dnd 924(e)(1) (doc. 1). In his plea agreement,

! Movant's civil case was originally assigned tes@ict Judge Gary A. Fenner with Case No. 16-
03078-CV-W-GAF. On March 4, 2016, Movant’s itigase was reassigned and transferred to District
Judge Roseann Ketchmark and was assigned this new Case No.

2 Movant's criminal case was originally assignedistrict Judge Gary A. Fenner with Case No.
13-03084-01-CR-S-GAF. On June 28, 2016, Movantmioal case was reassigned and transferred to
District Judge Roseann Ketchmark and was assigned this new Case No.
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Movant acknowledged that “the minimum penaly Court may impose is fifteen (15) years
imprisonment[.]” (Doc. 31 at 3.)

A presentence investigati report (“PSR”) was preparaxh April 24, 2014. (Doc. 25.)
The PSR stated that Movant had “at least thre@ ponvictions for a violent felony or serious
drug offense” under the ACCA. Id; at 6.) It then listed fouof Movant's convictions in
Missouri: (1) a 1989 secortkgree burglary of an “inhabitabbktructure,” (2) a 1995 second-
degree burglary of a “residence,” (3) a 1998cond-degree burglary of an *“inhabitable
structure,” and (4) a 2005 avful use of a weapon.Id{ at 6, 7-10.) The PSR also stated that
Movant was “an armed career criminal and sulje@n enhanced sentence under the provisions
of 18 U.S.C. § 924(e).”Id. at 6.) Movant did not objéto the PSR. (Doc. 25 at 15.)

18 U.S.C. § 924(e) of the ACCA carriem minimum penalty of fifteen years’
imprisonment, which, as stated previously, Mavacknowledged he was subject to when he
pleaded guilty. (Doc. 31 at 3.) Accordiggbn September 29, 2014, Movant was sentenced to
fifteen years’ imprisonment, aralthree-year period of supervisedlease. (Doc. 28.) Movant
did not directly appeal kiconviction or sentence.

Movant then filed this motion to vacatet sside, or correct his sentence pursuant to 28
U.S.C. § 2255 on February 25, 2016, arguingt tthe Supreme Court’s decision Johnson
renders his sentence illegal. (Doc. 1.)

Standard of Review

A district court may vacate, set aside, or coreefederal sentence if “the sentence was in
excess of the maximum authorized by law.” 28.0. § 2255(a). Movant bears the burden to
show he is entitled to reliefDay v. United States#28 F.2d 1193, 1195 (8thir. 1970). In a
case involving an ACCA conviction such as this one, “the movant carries the burden of showing
that the Government did not prove by a prepoawes of the evidence that his conviction fell
under the ACCA.”Hardman v. United State449 F.Supp.3d 1144, 1148 (W.D. Mo. 201se
also Hardman v. United Statesl91 F.Supp.3d 989, 992-93 (W.D. Mo. 2016) (denying
Government’s motion for reconsideration the issue of thieurden of proof).



Discussion

1. Timeliness of Movant’s Motion

There is a one-year statute of limitatiorripe for a movant to file a § 2255 habeas
action. 28 U.S.C. § 2255(f). This one-year eriuns from the latesif the following four
possible events:

(1) the date on which the judgmaesftconviction becomes final,

(2) the date on which an applicable impednhmade by the government is removed;

(3) the date on which a new rule of law was handed down if deemed retroactively

applicable to cases on collateral review; or

(4) the date newly discovered applide facts were discovered.

Movant's conviction became final in Octobef 2014. Movant did not file the instant
motion until February of 2016 — nearly fiv@onths past the one-year limitation period.
Movant's motion is still timely, however, ithe case he relies on triggers 28 U.S.C.
§ 2255(f)(3)’s tolling provision. Johnsonwas decided on June 26, 2015. Movant filed this
instant motion on June 22, 201Blathiswas decided on June 23, 2016.

§ 2255(f)(3) is triggered if Movant reliesn a “new rule of law” that was made
retroactively applicable to cases on collaterale®vi Movant argues that his claims are based on
Johnson and sinceJohnsonannounced a new rule of law thegiplies retroactively to his 2014
sentence, his motion is timely under 28 U.S§2255(f)(3). The Government argues that
Movant’s claims are not based dohnson but are rather based on statutory interpretation
principles set forth in th#athisline of cases; therefore, Mavigs motion is untimely because
§ 2255(f)(3) is not triggered byathis

As discussed below, Movant’'s claims are basedamson. The deadline for filing a
motion based odohnsorwas June 26, 2016; Movant filed this motion on June 22, 2016, which
was four days before the deadlindis motion is therefore timely.

2. Application of Johnson and Mathis

Johnsoninvalidated the residual clause o€tACCA, which was the announcement of a
“new” rule that is retroactivelhapplicable on collateral reviewWelch v. United State436 S.
Ct. 1257 (2016).Mathis, on the other hand, did not announce a “new” rulnited States v.
Taylor, No. 16-6223, 2016 WL 7093905, at *#0th Cir. Dec. 6, 2016). It merely clarified when



a court can use the modified categorical apprdadtetermine whether a prior conviction falls
under the enumerated offenses clause of the AC®lathis 136 S. Ct. at 2257. Therefore,
Johnson— a “new rule” —triggers 8§ 2255(f)(3)’s timaess requirement, whil®athis — an
“old rule” — does not. Key to determiningghether Movant’s motion is timely, then, is
determining which caseJohnsoror Mathis— entitles him to relief.

At issue inJohnsonwas whether the residual ctau of the ACCA, 18 U.S.C. §
924(e)(2)(B)(ii), was unconstitathally vague. The ACCA qrires the enhanced statutory
range of punishment for anyone convicted of tiota 8§ 922(g) if the person has three previous
convictions that qualify as eithar“violent felony” or as a “seus drug offense.” 18 U.S.C. §
924(e)(1). A “violent felony” isdefined under the ACCA as a cernthat “has as an element the
use, attempted use, or threatened use of physica against the person ahother” (the “force
clause”); “is burglary, arson, axtortion, [or] involves use oéxplosives” (the “enumerated
clause”); or “otherwise involves nduct that presents a seriouseutial risk of physical injury
to another” (the “residual clause”)d. 8§ 924(e)(2)(B)(i), (ii). ThelJohnsonCourt held that a
sentence that was enhanced under the residmageclof the ACCA violates the Constitution’s
guarantee of due process becaiise unconstitutionally vagueJohnson 135 S. Ct. at 2563.
The United States Supreme Court thieeld that the rule articulated idohnsonapplies
retroactively to casesn collateral reviewWelch 136 S. Ct. at 1258.

In Mathis, the Supreme Court addressed the enatedroffenses clause of the ACCA.
Mathis, 136 S. Ct. at 2248-53. In determining wheth@rior conviction qudies as an ACCA
predicate conviction under the enumerated clauseCturt utilizes four sfps. In step one, the
focus is solely on comparing the underlying elemehthe criminal statute involved in the prior
conviction with the elementsnvolved in the enumerated offense. The elements of the
underlying criminal statute must categorically (or completely) match the elements of the generic
definition of the enumerated offense for a cotigit under that statute to always qualify as an
ACCA enumerated offense. This step one approach is called the “categorical approach.” If the
criminal statute contains all of the elementsdlsb includes additionalspects of how the crime
can be committed, it is “overly-broad,” and the anialylsen proceeds to st&wo. In step two, a
determination is then made as to whether the additional or over-inclusive aspects of the criminal
statute set forth alternate meansset forth alternate elements. tlie over-inclusive aspects are
determined to be alternate means, then theysisastops and the crimahstatute cannot ever



qualify as a predicate offense under the enumeratagse. If the oweinclusive aspects are
determined to be alternative elements, then ahalysis proceeds to stépree. Step three
involves the determination of whether the crimis@tute is divisible onot. An over-inclusive
criminal statute has a divisible structure when the statute defines multiple crimes by listing one
or more elements in the alternativeinited States v. LamiB47 F.3d 928, 931 (8th Cir. 2017).
If the criminal statute is divisible, then you pe®d to step four. In step four the “modified
categorical approach” is utilized allow a court to review ceftacase documents from the prior
state proceedings ttetermine if the eleents proven for the convictigrather than the facts that
led to the conviction) categorita match the elements of the mgric offense. If there is a
complete match, then under this “modifiedegprical approach” therior conviction would
gualify as a predicate offense under the enumerated clieghis 136 S. Ct. at 2248-53.

The underlying criminal convictions Mathisinvolved the lowa burglary statute. 136 S.
Ct. at 2250. Specifically, the Court held thia¢ elements of lowa’s burglary statute—which
apply to “any building, structure, [or] land, wat@r air vehicle’—are broader than those of
generic “burglary”—which requires unlawful entry into a “building or other structuie.” The
Court then found the additional &xps of the statute allowing forbaurglary of “land, water, or
air vehicle” were alternate “means” of committing the offense rather than alternate “elements” of
committing the offenseld. Therefore, the lowa burglary statutvas found to not be divisible,
and the prior convictions under the lowa burgldaw could not give rise to a sentence
enhancement under the ACCA. at 2256, 2257.

Although any relief Movant may bentitled to would involve both dohnsorandMathis
analysis, “[a]s this Court and otheourts have recognized, itlshnsonand not earlier Supreme
Court decisions such agathis that may offer persons such Msvant relief from his status as
an armed career criminal Redd v. United State2017 WL 633850, at *3 (E.D. Mo. Feb. 16,
2017) (citingTaylor v. United State2016 WL 6995872, at *3-5 (E.D. Mo. Nov. 30, 2016))
(other citations omittedsee alsdJnited States v. Ladwid 92 F.Supp.3d 1153, 1159-61 (E.D.
Wash. 2016). This is because withdahnson$ invalidation of the dual clause, Movant
would not have a claim undéfathis that he is not an armed careeiminal. It is clear after
Mathis that Movant's second-degrbarglaries of inhabitable rsictures may possibly no longer
automatically qualify as prediatACCA violent felonies undethe enumerated clause. But
these convictions would still hawgualified, at the time of Movant's sentencing, as predicate



felonies under the residual clausgee United States v. CantrédB0 F.3d 684, 695-96 (8th Cir.
2008) (holding that Missouri’'s send-degree burglary offense svaategorically a “crime of
violence” despite the statute’s broad defoniti of “inhabitable structre.”). “Only with
Johnson’sinvalidation of the reidual clause [can Movant] reasbly argue that he is no longer
eligible for the ACCA enhancementl’adwig 192 F.Supp.3d at 1160-64ee alsoraylor, 2016
WL 6995872, at *3.

BecauseJohnsonprovides Movant with an avenus relief that was not previously
available to him, his motion utilizes tl®hnsondecision and thereforelies on a “right [that]
has been newly recognized by thepreme Court and made retroactively applicable to cases on
collateral review[.]” 28 U.S.C. § 2255(f)(3).

3. Movant’'s status as an Armed Career Criminal

The Court now addresses theritgeof the instant motion. Movant’s conviction for being
a felon unlawfully in possession of a firearnowid normally carry a maximum sentence of ten
years’ imprisonment. 18 U.S.C. § 924(a)(2). The sentencing court determined, however, that
Movant had at least three preate convictions, which increaséids potential sentence from a
maximumof ten years’ imprisonment torainimumof fifteen years’ imprisonment. 18 U.S.C. §
924(e)(1). As such, if a retroactively pigable change irthe law — such agohnson-—
establishes that Movant may not have threeipagel convictions, then his fifteen-year sentence
could be illegal.

Movant had four potential ACCA predicatenvictions at his sentencing in 2014: two for
burgling an “inhabitable structely’ one for burgling a “residence,” and one for the unlawful use
of a weapon. Movant contentdlsat, after the announcement dhnsonin June of 2015, his
burglaries of an inhabitable structure no longemt under the residual clseiof the ACCA. He
additionally contends that nk#r conviction ever counted undidre enumerated clause of the
ACCA. If that is so, then Movant has onlydwotential ACCA predicatconvictions, and his
current sentence is illegal.

BecauseJohnsoninvalidated the residual clause, Movant's convictions for burgling an
inhabitable structure count as ACCA pade convictions only ifthey qualify under the

enumerated clause.Stated simply, if a crime’s “elements are the same as, or narrower than,

¥ Movant's burglaries do not appear to counder the “force” clause of the ACCA, and the
Government has not briefed nor advanced that argument.
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those of the generic offensef faurglary,]” then that conviabn may count under the enumerated
clause; if the elements are broadken that conviction may noMathis, 136 S. Ct. at 2249.

The Eighth Circuit recently held that Misgds second-degree buggly statute, Mo. Rev.
Stat. § 569.170(1), enumerates l@ast two alternative elements: burglary ‘of a building’ and
burglary of ‘an inhabitable structure,” sepa in the text by the disjunctive ‘or.””United
States v. Syke844 F.3d 712, 715 (8th Cir. 2016) (citiMathis 136 S.Ct. at 2256). Therefore,
§ 569.170(1) is divisible, and cousgkould apply the modified caferical approach to determine
whether a conviction pursuant to 8 569.170(1)amas the generic desation of burglary
Under the modified categoricapproach, “a sentencing coudoks to a limited class of
documents (for example, the indictment, jurgtinctions, or plea agreement and colloquy) to
determine what crime, with what elents, a defendant was convicted olMathis, 136 S. Ct. at
2249 (citingTaylor v. United State€195 U.S. 575, 602 (1990)).

Here, the only issue is the locational eleméfithe generic offenspof burglary] requires
unlawful entry into a ‘building or other structure.Mathis 136 S. Ct. at 2250 (citingaylor,
495 U.S. at 598). Movant’s burglary convictionatthare currently at issue were for burgling an
“inhabitable structure” in MissouriThat locational element, &tst glance, seems to match the
generic offense. Under Missouri law, howewen, “inhabitable structure . . . includes a ship,
trailer, sleeping car, airplane, other vehicle or structure . .” Mo. Rev. Stat§ 569.010(2). A
conviction for burgling an “inhabitable strucéyi then, seems to cover a broader swath of

conduct than that of the generic offens&s such, on the record before the CéuMpvant's

* The Court is not convinced that an indictheising “inhabitable structure” as the locational
element isper sebroader than the generic offense aftathis But see Bes$55 Fed. App’x. at 519.
Mathisannounced three purposes for its “elements vs. siehstinction: 1) the text of the ACCA favors
that approach; 2) the potential conflict wittpprendi v. New Jersep30 U.S. 466 (2000); and 3) the
defendant may not have a reason to contest a “norestamfact” in the record of prior conviction.
Mathis 136 S. Ct. 2243, 2252-53. But there are sibmativhere none of those concerns are present.

First, the modified categorical approach under ACCA has always allowed the court to look at
somefacts, especially in the context of guilty pleaShepard v. United State§44 U.S. 13, 26 (2005)
(“We hold that enquiry under the AZA to determine whether a plea of guilty to burglary defined by a
nongeneric statute necessarily admitted elementseofyéimeric offense is limited to the terms of the
charging document, the terms of a plea agreement or transcript of colloquy between judge and defendant
in which the factual basis for the plea was confirrbgdhe defendant, or to some comparable judicial
record of this information.”)

Second, defendants that plead guilty and consejudioial fact-finding, as Movant did, waive
their Apprendirights. Blakely v. Washingtqrb42 U.S. 296, 310 (2004) (“[N]othing prevents a defendant
from waiving hisApprendirights.”) And where a defendant concedes in his factual basis that he should
be sentenced under Section 924(e), as Movant did, (ddm.15 at 3), there is not a concern that “there
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convictions for burgling an “inhatable structure” do naodippear to count dwviolent felonies”
under the enumerated ctauof the ACCA.

Because both of Movant’s burglary convictianfs“inhabitable structures” cannot count
under the residual clause, and —tbe current record before ti@ourt — do not appear to count
under the enumerated clausepdh convictions may possibly nobunt as ACCA predicate
convictions. As such, the recbindicates that Movant hasnly two predicate convictions:
burgling a residence and unlawfude of a weapon. Consequentlye Court is nbcertain that
Movant has at least three ACCpredicate convictions thatoant as “violent felonies” or
“serious drug offenses” under the ACCA, and he may be serving a sentence that is not permitted
by the laws of the United StatesMovant is therefore entitletb a resentencing hearing to
determine whether he haseBrACCA predicate convictions.

Accordingly,

IT IS HEREBY ORDERED that movant Lloyd Reeve®lotion to Vacate, Set Aside,
or Correct Sentence (doc. 1) GRANTED.

IT IS FURTHER ORDERED that the judgment and commitmentUmited States v.
Lloyd ReevesLCase No. 13-03084-01-CR-S-RKMACATED .

IT IS FURTHER ORDERED that the United States Probation Office shall prepare an
updated presentence investigatioppa® on Mr. Reeves. Movant iISRANTED a new
sentencing hearing. Until the sentencing heariig, Reeves’ detention order remains in full
force and effect.

IT IS FURTHER ORDERED that the Clerk of the Court shall provide a copy of this
Memorandum and Order to the Usrdt States Probation Office.

s/ Roseann A. Ketchmark
ROSEANNA. KETCHMARK, JUDGE
UNITEDSTATESDISTRICT COURT

DATED: April 27, 2017

may be [ ] doubt as to the judgment which shouldjiven, if the defendant [pleads guilty.Alleyne v.
United States133 S. Ct. 2151, 2160 (2013). Stated anotragyr, the defendant knew and agreed that he
was subject to the statutory-mandated fifteearyminimum sentence prior to pleading guilty.

Third, there are certain situations where a defendant would have a pressing reason to contest the
way in which he committed the crime. Therefae resentencing, the Court asks the Government to
produce allSheparddocuments from the predicate convictionstee Court can determine, consistent
with its understanding of the spirit dflathis, whether Movant’'s burglary convictions may count as
ACCA predicate convictions.



