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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

BENJAMIN MATTHEWS, )
Plaintiff, ))
V. ; Case No. 16-03211-CV-S-RK
BNSF RAILWAY COMPANY, ))
Defendant. ))
ORDER

Before the Court is Defendant’s Motionr fReconsideration of Motion to Dismiss for
Lack of Jurisdiction or for Improper Venue, olté&native Request to Stay the Proceedings (doc.
33) (the “motion for reconsideration”). Defemdaeeks reconsideration of the Order (doc. 15)
denying its Motion to Dismiss (doc. 9) (the “motitsndismiss”) for lack opersonal jurisdiction.
Alternatively, Defendant seeks a stay of praliegs, pending certain rulings by the United
States Supreme Court. Upon revig¢iie motion for reconsideration will B&8RANTED and this
action will beTRANSFERRED to the United States Districto@rt for the District of Nebraska.

l. Background

Defendant removed this matter to federalrtédrom the Circuit Court of Greene County,
Missouri, on June 3, 2016. (Doc. 1.) Plaintifethfiled an Amended Complaint (doc. 7) (the
“‘complaint”) as a matter of right, claiming violations of the Americans with Disabilities Act
(“ADA") and the Missouri Hman Rights Act (“MHRA?").

According to the complaint, Defendant, al&eare corporation, maintains a registered
agent in the state of Missouri, aisdengaged in business in Missou¢Doc. 7 at 2.) Plaintiff is
a resident of Missouri who applied for a positiaf conductor with Defendant from his home in
Missouri. He was hired as adwductor trainee” in McCook, Nebiks Plaintiff alleges that he
understood the position of conductor was to beitnavide” by virtue of the agreement with the
union. Plaintiff further alleges that he intended to use the seniority he accumulated during his
training to work in Missouri. Before Plaintiff began his guoyment, he claims that he
underwent testing at his homeNhssouri and at a healthcare prder in Missouri. Also, during

the time Plaintiff worked in Nebraska, Defentlavithheld Missouri eployment taxes from
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Plaintiff's pay. Ultimately, Plaintiff was terminated from the position and was sent a certified
letter to his address in Missoumiorming him of the termination.

In response to the complaint, Defendantved to dismiss the action under Rule 12(b)(2)
of the Federal Rules of Civil Procedure fockaof personal jurisdiction. On September 30,
2016, the Court denied the motion to dismiss, ingldhat Defendant hacbnsented to personal
jurisdiction! Defendant now seeks reconsiderationttoé decision in tiht of the Missouri
Supreme Court’s recent ruling Btate ex rel. Norfél S. Ry. Co. v. Dolar512 S.W.3d 41 (Mo.
2017 en banc).

. The Prior Order Denying the Motion to Dismiss for Lack of Personal

Jurisdiction

In his opposition to the motion to dismiss, Rtdf raised two arguments in support of
personal jurisdiction. First, he asserted thadebgant consented to personal jurisdiction because
it maintains a registered agenthhssouri. (Doc. 13 at 6-10.55econd, he argued that, even if
Defendant has not consented, the Court hesopal jurisdiction over Defendant under Missouri
law. (d. at 10-18.)

The Court agreed with Plaintiff's first argumemnd denied the motion to dismiss for lack
of personal jurisdiction, finding that “Defendantresyistered to do business in Missouri and has
a registered agent for service of process.” (Odcat 5.) Thus, “in concert with established
Eighth Circuit and Supreme Court precedent,” @wurt held that Defendant had consented to
personal jurisdiction. 1d. at 5-6.) Because this resolvidek issue of personal jurisdiction, the
Court did not address whether it could exerapecific or general personal jurisdiction over
Defendant absent consent.

Since then, the Missouri Supreme Court has tiedt “[t]he plainlanguage of Missouri’s
registration statutes does notntien consent to personal juristion for unrelated claims, nor
does it purport to provide andapendent basis for jurisdictiaver foreign corporations that
register in Missouri.”Dolan, 512 S.W.3d at 51. Furthermore,

the registration statute does not provigle independent basis for broadening
Missouri’'s personal jurisdiatn to include suits unrelated to the corporation’s
forum activities when the usual bases for general jurisdiction are not present. To

! Defendant also moved to dismiss for improperuesunder Fed. R. Civ. P. 12(b)(3). However,
the Court found that Defendant did not meet its bufeestablishing improper venue. (Doc. 15at7.) In
addition, upon consideration of convenience and thegsit®iof justice, the Court declined to transfer the
action pursuant to 28 U.S.C. § 1404(a). (Doc. 18.)
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the extent the holdings or dicta in pricases suggest otherwise, they go beyond

the language of the relevant statuaes should no longer be followed.
Id. at 52.

Consequently, because the Missouri Sugre@ourt has clarifié that Missouri law
“provides only that registration onsent to service of process,” it follows that the original basis
for the exercise of personal juristian over Defendant is no longer valith. Plaintiff does not
oppose this point. As a resultetprior order denying the motion tlismiss will be set aside as
to the issue of personal jurisdiction, and theu@ will reconsider said motion in light of
Plaintiff's second argument, that even if Defendant did not conenCourt still has personal
jurisdiction over itunder Missouri law.

[11.  TheMotion to Dismissunder Rule 12(b)(2) for Lack of Personal Jurisdiction

Defendant contends the Court lacks personal jurisdictiom ve Pursuant to Rule
12(b)(2), an action may be dismissed if theraistcourt lacks personal jurisdiction over the
defendant. “To allege personatigdiction, a plaintiff mst state sufficientdcts in the complaint
to support a reasonable inferencattthe defendant can be sulbgetto jurisdition within the
state.” Dairy Farmers of Am., Inc. \Bassett & Walker Int'l, In¢.702 F.3d 472, 474-75 (8th Cir.
2012) (citations, quotations marks and alterawwonitted). “If the defendant controverts or
denies jurisdiction, the plaintiff bears theurden of proving facts supporting personal
jurisdiction.” Id. The showing of jurisdiction “must be tested, not by tleagings alone, but by
the affidavits and exhibits presented with the motions and in opposition thdcetdiriternal
guotation marks omitted).

By way of overview, the Court notes that absent waiver or consent, “[p]ersonal
jurisdiction can be spét or general.” Fastpath, Inc. v. Arbela Techs. Cqrp60 F.3d 816, 820
(8th Cir. 2014) (citation omitted). “Specificrjadiction refers to jurisdiction over causes of
action arising from or related to a defendaratgions within the forum state, while general
jurisdiction refers to th power of a state to mdlicate any cause of action involving a particular
defendant, regardless of where the cause of action ardasystems, Inc. v. EBM-Papst St.
Georgen GmbH & Co., K&®46 F.3d 589, 593 (8th Cir. 2011).

a. Specific Jurisdiction

According to Defendant, all of the alleged coadrelevant to Plaintiff's claims occurred

in Nebraska where Plaintiff was working as@nductor trainee. Plaintiff focuses mainly on



specific jurisdiction in his response, arguing ttia Court has sufficient reasons to exercise
specific personal jurisdiction over DefendanSpecific jurisdiction “requires a relationship
between the forum, the cause of action, and the defehd&fyters v. Casino Queen, In&G89
F.3d 904, 912 (8th Cir. 2012) (citation omittedyhis occurs “when the defendant purposely
directs its activities in the forum state and thigation results from injuries relating to the
defendant’s activities in the forum statdd. at 912-13. The relationship between a defendant’s
contacts and the cause of action is not restritdesl proximate causeastdard but should take
into account the “totalityof the circumstances.”ld. The exercise of specific jurisdiction is
appropriate only if authorized by the forunatsts long-arm statute and permitted by the Due
Process Clause of the Fourteenth Amendm@&mnyant v. Smith Interior Design Grp., In810
S.W.3d 227, 231 (Mo. 2010).
1. Minimum Contacts

Due process requires that the defendant swdBcient “minimum contacts with [the
forum state] such that the maintenance of thednes not offend traditional notions of fair play
and substantial justice.Int’l Shoe Co. v. Wash326 U.S. 310, 316 (1945) (internal quotation
marks and citation omitted). Generally, “those who live or operate primarily outside a State have
a due process right not to be subgelcto judgment in its courtsJ. Mcintyre Mach., Ltd. v.
Nicastro,564 U.S. 873, 881 (2011) (pliitg opinion). However sufficient minimum contacts
exist when “the defendant'somduct and connection with therémon are such that he should
reasonably anticipate being haled into court thedrld-Wide Volkswagen Corp. v. Woodson
444 U.S. 286, 297 (1980). In evaluating “reasomantticipation” the court must determine
whether there is “some act by which the defengamposefully avails itself of the privilege of
conducting activities within the fam state, thus invoking the tefits and protections of its
laws.” Burger King Corp. v. Rudzewic471 U.S. 462, 475 (1985).

Plaintiff argues two independerdgasons for specific jurisdictionFirst, he sites that he
“took online tests for the position” from his e in Missouri and also “underwent physical
testing for the position” in Missouri. (Doc. 13-1 at 2.) Second, he agbattDefendant sent a
termination letter to his home in Missoutid. Thus, Plaintiff argues that Defendant can hardly
claim surprise at being haled into court inskburi for its actions in terminating Plaintiff.

As for Plaintiff's first reason, the recordditates that Defendawtid not direct where
Plaintiff was to undergo the testirg issue. Rather, Plaintifhose to undergo aptitude testing



from his home computer in Missouri, and tmdergo a medical review near his home in
Missouri, both at his option. (Doc. 10-4 at 2.)rtharmore, testing and aluation of Plaintiff as
part of his necessaryaining took place in Nwaska, not Missouri.ld. Thus, based on
Plaintiff's reasoning, if, while onacation, he had completed thditle testing on his laptop at
an airport in Arizona, then had medical testimgnel in Hawaii, then both of those states could
exercise personal jurisdiction over Defendant.wkleer, the “purposeful availment” requirement
ensures that a defendant will not be haled intaiadiction solely as the result of “the unilateral
activity of another party.Burger King 471 U.S. at 475. Additionally, because Plaintiff chose
where the testing was to occur, Defendant’soasticreated a relationship with Plaintiff only, not
with the state of MissouriSeeWalden v. Fiore134 S.Ct. 1115, 1121-22 (2014) (due process
requires the defendant’s suit-related conduct rotesite a substantial connection with the forum
state arising out of contacts that the defendamaates with the forum state itself, not with
persons who reside there). Addimgly, as for this basis, Pidiff has failed to show that
Defendant “engage[d] in any activities in [Missouri] tlaveal an intento invoke or benefit
from the protection of its laws.J. Mcintyre 564 U.S. at 887 (plurality opinion).

Second, Plaintiff asserts that the terminafietter was mailed to his home in Missouri.
According to Plaintiff, his claim against Defemdd'arises directly from the termination and
failure to accommodate.” (Doc. 13 at 18However, Plaintiff does not dispute that the
disapproval letter terminating him from emplogm was hand-delivered to him in Nebraska
before it was mailed to his address in MissouriodDL0-4 at 3.) Thus, @&ppears that the act of
termination on which the complaint is based occurred not in Missouri, but in Nebraska.
Furthermore, the “use of intéase facilities, suchas telephones or mails a secondary or
ancillary factor and cannot alone provide thmimum contacts required by due procesBéll
Paper Box, Inc. v. Trans W. Polymers, Irs3,F.3d 920, 923 (8th Cir. 199%ee also Digi-Tel
Holdings, Inc. v. Protedelecommunications, LtdB9 F.3d 519, 523 (8th Cir. 1996) (“Although
letters and faxes may be used to supportetkercise of personal jurisdiction, they do not
themselves establish jurisdiction”). As a result, the Court finds that the mailing of the
termination letter to Missourgubsequent to the had-delivery of the same letter in Nebraska,

shows neither purposeful availment, asubstantial conngon with Missouri.



Based on the foregoing, Plaintiff has not shaWat Defendant had sufficient minimum
contacts with Missouri to satisfy due proce€onsequently, upon reconsideration of the motion
to dismiss, the Court concludes it lagggecific personal jurisdiction over Defendant.

b. General Jurisdiction

Plaintiff also briefly argue that the Court has genkpjarisdiction over Defendant,
claiming that Defendant’s “relationship with ts&ate [of Missouri] is otherwise extensive and
continuous.” (Doc. 13 at 18.) In the comptaimowever, the only algation regarding general
jurisdiction is that Defendant “is engaged in business in the State of Miss(oc. 7 at 1.) In
his response to the motion to dismiss, Plaintiisathat he “is aware of [Defendant] maintaining
an office in Greene County, Missouri.” (Doc. 13 at 19.)

General jurisdiction refers to the exercisgefsonal jurisdiction fi a suit not arising out
of or related to the defendant’s contacts with the foruktelicopteros Nacionales de Colombia,
S.A. v. Hall,466 U.S. 408, 415 n.9 (1984)wo recent Supreme Court cases have refined the
standard for whether a court has gahgurisdiction over a corporationSeeDaimler AG v.
Bauman 134 S.Ct. 746, 754 (2014Goodyear Dunlop Tires Operations, S.A. v. Brow64
U.S. 915, 919 (2011). Ordinarjla court may “exercise general jurisdiction over a corporation
only when the corporation’s place of incorpavatior its principal place of business is in the
forum state.” Dolan, 512 S.W.3d at 4&citing Goodyear564 U.S. at 919Paimler, 134 S.Ct. at
754). In “exceptional cases,” general jurisdictioay exist in another s&if the corporation’s
activities in that other state are “so substantialarsilich a nature as tender the corporation at
home in that Stateld. (citing Daimler, 134 S.Ct. at 761 n.19). Missouri courts “rarely exercise
general jurisdiction over non-resident defendantSlban-Roberts v. Morse Chevrolet, |né4
S.W.3d 402, 410 (Mo. App. 2001).

In this matter, Plaintiff agrees Defendastincorporated in Delaware, and does not
contest that Defendant’s principal place of busingess Fort Worth, Texas. (Docs. 7 at 1, 10-1
at 1.) Furthermore, the complaint offers omhe conclusory assesti that Defendant does
business in Missouri. Plaintiff’'s response ttee motion to dismiss makes the additional
allegation that Defendant has an office in the st&®@nding alone, this allegation fails to show
that Defendant’s contacts withlissouri are “so substantial” as to render it “at home” in

Missouri. Based on the high thresthabf business activity required und&oodyearand



Daimler, Plaintiff has failed to show that theo@t may exercise general jurisdiction over
Defendant.

C. Jurisdictional Discovery

In an abundance of caution, Plaintiff alsi&saso conduct discovery on the issue of the
nature and extent of Defendantentacts with the state of MissaurPlaintiff states that he
believes “these contacts will be shown to foemerous and systen@dt and that Defendant
maintains an office in Greene County, Missoufdoc. 13 at 19.) However, “when a plaintiff
offers only speculation or conclusory assertiab®ut contacts with a forum state, a court is
within its discretion in denwyig jurisdictional discovery.”Dever v. Hentzen Coatings, In830
F.3d 1070, 1074 n.1 (8th Cir. 2004) (citation omitted) reli@laintiff's belief as to the nature of
Defendant’s contacts with Missoucoupled only with the vaguessertion that Defendant has an
office in the state, appears to be based @twdption and conclusions. Accordingly, without
more, Plaintiff's request to conductigdictional discovery will be denied.

d. Transfer under 28 U.S.C. § 1631

Plaintiff contends that in the event the Caletermines that it lacks personal jurisdiction
over Defendant upon reconsideration, this matteukl be transferred pursuant to 28 U.S.C. §
1631. Defendant agrees that, as an alternatikstuissal, the Court maransfer the case to
federal court in Nebraska or Texas. Un@8 U.S.C. 8 1631, upon a finding of a want of
jurisdiction, “if it is in the interest of justice,” a court shall transfer the action to another court
where the action could have been brought. Hiwe,Court finds that the interest of justice
requires transfer of the case to fedeirt in Nebraska for further proceedings.

For the reasons set forth above, ©®RDERED that:

1. Defendant’s Motion for Remsideration (doc. 33) GRANTED; and

2. Because the Court lacks personal juggdn over Defendant, this action is
TRANSFERRED to the United States District Court for the District of Nebraska
pursuant to 28 U.S.C. § 1631.

IT1SSO ORDERED.
$ Roseann A. Ketchmark
ROSEANNA. KETCHMARK, JUDGE
UNITEDSTATESDISTRICT COURT

DATED: May 23, 2017



