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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
BILLINGS DIVISION
FLAGSTONE DEVELOPMENT LLC,
an Arizona limited liability company,
No. CV 08-100-BLG-SEH
Plaintiff,
vs.

ORDER

ROCKY MOUNTAIN
TIMBERLANDS, LLC, a Montana
corporation
Defendant.
This case was remanded to this Court from the Ninth Circuit following
appeal to address and resolve a single question: whether the Buy-Sell Agreement 1
(the "Agreement") between Flagstone Development LLC and Rocky Mountain
Timberlands, Inc. had been abandoned. On February 10, 2016, a jury verdict
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finding the Agreement had not been abandoned was entered. 2
After the abandonment question was resolved, a hearing on issues
remaining to be tried was held on April 20, 2016. At that hearing the Court ruled
as a matter of law, for reasons stated, that claims previously asserted for:
Negligent Misrepresentation; 3 Negligence; 4 Libel and Slander; 5 Tortious
Interference; 6 Conspiracy;7 Bad Faith Breach ofContract; 8 and Violation of the
Right to Privacy; 9 were dismissed and out of the case. 10 One individual Plaintiff
and two individual Defendants were separately dismissed on August 31, 2016, 11
leaving only Flagstone Development LLC as Plaintiff and Rocky Mountain
Timberlands, LLC as Defendant. The only unresolved issues remaining for trial
were: (1) whether Defendant had committed a material breach of the contract; and
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(2) determination of any damages to Plaintiff resulting from such a breach.
Whether trial of liability for breach of contract should be bifurcated from
resolution of potential damages arising from breach was separately presented and
addressed as an issue for resolution in the Court's discretion.12 Defendant sought
such bifurcation. 13 Plaintiff opposed the request. 14
The bifurcation request was granted; 15 in part because multiple claims had
been removed from the case and dismissed by order of Court, 16 and in part because
the significant liability issue remaining for decision by jury trial turned on the
question of whether Defendant had committed a material breach of the contract.
Moreover, a substantial number of questions framed in a material breach of
contract special verdict form proposed by the parties related to claims that at one
point had been pleaded by Plaintiff but had later been removed from the case. 17
A jury trial limited to the breach of contract issue was commenced on April
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24, 2017. At that trial the jury determined by general verdict that the Defendant
had materially breached the Agreement. 18
Defendant has now moved for a new trial of the breach of contract issue
claiming error from submission of the material breach issue for decision by the
jury by general verdict. 19 The motion is opposed.
In determining remedies for breach of contract, Montana law distinguishes
between "material" and "incidental" breaches. 20 The non-breaching party is
entitled to terminate the contract for a "material" breach. 21 An "incidental" breach
only entitles the non-breaching party to sue for damages. 22
The jury instruction given at the April 24, 201 7, trial defined material
breach as:
A material breach is a breach which touches the
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fundamental purpose of the contract and defeats the
object of the parties in making the contract. Plaintiff has
the burden of proving that any breach of the contract was
a material breach. Defendant denies that it committed a
material breach. 23
The instruction was given without objection from either party. 24
Arguments advanced by Defendant in support of the new trial motion are
substantially related to matters of potential evidence and testimony not yet
presented and which may be expected to be offered, or opposed, by the parties in
support of or in opposition to breach of contract damages claimed by Plaintiff or
opposed by Defendant. Moreover, the Court has not yet addressed or resolved the
numerous factual and evidentiary issues which are likely to arise in the damage
phase of trial, including but not limited to: (1) the scope of damages for which
Plaintiff may seek recovery; (2) whether damages for which recovery is sought are
supported by admissible evidence; and (3) whether the claimed damages are, with
certainty, caused by the breach and are not speculative. 25
In addition, the Court has yet to address or determine the extent to which
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damage claim evidence may, under Daubert principles, be presented, supported, or
opposed by opinion testimony. 26 Many of the yet undecided damage issues were
neither capable of nor appropriate for resolution by use of a special verdict form at
the liability phase of trial in the form proposed.
The damage phase of proceedings and trial remains and is yet to be
conducted. Issues related to damage theories and evidence, and the assertion of
both parties' claims and defenses, can and will be addressed in the next phase of
the trial process. A new trial on the breach of contract issue is neither necessary
nor appropriate.
ORDERED:
The Motion for New Trial 27 is DENIED.
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DATED this ').]-clay of June, 2017.

~D£~~
United States District Judge
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