Wittman et al v. CB1, Inc. Doc. 74

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
BILLINGS DIVISION

WILLIAM WITTMAN and AMBER CV-15-105-BLG-BMM

BELLAMY, for themselves and all
others similarly situated,

Plaintiffs, FINAL APPROVAL ORDER

VS.

CB1, INC.,

Defendant.

WHEREAS, on December 20, 2016, th@@t entered an Amended
Preliminary Approval Order preliminarilgpproving the proposed Settlement
pursuant to the terms of the Parti8gttlement Agreement and directing that
notice be given to the Settlement Class (Doc. 70);

WHEREAS, pursuant to the notice requiremeset forth in the Settlement
Agreement and in the Preliminary Agpal Order, the Sdement Class was
notified of the terms of the proposedtisment, of the right of members of the
Settlement Class to opt-out, and of the right of members of the Settlement Class to
be heard at a Final AppralvHearing to determinénter alia: (1) whether the
terms and conditions diie Settlement Agreemeate fair, reasonable and

adequate for the release of the claosostemplated by the Settlement Agreement;
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and (2) whether judgment should dérgtered dismissing this action entitled
Wittman v. CBI, Inc., United States District Coumistrict of Montana, Billings
Division, Case No. 1:15-cv-00105-BMNMhi “Action”) with prejudice;

WHEREAS, a Final Approval Hearing was hetch May 24, 2017. Prior to
the Final Approval Hearing, Plaintiffs gplied the Court with evidence that the
Class Administrator complied with thegwisions of the Settlement Agreement and
Preliminary Approval Order relating to tiwe. Class Members were therefore
notified of their right to appear at thenl Approval Hearing in support of, or in
opposition to, the proposed Settlement, tharavof Attorney’s Fees and Costs to
Class Counsel, and the payrmehthe Incentive Award.

NOW, THEREFORE, the Court, having heattie presentation of Class
Counsel and counsel for Defendant CB1, (W€B1”), having reviewed all of the
submissions presented with respedhi® proposed Settlement, having determined
that the Settlement is fair, adequat&l reasonable, having considered the
Attorney’s Fees and Cost applicationdeay Class Counsel and the application
for an Incentive Award to the SettlenteClass Representative, and having
reviewed the materials in suppdtnereof, and good cause appearing:

THIS COURT FINDS ANDORDERS AS FOLLOWS:
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1. The capitalized terms used imstkinal Approval Order and Judgment
shall have the same meaning as defimethe Settlemerigreement except as
may otherwise be ordered.

2. The Court has jurisdiction over the subject matter of this Action and
over all claims raised therein and alkf®ss thereto, including the Settlement
Class.

3. The Court hereby approves theéteenent, including the plans for
implementation and distribution of tisettlement relief, and finds that the
Settlement is, in all respects, fair, reassaand adequate to the Class Members,
within the authority of the partiesid the result of extensive arm’s-length
negotiations. The Partiesaheffectuate the SettlemeAgreement in accordance
with its terms. The Settlement Agreerhand every term and provision thereof
shall be deemed incorporated herein a&xglicitly set forth ad shall have the full
force of an Order of this Court.

4, There are no objections ande opt outs to the Settlement.

5. The Settlement Class, whichilvioe bound by this Final Approval
Order and Judgment, shall include allmieers of the Settlement Class who did
not submit timely and valid requeststie excluded from the Settlement Class.

6. For purposes of the Settlement and this Fiqgdraval Order and

Judgment, the Court hereby certifine following Settlement Class:
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All persons who, during the period October 22, 2013, to the
date of preliminary approval, paid a surcharge for credit or
debit card use in making a payment to CB1.

The Court has been informed that thare approximately 11,709 members of the
Settlement Class.

7. The Court finds that the planrfiotice, set forth in the Settlement
Agreement and effectuated puant to the Preliminary Approval Order, was the
best notice practicable under the circumstances; provided due and sufficient notice
to the Settlement Class of the pendeatthe Action, certification of the
Settlement Class for settlement purposdy, the existence and terms of the
Settlement Agreement, and the FiAalproval Hearing; and satisfied the
requirements of the Federal RulesGiVil Procedure, the United States
Constitution, and other applicable law.

8. The Settlement Agreement is, in all respects, fair, reasonable and
adequate, and is in thedbenterests of the SettlemeClass. The Settlement
Agreement is therefore approved.

9. All persons who have not madeithobjections to the Settlement in
the manner provided in the Settlement Aggnent are deemed to have waived any
objections by appeal, collaté@ttack, or otherwise.

10.  Within the time period set forth the Settlement Agreement, the cash

distributions provided for in the Settlemekgreement shall be paid to the various
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Settlement Class members pursuant tdehms and conditions of the Settlement
Agreement.

11. Upon the Effective Date, membeaf the Settlement Class who did
not validly and timely opt-out shall, lmyperation of this FirldApproval Order and
Judgment, have fully, finally, and foraweleased, relinquished, and discharged
CB1 and the Released Partigsm all claims that were arould have been asserted
in the Action, as specified ithe Settlement Agreement.

12. All members of the SettlementaSt who did not validly and timely
opt-out are hereby permanently barred anjoined from filing, commencing,
prosecuting, maintaining, intervening participating in, conduag or continuing,
either directly or in any other capagigny action or proceeding in any court,
agency, arbitration, tribunaby jurisdiction, assertingny claims released pursuant
to the Settlement Agreement, or seekinguasard of fees and costs of any kind or
nature whatsoever and pursuant to any authority or theory whatsoever, relating to
or arising from the Action and/or as a riési, or in addition to, those provided by
the Settlement Agreement.

13. The terms of the Settlement Agneent and this Final Approval Order
and Judgment shall have maxim res judicata, collatdrastoppel, and all other
preclusive effect in any and all claimg felief, causes of action, suits, petitions,

demands in law or equity, or any allegatiafdiability, damages, debts, contracts,
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agreements, obligations, promises, attoiméges, costs, interest or expenses
which were or could have br asserted in the Action are in any way related to

the receipt of a letter regarding the pahof a surcharge on a debt or credit card
payment, or CB1 's receipf a surcharge on a debit or credit card payment, as set
forth in the Settlement Agreement.

14. The Class Administrator shall paid its incurred expenses from the
settlement fund.

15. Class Counsel requested an avedingtasonable Attorney’s Fees and
Costs in the amount of $215,262.19.eT®ourt hereby grants Class Counsel an
award of reasonable Attorney’s Fees @udts in the amount of $215,262.19.

16. Class Counsel applied for acémtive Award for Plaintiffs in the
amount of $5,000.00 each. The CourtHartgrants Class Counsel’s application
for an Incentive Award for Plaintiff;n the amount of $5,000.00 each. These
amounts are to be paid out of thdtleenent Fund, in accordance with the
Settlement Agreement.

17. The above-captioned Action is Heyelismissed in its entirety with
prejudice. Except as otherwise prei in this Final Approval Order and
Judgment, the parties shall bear theinaests and attorney’s fees. Without

affecting the finality of the Judgmehereby entered, the Court reserves
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jurisdiction over the implementation tife Settlement, including enforcement and
administration of the Settlement Agreement.

18. The Court hereby approves thstdbution of the remaining value
from the Settlement Fund Eamily Service, Inc.

DATED this 24th day of May, 2017.

Brian Morris
United States District Court Judge
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