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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
BILLINGS DIVISION

NORTHERN ARAPAHO TRIBE, for

itself and aparens patriea CV-16-11-BLG-BMM

CV-16-60-BLG-BMM
(consolidated)

Plaintiff,
V.

ORDER on Plaintiff's Motion for
DARRYL LaCOUNTE, LOUISE Partial Summary Judgment and
REYES, NORMA GOURNEAU, RAY Defendants’ Cross Motion for
NATION, MICHAEL BLACK, and Summary Judgment

other unknown individuals in their
individual and official capacities.

Procedural Background

The Courtconducteda hearing on Plaintiff NAT’s Motion for Partial
Summary Judgment (Doc. 130) and Federal Defendants’ Cross Motion for
Summary Judgment (Doc. 13&) March 20, 2017NAT seeks partial summary
judgment on its claimthatthe Federal Defendants wrongfully declined NAT’
638 contract proposé#&br judicial services and NAT’s 638 contract proposal for
youth and drug services. Federal Defendants argue in their Kiotss for

Summary Judgmernihatthe BIA correctly declined NAT’s 638 Contract Proposals
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for judicial services, youth and drug services, fish and game, and tribal water

engineers.

Factual Background
The Shoshone Tribe and the United States entered into a drediyy 2,

1868. 15 State. 673. The treaty established the Wind River Reservation “for the
absolute and undisturbed use and occupation of the Shoshonee Indians.” 15 State.
673. The Eastern Shoshonee Tribe (“EST”) settled in the Wind River Reservation.
TheUnited States soon reneged on its earlier treaty commitment to the EST when
it placed NAT on the Wind River Reservation in 1878.

Each tribe governs itself by vote of its tribal membership at general council
meetings or by vote of its elected business couNciirapaho Tribe v. Hode808
F. 2d 741, 744 (10th Cir. 198 ™No member of one tribe may hold office or
legislate for the other tribe. The tribes have not entered into a joint constitution to
consolidate their respective governments. (DoeB.) The tribes’ joint occupation
of the Wind River Reservation without a confederation agreement makes their
situation unique in the nan.

EST and NAT do not operate under a “common sovereigrigy.Shoshone
Tribe v. N. Arapaho Tribe26 F. Supp. 1024, 103D. Wyo. 1996) As a result,
the federal government created the Joint Business Council (“*JBC”) following the

Indian ReorganizatioAct of 1934 The federal government apparently considered



it easier to interact with the two tribes’ business councils in joint form. (Det.)78
The JBC originally contained the requirement that a quorum comprise four
members from each tribe. (Doc. 1 at NAT formally withdrew its participation
from the JBC in September 2014.

The Indian SelHDetermination and Education Assistance Act (“ISDEAA”)
governs 638 selfietermination contractg5 U.S.C. § 450The contracts allow
tribes and tribabrganizations to entagreemergwith the federal government.
The federal governmestippliesfundingunder 638 selfletermination contracts
the tribal or@nizations to assume the administration of programs that the federal
government otherwise would have administered on behalf of theHiisey v.
Standing Rock Child Protective Servicg$6 F. 3d 668, 670 (8th Cir. 2008);

Manuel v. U.5.2014 WL 6389572, at *5 (E.D. Cal. Nov. 14, 2014).

The twotribes historicallyhavecontracted jointly with the BIA through the
638 contracting program to provide certain services to members of both tribes.
These traditionally shared services include the policy arehssgkd by the four
638 contract proposals at issue. NAT separately has proposed four 638 contracts
for fiscal year 2017. These contracts would be implemesuledy by NAT. These
contractgurport to offer servicesolelyto NAT memberdhatformerlyhad been

sharedbetween the two tribes



Section 5321(a)(1) of Title 25 of the U.S. Code authorizes the BIA to enter
into a 638 contract with a “tribal organization.” Section 5304(l) defines “tribal

organization” and adds the following caveat:

That in any case where a contract is let or grant made to an organization to
perform services benefiting more than one Indian ttle approval of each
such Indian tribeshall be a prerequisite to the letting or making of such
contract or grant.

25 U.S.C. 8 5304(l) (emphasis addelt)ese last two provisiorsa contract to
perform services for the benefit of more than one tribe and the requirement for

approval from all affected tribescontrol much of the Court’s analysis.

Analysis
The Court grants summary judgmevitere a moving party demonstrates

both that “no genuine dispute as to any material &asts and that it is entitled to
judgment as a matter of laked R. Civ. P. B(a).Courts consider “material’rdy
disputes over facts that might affect the outcome of theisdgr the state
substantive lawAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986)he
Court must view the evidence in the light most favorable to the nonmoving party
and draw all reasonable inferences in favor of the nonmoving. pavty Elec.
Serv., Inc. v. Pacific Elec. Contractors Ass309 F.2d 626, 63631 (9th Cir.
1987).

ISDEAA provides for a statutory exception to the normal arbitrary and

capricious standard, and, as a result, the Court will review de novo the BIA’s
4



declinationsSeeNavajo Health Foundaticisage Mem’l Hosp2016 WL
7257245, at 14De novoreview reflects judicial concern withe BIA'’s history of
recalcitrance in awarding contracts and the reflection of this histéBDBEAA’s
provisions.ShoshondannocKTribes of Ft. Hall Reservation v. Shala@88 F.
Supp. 130613151316(D. Or. 1997) ISDEAA specificallyimposes orthe BIA
“the burden of proof to establish by clearly demonstrating the validity of the
grounds for declining the contract proposal.” 25IC. §5321(e)(1).

a. Judicial Services Proposals
The BIA instituted a Court of Indian Offenses (“CFR Court”) on the Wind

River Reservation on October 18, 20T&e CFR Court replaced the Shoshone and
Arapaho Tribal CourtThe two tribes jointhhad opeatedthe Shoshone and
Arapaho Tribal CourtThe BIA announced that “it was proposing a protocol to
govern the allocation and transfer of cases” betweefotheer tibal court and the

newly established CFR Court. (Doc 123 af)11

NAT proposed a&eparatgudicial services contract to the BIA on January
22, 2016. Admin. Record (“AR”) at-11. The judicial services contract sought to
obtain funding for a new, separate NAT Tribal Court. NAT proposed that the NAT
Tribal Court would provide “judicial services for [NAT] members . . . and such

others as may be within the jurisdiction of the Tribe as a matter of ldwWNAT



specifically requested “at least 70 percent” of the furatsnallyallocated for

shared judicial services for the twrdbes.|d.

The BIAdeclined NAT's proposal on April 19, 201d@ue to its
determination that judicial services on the Wind River Reservation “cannot be
properly completed or maintained by the proposed contract,” as required by 25
C.F.R. Part 900.22(c)AR 19.The BIA explained that the Shoshone and Arapaho
Law and Order Code had not been ameridedflect a separate and new judicial

code as proposed by the NA.

The BIA sought to offer further explanation for its declination in a letter of
May 5, 2016 AR 21.This secondetter, sent after the 9day response deadline,
noted that NAT’s proposal failed to explain how the proposed court would
“interact with other courts operating within the same territorial jurisdiction,
including the Shoshone and Arapaho Tribal Court ev lhavould interact with
BIA law enforcement personnel operating on the Reservation.” (Dog. 38
BIA further explained that it could not provide funding for the NAT court and still

provide sufficient funding to a separate courts program for the [ST.

NAT submitted a supplement to its proposal on August 11,,28&6sought
to address some of the deficiencies noted by the BIA in its initial declin&t®n

23. The BIA declined this supplement on November 7, 2016. ARL81The BIA



first noted thathe contract could not be granted “without undermining BIA ability
to operate a CFR Court for the benefit of the [EST].” (Doc. 138 a) Th2 BIA
further reasoned that no provision of the ISDEAA requiréal ieduce funding for
the EST in order to maKkends available to the NATd., citing 25 U.S.C.
85325(b).The BIA further cited this Court’s Ordénat relied upor25 U.S.C. §
5304(l), to enjoin the BIA “from approving 638 contracts for mtrlbal, shared
services without the approval, via tribal government resolution, of both the [NAT]

and the [EST].” (Doc. 138 at 193

NAT submitted ahird andfinal proposal for judicial services on September
30, 2016. AR 36L11. The final proposal sought to obtain funding to operate a joint
tribal court. The BA agreed taward a 638 contract to fund a joint tribal court if
NAT and EST would agree to and sign the same contract. ARAUSAT and
ESTfailedto reach an agreement. The BIA officially denied NAflfal proposal
on December 23, 2016. AR@22. TheBIA’s reasons for the declinationrgely

mirrored the previoudeclinations.

Section 5321(a)(1) of Title 25 of the U.S. Code authorizes the BIA to enter
into a 638 contract with a “tribal organization.” Section 5304(l) defines “tribal
organization” and@ds a provision thdtthe approval of each such Indian tribe
shall be a prerequisitevhere a contract or grant would be made to an organization

to perform services benefiting more than one Indian tribe. 25 U.S.C. 8§ 5304(l)
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(emphasis added)he Court agred in its previous Order thgt5304(l)barredthe
BIA barred from awarding 638 contracts for shared services to the Joint Business
Council without both EST and NAT supporting resolutiqibxc. 24)

The plain language MAT’s judicial services proposahdicates that it
seeks to provide a service “benefitting more than one tribe” under 25 U.S.C. §
5304(l). NAT’s judicial services proposal stated that “the Northern Arapaho Tribal
Court will exercise full criminal jurisdiction over crimes allegedly coneaitby
members of the Tribe and such others as may be subject to the criminal
jurisdiction of the Tribe.” The proposal also stated that “the Court’s territorial
jurisdiction encompasses the exterior boundaries of the Wind River Reservation.”
The Suprem€aurt’s determination itJnited States v. Laréb41 U.S. 193, 199
(2004),confirmedthat a tribgpossessesriminal jurisdiction over noimember
Indians.These factors indicate th&ST would need to enactsapporting
resoluton in order for the BIA to appwethe judicial services proposal. 25 U.S.C.

§ 5304().

NAT citesISDEAA legislative historyto support its claim thdahe relevant
inquiry focusen what group of people a tritseeks to servéDoc. 146 at 28.)
Specifically, NAT points to language frotine Senate Report that “a tribal
organization needs to obtain tribal resolutions only from the tribes it proposes to
serve.” S. Rep. 10074 at 20 (1988). NAT contends that it seeks to provide

8



judicial services only to its members, and, as a result, maeobtain approval
from EST for its judicial services proposHIAT furtherasserts that thBupreme
Court’s holding inLara, on its own fails to prove that EST would benefit from the

judicial services provided through the proposed contract. The Ceagrdes.

TheproposedNAT Tribal Court necessarilywould operate to the benefit of
EST members. An EST member would be allowed to bring a civil case in NAT
Tribal Courtthat arose within the “exterior boundaries of the Wind River
Reservatiori More imporantly, NAT also could prosecute an EST memineat
criminal case NAT argues that these benefits do not rise to the level of
“benefitting” as contemplated B5 U.S.C. 8 5304(l). This claim fails to recognize
theunique nature dNAT and EST being forceatshare the Wind River
Reservation without a confederation agreement. EST membeistesfict more
regularlywith the NAT Tribal Court than any other namember IndiandJnlike
other noamember Indians, EST members couldita@g on their own
reservationwithout havingwillingly submittedto the NAT Tribal Court’s

jurisdiction, yetneverthelesbe subject to thproposedNAT court’sjurisdiction.

TheBIA also musensure that services continue to be provided to tribes not
servedoy a638 proposal25 U.S.C. § 5324(iINAT proposed that funds available
for judicial services should be allocated 70 percent to NAT and 30 percent to EST,

or 30 percento theBIA to provide services for ESTederal Defendants argue
9



that they could nadtaff the CFR Court with only 30 percenitthe funds allocated
for judicial services on Wind Rivdreservationasthe fixed costs of the CFR
Court exceed the 38ercenfunding allocation for EST proposed by NAAR

117; Gourneau Decf 17.

By contrastthe BIA mustaccept a severable portion of a proposal over the
funding allocation only if the BIA and the proposing tribe come to an agreement
on an alteration in scope of the sees offered by the contra@&5 U.S.C. §
5321(a)(4) NAT justifies the 780 split with the fact that the CFR Court em@oy
only four fulltime employees. By comparison, the NAT Tribal Court empldy
fulltime employees. (Doc. 146 at 24.) NAT also argues that the NAT Tribal Court
currentlyhas 120% of the civil casegndingbefore it tha the share@hoshone

and Arapaho Tribal Couhteardlast year.

NAT uses these metrics to argue that the CFR Court does not need all
$2,117,434.04 of the funds allocdtir judicial services on the Wind River
Reservationld. at 25. NAT furher asserts that the BIA must negotiate in good
faith with the NAT to find a funding solution. 25 U.S.C. § 5321(b)(2). NAT also
argues that the clear and convincing evidentiary standard required the BIA to
provide financials in its declination to further prove its inability to operate a CFR

Court with 30 percent of the allocated funids.at 26.

10



Section5321(a)(2)(D) ofSDEAA allows the BIA to decline a tribe’s
proposal when “the amount of funds proposed under the cdnévaxtedshe
applicable fundindevel for the contrac5 U.S.C. § 5321(a)(2)(DYhe Ninth
Circuit interpreted 8§ 5321(a)(2)(n) Los Coyotes Band of Cahuilla & Caje
Indians v. Jewell729 F.3d 1025, 1035 (9th Cir. 2013), to mean tBBEAA
does not require the BIA to award contracts for services not currently being

funded by the BIA.

NAT seeks taistinguishLos Coyotevased on the fact thtte tribe inLos
Coyotegroposed a contract for law enforcement services, but resided in,a state
California,wherestate officials providelaw enforcementDoc. 146 at 18.9.)

NAT portrays the situation ihos Coyotesisa tribe asking for a type of service
that the BIA has never provided for that tribe. NAT distinguishes these facts from
the instant case whetiee BIA has provided funding for judicial services for the

tribe in the past, albeit to both tribes in a single grant.

All of these factors support the potential feasibility of a separate NAT court
rather than a requirement that the BIA authorize the 638 judicial services proposal
at issueNone of these disputed factors prdmmaterial” to the Court’s analysis.
Liberty Lobby, InG.477 U.Sat248.As the Court has explained, the proposed
NAT court wouldbenefit EST members, as contemplate@ Bg04(l), by

providing a forum for EST members to resolve civil clgiassthe judicial services
11



proposal covers disputes that arise within the “exterior boundaries of the Wind
River Reservation.” The language of NAB38 judicial services proposairther
indicates hat the proposed NAT court would possess jurisdiction over EST
membes in criminal cases in which the alleged misconduct took place on the
Wind River Reservation. The Supreme Court’s decisidrana confirms this

point. This type of benefit to EST membersuld not be incidentahs the

proposed NAT court would possess jurisdictover any EST member who lives

on the Wind River Reservation regardless of whether that EST member willingly

submitted to the NAT court’s jurisdiction.

The BIA justifiably cited8 5304(l) in its reasoning for declination of NAT’s
second and thirgudicial servicegproposalAR 11718; 120122.Fed R. Civ. P.
56(a) entitles the BIA to judgment as a matter of law on its declinatitresé two
contractan the absence of any disputed issues of materialffhetBIA failed to
cite to8 5304(l), however, in its declination of NAT’s firgidicial services
proposal or its supplement taatideclination. AR 19, 21The Court declines to
comment on the BIA’s stated reasons for declination ofitstecontract other than
to deem them weaker and vaguer than a lzasisolledby § 5304(l), and lack of
contract approvdrom EST The stated reasons for declination of the judicial

servicescontract provensufficient on these grounds.

12



The Court deems it appropriate @mandhis proposaback to theBIA for
reconsideration. The Court adopts the rationateonthern Ute Indian Tribe v.
Sebelius657 F.3d 1071, 1083 (10th Cir. 201t support the remand@he Tenth
Circuit in Southern Ute Indian TribdistinguishedCheyenne River Sioux Tribe v.
Kempthorne496 F. Supp. 2d 1059, 1068 (D.S.D. 20@n) the basis that the BIA
had “refused to continue funding an alre@gcuted mature contracbuthern
Ute Indian Tribe 657 F.3cat 1083 The court’s determination that the contract was
“approved by operation of law” simply reflected the tribe’s right to continued
funding for costs incurred under an already existing contchctait 10831084.

We face a diffegnt scenario. The NAT seeks funding for a program
formerly administered jointly by the NAT and EST. No costs have been incurred
and no contract executed for the proposed program. Remand represents the usual
administrative law remedy in the absence of special circumstaitesns to
Preserve Overton Parld01 U.S. at 420. The BIA timely must consider the
proposal. In the event that the BIA declines the proposal, it must explain more
accurately and fulhany reasons for itdeclination

b. Fish and GameProposal

NAT submitted a proposal for a 638 contract to fund a new Arapaho Fish
and Game program on June 28, 2016. AR 123. NAT’s proposal sought to obtain

100 percent of the funds allocated for wildlife resource management on the Wind

13



River Reservation. The BIA declined this proposal on September 19, 2016, in large
part due to the fact that the proposal “will serve only members of the [NAR]|
145.The BIA expained that it would not accept proposals “to operate shared
programs from one Tribe or tribalganization without agreement between the

tribes on the operation of that progrand’, citing 25 U.S.C8§8 450b(1). The BIA

further noted that 25 U.S.8.450f(a)(2)(d), authorizes it to rejedAT’s proposal

due to the fact that it requests 100 percetheffunding for wildlife resource

management to serve only NAT membéds.

Section 5325(b) requires the BIA to transfer funding to a 638 contracting
tribe, but “at the same time to maintain . . . services to theaootmacting tribes.”
25 U.S5.C85325D); see alsdcshoshonddannock Tribes of Ft. Hall Reservation v.
Shalalg 988 F. Supp. 1306, 1325 (D. Ore. 19%8deral Defendants argue that
the BIA could not continue to provide services to EST for management of wildlife
resources if NAT received 100 percent of the funds previously allocated by the
BIA for these servicesSimilarly, nothing in§8 5321(a)(2(A) requires the BlAo
approve a severable pion of the prewous funding if the 638 proposadquests
funds “in excess of the applicable funding lev@b’U.S.C.85321(a)(2)(A)
NAT’s 638 proposal requests 100 percent of the funds previously allocated by the

BIA for wildlife resource managemerithe BIA could not continue to provide

14



these services to EST, as required&ImB25(b), without spending “in excess” of

current funding level25 U.S.C.8 5321(a)(2)(A).

And finally, theCourt addressebe hurdle imposed bg 5304(1). The 638
proposal at issue would appear to benefit both the NAT and the EST. NAT's
proposal seeks 100 percent of the current funding level. The profd3ed
management contract would cover wildlife resources throughout the Wind River
Reservation. The proposal attempts to make no distinction to cover only those
wildlife resources located on NAT trust land to the exclusion of wildlife resources
located on EST trust lan8&ection 5304(lyequires the approval of EST for a
wildlife resources management contract under these ciranoes.25 U.S.C 8§

5304().

NAT arguedinally that the BlAfailed tooffer adequate technical assistance
under 25 CFR § 900.30 for NAT to overcome barriers to contracting. (Doc. 146 at
17-18.) NAT acknowledges that the BIA offered “pro forma assistaimctie
form of letters that acknowledged receipt of each proposal and offered technical
assistance to NATd. NAT claims, however, that it met silence from the BIA
when it tried to follow up and ask for this assistance. Do@&;98oc. 1273; AR

143-44.

15



Federal Defendantontendhat the BIA made the required offer of
technical assistance in its receipt acknowledgement letters. (Doc. 149 at 10.)
Federal Defendants also argue that NAT’s alleged requests for this assistance
came 10 days before the BIA’s declinations were due adHls requegtroved
too late for the BIA to offer true technical assistamdeTechnical assistance
alone would have failed to overcome EST's failure to approve NAT’s proposed
wildlife resources management proposal in light of the requirem&ba®4(l).
The scope of NAT’s proposal to provide wildlife resources managemiti
the exterior boundary of the Wind River Reservation mandated that EST approve
the proposalNo amount of technical assistance could have overcome this missing
prerequisite tdIA approval.25 U.S.C. 8§ 5304(IYOnce againied R. Civ. P.
56(a) entitles the BIA to judgment as a matter of law on its declination of NAT’s
wildlife resources managemaeruntract in the absence of any disputed issues of

material fact.

c. Tribal Water Engineers Proposal

NAT submitted a proposal for a 638 contract to create an Arapaho Tribal
Water Engineers program on June 28, 2016. AR 149. NAT’s proposal sought
“approximately” 70 percent of the funds allocated for shared water resource
management on the Wind River Reservation. NAT based this funding allocation on

the relative population of NATribal membergompared to ESTribal members

16



on theWind River Reservation. The BIA declined NAT’s proposal on September

19, 2016. AR 172.

TheBIA first notedthat the proposal “will serve only members of the
[NAT],” despite the undivided joint interest that the two tribes possess in the Wind
River ReservatiorAR 145.The BIA previously had explained that it would not
accept proposals “to operate shared programs from one Tribe or tribal organization
without agreement between the tribes on the operation of that progdanaiting
25 U.S.C8450b(1). The BIA further noted that 25 U.S8450f(a)(2)(d),
authorizes it to reject NAT’s proposal due to the fact that it reqd@sisrcent of

the funding forwaterresource management to serve only NAT memibers.

NAT contends that its Tribal Water Engineers proposal seeks only to “fund
technicians to monitor water use.” (Doc. 146 at 41.) NAT guarantees that it does
not seek to regulate water use or alter the Shoshone and Arapaho Wind River
Water Resources Control Boaithisjoint regulatory body primarily contrsl
water resources on theservation. NAT further argues that it does not seek to

alter the joint tribal code governing water resources.

Section 5325(b) requires the BIA to transfer funding to a 638 contracting
tribe, but “at the same time to maintain . . . services to theowinacting tribes.”

25 U.S.C85325(b);see alsdishoshond3annock Tribes988 F. Supp. at 1325.

17



Federal Defendants argue that the BbAIld not continue to provide services to

EST for water resource management if NAT receif@gpercent of the funds
previously allocated by the BIA for these services. Nothing §821(a)(2)(A)

requires the BIA to approve a severable portion of the previous funding if the 638
proposal requests funds “in excess of the applicable funding 128U’.S.C .8
5321(a)(2)(A). NATs 638 proposal request® percent of the funds previously
allocated by the BIA for water resource management. The BIA could not continue
to provide these services to EST, as requires 5325(b), without spending “in

excess” of current funding leve U.S.C.8 5321(a)(2)(A).

NAT argues that the BlAailed tooffer adequate technical assistance under
25 CFR 8§ 900.30 for NAT to overcome barriers to contracting. (Doc. 146 at 17
18.) NAT acknowledges that the BIA offered “pro forma assistance” in the form
of letters that acknowledged receipt of each proposal and offered technical
assistance to NATd. NAT againclaims that it met silence when it triedseek

technical assistandeom the BIA Doc. 983; Doc. 1273; AR 14344,

The BIA made the required offer of technical assistands declination
letter. (Doc. 149 at 10.) Federal Defendants argue that NAT’s alleged requests f
this assistance came 10 days before the BIA’s declinations were due and that this
request was toate for the BIA to offer true technical assistarideAs discussed

previously, however, technical assistance would have failed to ovetbeme
18



missing prerequisitef EST’s approval of NAT’s water resources management
contract 25 U.S.C. § 5304(l). On@gain,Fed R. Civ. P. B(a) entitles the BIA to
judgment as a matter of law on its declination of NA¥V&terresources

management contract in the absence of any disputed issues of material fact.

d. Youth and Drug Services Proposal

NAT submitted a proposal for a 638 contract to fund youth and drug services
on June 28, 2016. AR 176. NAT’s proposal sought 100 percent of the funding
allocated for these services on the reservation. NAT andoES/Tously provided
theproposed services to members of both tribes through the Meadowlark Youth
Drug Court Program. Gourneau DelLO. NAT'’s proposal offered a new program
that NAT solely would operate and that would offer services only to NAT
members. The BIA declined NAT’s youth and drug services proposal on

September 19, 2016. AR 192.

The BIA explained that the proposal would serve only members of the NAT.
Id. The BIA believed that a jointly operated program “of the Shoshone and
Arapaho Tribes” previously had provided similar services to NAT members
through the “Meadowlark” program. (Doc. 138 at J9he BIA would not accept
proposals “to operate shared programs from one Tribe or tribal organization
without agreement between the tribes on the operation of that progdanaiting
25 U.S.C8450b(1). The BIA finally noted that 25 U.S.&€450f(a)(2)(d)
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authorizes it to reject NAT's proposal due to the fact that it requests 100 percent of

the funding for a youth drug court to serve only NAT membdrs.

NAT asserts that the BIA failed to demonstrate that NAT’s proposed
funding for Youth Drug Court would result in decreased fugdar EST.ld. NAT
argues that funding based on relative population results in the same level of
servicesandshould result in a fair apportionmeMAT furtherchallenges as a
posthoc justification thd-ederal Defendants’ claims thadliscretionary SDEAA

programpreviously had funded the Youth Drug Court.

The discretionary program “authorize[s],” but does not “direct” the BIA to
“contract with or make a grant to any tribal organization” for “the improvement of
tribally funded programs or activities.” 25 U.S.C. § 5322(a)(1). 'TBR¥EAA
exemptgiscretionary contracts under this provision from thel89 declination
deadlinefor the five exceptions contained in 25 U.S.C. § 5321(a)(2A)

Federal Defendants claim that the JBC originally acquired fundiritdor
Meadowlark Prograrthrough the discretionary prograand that NAT’s proposal
to continue these services in a different form still musari@dyzed under the

discretionary program. (Doc. 140 at 34.)

NAT claims hat Federal Defendants did not acknowledge or advance this

argument before its Cross Motion for Summary Judgraedithat it represents an
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improper post hoc justificatiohe Court agree£itizens to Preserve Overton

Park, Inc. v. Volped01 U.S. 401, 44 (1971). The Court deems it appropriate to
remandhis proposaback to theBIA for reconsideratioywith all the attendant
requirements of remand that the Court included in the above section regarding the

first judicial services contract.
Conclusion

The Court affirms the BIA’s declinations of NATsgcond and thirgudicial
services proposslwildlife resources management proposal, and water resources
management proposal. The Court reverses the BIA’s declination of NAT’s youth
court proposatlto the etent that the declination improperly relied upon guost
justifications and NAT's first judicial services propos&le remandhese

proposaldo the BIA for reconsideration.
Accordingly,IT IS ORDERED:

1. NAT’s Motion for Partial Summary Judgment (Doc. 130)GRANTED to
the limited extent that the BIA’'s declination of the First Judicial Services
Contract and the Youth Drug Services Contract is reversed, and these
contracts are remanded to the BIA forcansiderationNAT’s Motion for

Partial Summary Judgment (Doc. 130), is othenREAIED .
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2. Federal DefendantCrossMotion for Summary Judgment (Doi39), is
GRANTED to the extent that the BIA’'s declinations of the following
contracts are affirmed: NAT's Second aifthird Contract for Judicial
Services, NAT’s Fish and Game Contract, and NAT’s Tribal Water Engineers
Contract. Federal Defendants’ Cross Motion for Summary Judgment (Doc.
139), is otherwis®ENIED.

3. The Clerk is directed to enter judgment in this matter.

Dated this 22ndlay of June, 2017.

3

Brian Morris
United States District Court Judge

22



