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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MONTANA
BILLINGSDIVISION

AVITUS, INC., CV 17-69-BLG-TJC
Plaintiff/ CounterDefendant,
VS.
ORDER
NEA DELIVERY, LLC and
NICHOLAS BULCAO, individually,

Defendants/CounteClaimants,

AVITUS, INC.,
Third-Party Plaintiff
VS.

AMERICAN ZURICH INSURANCE
COMPANY,

Third-Party Defendant.

Before the Court are two motions filed by plaintiff/countefendant/thire
party plaintiff Avitus, Inc. (“Avitus”): (1) Motion to Deem Facts Admitted, for
Sanctions, for Dismissal of Counterclaims, and for Entry of Default Judgment or
for Summary JudgmeiiDoc. 47) (the “Sanctions Motion”); and (2) Motion to

Enforce Settlement Agreement (Doc. 58) (the “Settlement Motion™).
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Defendants/countaslaimants NEA Delivery, LLC (“NEA”) and NicholaBulcao
(“Bulcaan”), (collectively, “Defendants”pppose both wtions. Thirdparty
defendant American Zurich Insurance Company (“Zurich”) has joined in the
Settlement Motion, but has not expressed a position as to the Sanctions Motion.
(SeeDoc. 62.) For thereasons that follow, the Sanctions Motemd the
Settlenent Motiors areDENIED.
l. Pertinent Facts

The following facts are taken from the parties’ briefargl other pleadings
contained in the case dockand are assuedto be true for the purposes of ruling
on the instant Motions. The facts are undisputddss otherwise noted.

A. Background

In October2014, NEA and Avitus entered into a Professional Employment
Agreement (the “PEA”")“whereby Avitus would provide various services to NEA,
including payroll processing, as well as insurance coverage uhderkar's
Compensation Insurance policy and an EPLIgyoli (Doc. 59 at 23.) Bulcao
personally guaranteed NEA'’s performance of the terms and conditions of the PEA.
(Id. at 3;see alsdoc. 34 at § 3.)

In April 2017, Avitus filed suit again®efendandin Montana state court
alleging that NEA had failed to pay for services Avitus provided pursuant to the

PEA. (Doc. 5.)Defendantgimely removed Avitus’s suit to this Court, and



counterclaimed against Avitus for claims also related to the PEA. (DDo2s.
The Court will discuss below the precise nature of each party’s claims as
necessary.

On August 22, 2017, Defendants filed a Motion for a Mandatory Preliminary
Injunction, claiming NEA madvertentlywired roughly $350,000.00 to Avitus
NEA allegedthat despitets prompt noticdo Avitusthat the transfer was
inadvertentAvitus inappropriatelyetained $172,524.26 of the transfegeé
Docs. 21, 22.) Avitus responded that it was entitled to thatduetothe very
claims that form the basis of this lawsuit. (Doc. 25.)

B. FactsReating Primarily to the Sanctions Motion

On September 22, 2017, Avitsentits First Discovery Requests to
NEA Delivery, LLC (Doc. 491.) The discovery requests contaime
requests for admissiorthe “RFASs”) that directly reach the merits of the
parties’ claims. Ifl. at 35.) For example, NEA was asked to admit “that as
of August 2, 2017, NEA owed Avitus $172,524.26,” representing the amount
Avitus retained from the inadverit wire transfer. Id. at 3.) NEA was also
asked to admit that “Avitus’s alleged breaches of the PEA arenfitpven
and (2) unliquidated.” Id. at 4.) It is undisputed thailEA did not timely

respond to Avitus’s discovery requests, including toRRAs.



On October 25, 2017, Defendants’ counsel filed a Motion to Withdraw as
Counsel of Record. (Doc. 37.) Counsel represented in the motion that Avitus had
agreed to allow Defendants an additional 30 days to respond to Plaintiff’s first
combined set ofliscovery requests. (Doc. 37 at 2.) Defendants’ responses were
therefore due onr about November 22, 201Td. After first denying their motion
on procedural grounds, the Court granted their Amended Motion to Withdraw as
Counsel of Record on Decemlddd, 2017. (Doc. 41.)

As discussed more fully below, counsel for Avitus W contactedn
January 23, 201By a California attorney who had been retained to represent
Defendantdo discuss settlemenf this case. Settlement discussions ensued
between Jauary 23and February 22, 2018. (Doc.-&7at 12.) At that time,
settlementfforts roke down, and Avitus' counsel was advised that Defendants
intended to secure counsel to represent themsrattion

In the meantime, Avitus filethe Sagtions Motionon February 2, 2018.

(Doc. 47.) Defendants failed to respota the motionn the time set forth in D.
Mont. L.R. 7.1(d)(1)(B) Therefore, a March 2, 2018, the Court addressed both
Defendants’ failure to respond to the Sanctions Motion and their lack of counsel
since withdrawal, ordering as follows:

(1) onorbeforaMarch 16[,] 2018, NEA shall either (a) retain

new counsel and such counsel shall enter a notice of appearance on its
behalf, or (b) show cause, if any, why it is unable to retain counsel,



(2) onorbeforaMarch 16, 2018, Bulcao shall either (a) retain

new counsel and such counsel shall enter a notice of appearance on his

behalf, (b) show cause, if any, why he is unable to retain counsel, or (c)

file a notice with the Couxf his intent to proceegro se and

(3) on or beforeMarch 16, 2018, Defendantsshall show

cause, if any, why the Court should not de&witus’s Motion to be

well-takenin accordance with L.RZ.1(d)(1)(B)(ii).
(Doc. 54.)

Defendants’ present counsel entered a notice of appearance on March 15,
2018 (Doc. 55) After a series of timextensions, Defendants responded to the
Sanctions Motion on April 11, 2018. (Doc. 68r) conjunction with their
response to the Sanctions Motion, Defendants subnaittekfidavit of Nicholas
Bulcaa (Doc. 681.) In his affidavit, Bulcao admitSIEA did not respondo the
discovery requestsn a timely fashion.” Id. at 1 2.) He statedhediscovery was
extensive, and “we do not and did not have the resourcesvierahgld. at{4.)
Bulcao explained that NEAahticipated settlement and transferred the few
resources we had to not focus on the discovery requdsdsat § 7.) Bulcao also
stated that the Defendants do not have access to some of the information requested.
(Id. aty5.) Defendants do not make any representation that they have responded
to Avitus’s RFAsor to its other discovery requests.

C. FactsRdating Primarily to the Settlement Motion

Concurrent to this litigation, NEA is defenditiyyee actions in California

(Docs. 59 at 359-3.) Avitus represents that it “is a namedd=fendant in some,



but not all of those California actiofisld. NEA and Avitus have competing
indemnification claims in each casdd.(at 34.)

As noted above,aunsel for Avitus;T. ThomasSinger, was contacted on
January 23, 2018, by Richard Mooney, who purportedly represented to Singer that
he is a California attorney who had been engaged to represent Defendants. (Doc.
59 at 3) Avitus claims-and Mooney confirms that the purpose of the January
23 phone callas to discuss settlement of the cadd.; $ee alsdoc. 671 at4.)

On January 26, 2018, Mooney sent a letter to Singer thanking him for
“taking the time to update me on and discuss thenpateesolution of thévitus
v. NEA Delivenyitigation.” (Doc. 671 at 9) A series of letters and emails
followed, discussing various settlement proposals. Most pertinent are the
following excerpts:

e On February 7, 2018)ooney sent an email to Singadicating “I have
spoken with my client and been authorized to propose that the parties
settle the dispute on a walk away basis.” (Doel@&f 11.)

e On February 8, 2018, Singer responded, “[i]f NEA and Mr. Bulcao are
proposing a mutual release of all claims, including Avitus’s claim for
attorneys’ fees and any claims where NEA is seeking or could seek
contribution or indemnity, and any other claims arising from or relating
to the ceemployment relationship that formerly existed between NEA

and Avitus,then Avitus will accept the proposal.1d()

e On February 8, 2018, Mooney responded, “[tlhat is indeed our
proposal, and | am pleased your client will agree.” (Do€.59

e On February 15, 2018, following receipt on February 12, 2018, of
Singer’s proposeelease and proposed stipulation to dismiss, Mooney



wrote that the release and stipulation “[b]asically seems fine to
me...with the possible exception of the material re N & E / California
actions, about which | was not aware.” (Doc:16at 13.)

e On February, 20, 2018, Singer asked, “[a]Jre we going to get this
wrapped up?” I¢.)

e On February 20, 2018, Mooney told Singer that Defendants “will not
waive their rights with respect to [the California] actions.” Mooney
stated to Singer, “[y]Jou and | were omliscussing the Montana action,
and indeed | had no knowledge of or involvement with the California
actions.” (d. at 12.)

e On February 20, 2018, Singer responded that he assumed Mooney
knew about the California actions because he (Moone&gtipes in
California, and Mooney’s clients knew about the actions at any rate.
Singer explained that he would move the Court to enforce settlement if
Defendants did not agree to settle all of the cases on aawai basis.

(1d.)

e On February 22, 2018, Mooney sent Singer a letter, reading in pertinent
part, “[flor at least two weeks, you and | discussed...the merits of the
parties’ positions in the Montana litigation. At no time was there any
discussion of the muhmillion dollar dispute in California. The
agreemat we were negotiating involved only the Montana actiotd” (
at 14.)

Avitus filed the Settlement Motion on March 23, 2018, arguing thaethe
communications between Singer and Mooney constitute a binding agreement to
settle the instant Montana litigati and the three California cases. (Doc. 62.)
II. Discussion

A.  Sanctions Motions

In its Sanctions MotiorAvitus requests several potential avenues to remedy

what it believes to be sanctionable conducbefendants.(See generall{poc.



48.) TheCourt will discuss each of these belowthe order it finds most
appropriate
1. Fed. R. Civ. P. 36

Avitus asserts that iRFAsto NEA should be deemed admittefged. R.
Civ. P.36(a)3) states that &FA is admitted “unless, within 30 days after service
of the request.the party to whom the request is directed serves upon the party
requesting the admission a written answer or objection addressed to the matter,
signed by the party or by the pdsyattorney

Once a RFA isdmitted, the matter “is conclusively established unless the
court on motion permits withdrawal or amenditneinithe admission” pursuant to
Fed.R. Civ. P. 36(b) Rule 36(bprovidesin full:

A matter admitted under this rule is concledwestablished unless the

court, on motion, permits the admission to be withdrawn or amended.

Subject to Rule 16(e), the court may permit withdrawal or amendment

if it would promote the presentation of the merits of the action and if

the court is not persuaded that it would prejudice the requesting party

in maintaining or defending the action on the merifg1 admission

under this rule is not an admission for any other purpose and cannot be

used against the party in any other proceeding.

Thete is no dispute that NEA failed to respond to Avitus’s RFAs within the
30-day period contemplated by Ri8é(a). (SeeDocs. 68 at 2 (“...Defendants

admit that thirty days have passed after being served the requests for admjssion.”)

68-1 at 1 2.) Notwithstanding that admission, Defendants argue that “the Court has



not deemed any facts admitted,” and urge Awilus’s “request to have facts
deemed admitted should be denied because the two prongs of the Rute36(
can be met.” (Doc. 68 at 2.)

Defendants misunderstand the operation of Rula) 3&nceNEA failed to
respond to Avitus’'s RFAs within the time prescribed by Rule 36(a), “the facts
were...admitted without the need for any further action by the court or the parties.”
Layton v. International Association of Machinists and Aerospace WoX&5s
Fed.Appx. 340, 341 (9th Cir. 2008) (citifg T.C. v. Medicor LLC217 F.Supp.2d
1048, 1053 (C.D. Cal. 2002) (“No motion to establish the admissions is needed
because [Rule 36(a)] is s@lkecuting.”). Accordingly,the question before the
Court is not whetheto deem the RFAs admitted in the first instarieeg whether
Rule 36(b)shouldoperate to relievBlEA of those admissions.

Rule 36(b)is permissive, not mandatory, with respect to the withdrawal of
admissions.SeeAsea, Inc. v. S. Pac. Transp. Ga69 F.2d 1242, 1248 (9th Cir.
1981) The rule permitgadistrict court to exercise its discretion to grant relief
from an admission made undeule 36(apnly when“(1) presentation of the
merits of the actiomustbe subserved, and (&)e party who obtained the

admissiommust not be prejudiced by the withdrawaHadley v. United State4b

F.3d 1345, 1348 (9th Cit.995)



The firstprongis “satisfied when upholding the admissions would
practically eliminate any presentation of therits of the case.ld. As to the
second prong, “[t]he prejudice contemplated by Rule 36(b) is ‘not simply that the
party who obtained the admission will now have to convince the factfinder of its
truth. Rather, it relates to the difficulty a party nfiagein proving its caseg.g.
caused by the unavailability of key witnesses, because of the sudden need to obtain
evidencé with respect to the questions previously deemed adniitled(quoting
Brook Vill. n. Assocs. v. GeBlec. Co, 686 F.2d 66, 70 (1st Cir. 1982)he party
seeking to enforce the admission Hastiurden to establish prejudice under the
second prongld.

Additionally, in deciding a motion to withdraw an admission under Rule
36(b), a court must consider the cprgpose of the ruleConton v. U.S474 F.3d
616, 622 (9tiCir. 2007). That is, “the rule seeks to serve two important goals:
truth seeking in litigation and efficiency in dispensing justide.”

Applying the requirements of Rule 36(b), and beingdful of the
fundamental purpose of the rule, the Court finds that Defendants should be
permitted to withdraw their admissions to Avitus’s REAAS to the first prong of
the analysis, there is little question that upholding the admissions would phactical
elimination a determination of the merits. Defendants sulptjne nine facts

[Avitus] seeks to be deemed admitted will essentially destroy any dispute

10



Defendants hayéand that “[t]he nine facts are in dispute because they essentially
make Plaintiff's case true.” (Doc. 68 at 3.) Avitus does not dispute this. In fact, it
has moved for summary judgment as to all of its claims, and all of Defendants’
counterclaims, based solely uptve nineRFAs (Doc. 49.)

Avitus has also notagried its burden with respect to tisecond prong. It
does not maintain, for exampte,have relied upon any of the admissions to their
detriment, or that they do not have the opportunigddress any of the issues
previously deemed admitted. Nor have they shown thdailoee to timely
respond to the RF&\ or their deemed admission, caused the unavailability of any
witnessor loss of any evidenceNo trial date is currently set in this matter, and
the Court will address any prejudiceAwitus by giving it the fullopportunity to
conduct discovery on the issues covered by itsRRFA

Avitus also argues it would be improper to relieve Defendants of their
admissions becaustule 36(b) provides that the Court may only permit an
admission to be withdrawn “on motionSinceDefendantfiave not filed a Rule
36(b) motion Avitus arguesthe Court cannot apply thaleto relieve them of the

consequences of failing to respond to the RFAs.

1 NEA has indicated it does not have access to cenfimation requested in
discovery. (Doc. 64 at {5.) But the nature and significance of this information
Is not apparent, and there has been no showing the information would have been
available had NEA timely responded to the RFAs.

11



While Avitus is correct that Rule 36(b) contemplates a motion to withdraw
or amend an admission, several decisions have found fibvahal motion is not
required when a party otherwise seeks to be relieved of an admis$sieritighth
Circuit, for examplehas interpregdthe motion requirement under IRB6(b)
“‘generously . . . to encompass court filings that were not formal motions.”
Quasius v. Schwan Food €696 F.3d 947, 951 (8th Cir. 2010)he Ninth
Circuit has also statatiatits precedent “does not require that a request for relief
under Rule 36(b) be brought in a separate motiémiédman v. Live Nation
Merch., Inc, 833 F.3d 1180, 1185 (9th Cir. 201&ee alspWhitsitt v. Club
Resource Groy®B57 Fed. Appx. 877, 878t(BCir. 2009) (district court did not
abusats discretion by construing opposition to motion for summary judgment as a
motion to withdraw admissions under Rule;3dements of Behavioral Health,
inc. v. Marcus2017 WL 5634854 *4 (C.D. Cal. Septembef617) (response to
summary judgment can be construed as a request to amend admissions under Rule
36(b).

Here, while the Defendants’ response to Avitus’'s Sanctions Motion was not
styled as motion for relief under Rule 36(b), such a request is clearly the import of
their responseDefendantsequest that the RFAs not be admitted, and they
specifically address Rule @9 andthe Ninth Circuit decisions outlining the

requirementgor relief underthe rule. (Doc. 68 at 24.) To deny Defendants relief

12



based upon their failure to properly designate their pleading vioeudoh overly
technical application of Rule 86), and would clearlgontravendhe truthseeking
purpose of Rule 36.

Avitus does however, raise an issue ancernin its discussion of this
iIssue That is, NEA hasot indicated it isiow prepared to fully respond to
Avitus’s discovery requests and participate in discovery. In fact, Bulcao’s affidavit
indicates NEA doesnothave the resources to do so. Lack of resources is not
proper grounds for failing to respond to appropriate discovery requestpaity
concludsthat discovery requests impose an undue burden or expedsethe
rules it is permittedto move for a protective order undezd. R. Civ. P. 26(c)If a
partydoes nohave access to certain information requestedust respond and
explain thait doesnot have the information and witycannot gain access to the
information. But not responding is not an option. NIEBE#Ast fully participate and
cooperate in the disgery process. To that erahd to ensure no further prejudice
to Avitus,NEA must providdull and complete responses to Avitus’s First
Discovery Requests to NEA Delivery, LLC within 30 days from the date of this
order.
111
111

111
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2. Fed.R.Civ.P.41(b)

Avitus contends that NEA’s counterclaims should be dismissed for failure to
prosecute under Fed. R. Civ. P. 41(b) and L.R. 83.8(b). Fed. R. Civ. P. 41(b)
authorizes the Court to dismiss an action “[i]f the plaintiff fails to prosecute or to
comply with [the Federal Rules of Civil Procedure] or a court ordeAyjitus
argues that dismissal under Rule 41(b) is proper here becausel®dfehave
failed to comply with multiple court orders, have failed to participate meaningfully
in discovery, and generally have failed to prosecute their case. (Doc.-48.at 7

In considering dismissal under Rule 41(b), a court must weigh five factors:
“(1) the public’s interest in expeditious resolution of litigation; (2) the court’s need
to manage its docket; (3) the risk of prejudice to the defendants; (4) the availability
of less drastic alternatives; and (5) the public policy favoring disposition of cases
on their merits.” Pagtalunan v. Galaz&91 F.3d 639, 642 (9th Cir. 2002kgrt.
denied (2003) (citingFerdik v. Bonzele963 F.2d 1258, 12661 (9th Cir. 1992)).

a. Expeditious Resolution

“The public’s interest in expeditious resolution of litigation always favors
dismissal.” Yourish v. California Amplifierl91 F.3d 983, 990 (9th Cir. 1990).

While Avitus overstatethe degree to which Defendants have failed to comply
with this Court’s orders, it is true thBefendants have failed to comply with

certain directions of the Coydnd havdailed to respond to Avitus’s discovery
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requests In addition, their dilatory conduct has resulted in a delalyan
prosecutiorand esolutionof this action. Therefore this factor weighs in favor of
dismissal.

b. Docket Management

“The trial judge is in the best position to determine whether the delay in a
particular case interferes with docket management and the public interest.”
Pagtalunan 291 F.3d at 64Z{ting Yourish 191 F.3d at 990). As noted by the
Ninth Circuit, “[i]t is incumbent upon us to preserve the district courts’ power to
manage their docket without being subject to the endless vexatious nhoncompliance
of litigants . . . .” Ferdik, 963 F.2d at 1261.

Litigants who do not prosecute their cases, and do not obey the Court’s
orders, disrupt the Court’s handling of other matters by consuming time and
resources needed by litigants who responsibly manage their cases. The Court
cannot manage its docket if a party ignores Court orders

Nevertheless, th€ourtrecognizeshat Defendanta/ereunrepresented for a
significantportion of thedelaywhich may beattributable tdefendants’
untimeliness.While that certainly does not relieve them of their obligations to the
Court and opposing partiedBefendants araow represented TheCourtis
confident their current counsel will adhere to the Court’s orders and deadlines

going forward The Court therefore finds this factor weighs against dismissal.
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C. Pregudiceto Defendants

“To prove prejudice, a defendant must establish that plaintiff's actions
impaired defendant’s ability to proceed to trial or threatened to interfere with the
rightful decision of the case.Pagtalunan 291 F.3d at 64x(ting Malone v.
United States Podit&erv, 833 F.2d 128, 131 (9th Cir. 1987)L imited delays
and the prejudice to a defendant from the pendency of a lawsuit are realities of the
system that have to be accepted, provided the prejudice is not compounded by
‘unreasonable’ delaysld. But“[t]lhe law...presumes prejudice from
unreasonable delay.Ih re Phenylpropanolamine (PPA) Products Liability
Litigation, 460 F.3d at 1227. “Unnecessary delay inherently increases the risk that
witnesses’ memories will fade and evidence will become stabgtalunan 291
F.3d at 642diting Sibron v. New York892 U.S. 40, 57 (1968)Nevertheless, the
presumption may be rebutted if there is a showing that no actual prejudice
occurred In re Phenylpropanolamine (PPA) Products Liability Litigatid60
F.3d at1228

While the Defendants can reasonably be charged with a delay of at least
three months between the withdrawal of their counsel on December 18, 2017, and
the appearance of new counsel on March 15, 2018, there has been no showing that

theiractions caused actual prejudice, or will interfere with Avitus’s ability to
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obtain a fair trial and the rightful decision of the casherefore, this factor
weighs against dismissal.
d. Alternatives
“‘The district court abuses its discretion if it imposes a sanction of dismissal
without first considering the impact of the sanction and the adequacy of less drastic
sanctions” Malonev. U.S. Postal Serv833 F.2d1L28, 131-32 (quotingUnited
States v. Nat'l Med. Enters., In€92 F.2d 906, 912 (910ir.1986)). In this case,
Defendants have now secured counsel to represent them in this actiooteds
above, as an alternative to dismissal or other sanctions, Defendants will be ordered
to respond to Avitus’s discovery requests within 30 days, and the Court will
provide Avituswith the additioml time it requires to conduct necessary discovery.
This alternative is sufficient to address any prejudice caused by the Deféndants
delay. Therefore, this factor weighs against dismissal.
e Disposition on the Merits
Finally, public policy favors the disposition of cases on their merits.
Pagtalunan 291 F.3d at 643%(ting Hernandez v. City of El Mont#38 F.3d 393,
399 (9th Cir. 1998)). However, the Ninth Circuit “[has] also recognized that this
factor lends little support to a party whose responsibility it is to move a case
toward disposition on the merits but whose conduct impedes progress in that

direction.” In re PPA 460 F.3d at 1228. Given that Defendants are now
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represented by counsel aagkin a position to move their counterclaifiesward,
this factor weighs against dismissal at this time.
f. Conclusion

On balance, consideration of relevant factors leads to the conclusion that
dismissal ignappropriate Avitus’s motion for Rule 41(b) dismissiltherefore
DENIED.

3.  Fed.R. Civ. P. 16(f) and 37(c)

Avitus moves forsanctionsinderFed. R. Civ. P. 16(f) and 37(@gain
citing Defendants’ failure to comply with this Court’s orders &ailing to respond
to discovery.Rule 1gf) provides: “[oh motion or on its own, the court may issue
any just orders, including those authorized by Rule 37(b)(2)(AWii), if a party
or its atorney:(A) fails to appear at a scheduling or other pretrial conferéBge;
Is substantially unprepared to participater does not participate in good fathin
the conference; (C) fails to obey a scheduling or other pretrial ordddnder
Rule 37c), “[i]f a party fails to provide information or identify a witness as
required by Rule 26(a) or (e), the party is not allowed to use that information or
witness to supply evidence on a motion, at a hearing, or at a trial, unless the failure
was substarlly justified or is harmless.Fed. R. Civ. P. 37(c)

For the same reasons discussed abbeeCburt declines to sanction

Defendantsinder these RuledBut the Court has made Defendants aware of its

18



expectations moving forward, andhiayreaddress sanctions under thasd other
rules if Defendantdo not fully comply with the Court’s ordeor their discovery
obligations. At this time, howeverAvitus’s Rule 16(f) and 37(c) motions are
DENIED.

4, Fed. R. Civ. P. 56

As part of its Sanctions Motion, Avitus has requested the entry of summary
judgment in its favorapparentlyas to all claims assted in its Amended
Complaintand all counterclaims broughy Defendants.

Summary judgment is appropriate where the moving party demonstrates the
absence of a genuine issue of material fact and entitlement to judgment as a matter
of law. SeeFed. R. Civ. P. 56(cCelotex Corp. v. Catretd77 U.S. 317, 322
(1986). The party seking summary judgment always bears the initial burden of
establishing the absence of a genuine issue of materialGatitex 477 U.S. at
323. The moving party can satisfy this burden in two ways: (1) by presenting
evidence that negates an essemi@ment of the nonmoving party’s case; or (2) by
demonstrating that the nonmoving party failed to make a showing sufficient to
establish an element essential to that party’s case on which that party will bear the
burden of proof at trialld. at 32223.

Avitus’s summary judgmennotionis basedntirely uporNEA’s deemed

admissions to itRFAs. As determined abovhpwever NEA hasbeen permitted
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to withdraw those admission3hereforetheentirefactual bases for tus’s
motion has beewacatedand its motion for summary judgment mustO#eNI ED.
5. Fed. R. Civ. P. 55

Avitus has also moved for default judgment “on all remaining claims
against NEA. (Doc. 48 at 10.)This motion isbased on the sanwlations of the
Court’s orders and failure to respond to discovery.

While a district court has discretion to impose the sanction of default, it is a
harsh penalty imposed in only extreme circumstandesith v. Nu Image, Ing.
648 F.3d 779, 788 (9th Cir. 2011As the Seventh Circuit has recognized,
“[ d]efault judgment is strong medicine for discovery abuse. It is appropriate only
where there is a clear record of delay or contumacious conduct, where other less
drastic sanctions have proven unavailing, or where a party displays willfulness, bad
faith, or fault” Domanus v. Lewickir42 F.3d 290, 301 (7th Cir. 201dnternal
guotations and citations omitted.) In determining whether the sanction is
appropriate, a district court must evaluate the same five factors outlined above for
dismissal under Rule 41(bpreith, 648 F.3cat 788

For the reasons explained above with respect to Rule 41(b), dismissal is not
appropriate in this cas&Vhile Defendants’ conduct has been dilatory, it does not
warrant such an extreme measure. Defendants are now represented by counsel;

they have been ordered to respond fully to discovery within 30 days; and Avitus
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will be provided the opportunity to conduct any discovery necessagdi@ss the
issues in the case and preparetfial.

This case should be determined on the merits, not through sanctions and
default. Avitus’s Rule 55 motiois thereforeDENIED.

B. Settlement Motion

Avitus has also filed a separate motion to enforce an alleged settlement
between the parties.Settlement agreements are contracts, subject to the
provisions of contract law. Kluver v. PPL Montana, LL(293 P.3d 817, 824
(Mont. 2012). A contract must contain all its essential terms in order to be
binding. Id. A contract requires (1) identifiable parties capable of contracting; (2)
their consent; (3) a lawful object; and (4) a sufficient cause or considerétion.

“The consent of the parties requires that there ‘Ieuual assent or a meeting of
the minds on all essential terms to form a binding conttaGlobal Client
Solutions, LLC v. Ossell@67 P.3d 361, 36(Mont. 201§ (quotingKeesun
Partners v. Ferdig Oil C9.816 P.2d 417, 421 (1991).

Avitus argues that the email exchange excerpted above between Singer and
Mooney contains all the essential elements of a contract. Therefore, it cahends
Courtshould enforce the agreement in the manner Avitus insists: that is, a mutual
walk-away in this case and in the thedrajurisdictionalCalifornia cases. See

generallyDoc. 59.) Defendants argue they never consented to settle the California

21



cases, antherefore an essential element of a contract is misstee generally
Doc. 67.)

“I'tis well settled that a district court has the equitable power to enforce
summarily an agreement tote a case pending before itAnand v. Cal. Dept. of
Developmetal Services626 F.Supp.2d 1061, 1064 (E.D. Cal. 2009).
NeverthelessAvitus has not explained, much less established, this Court’s power
to enforce a settlement agreement that would termaaastes currently pending in
otherjurisdictiors. Seee.qg.,States v. Orr Const. C&60 F.2d 765, 769 (7th Cir.
1977) (“the court’s jurisdiction to enforce a settlement agreement must derive from
its original jurisdiction over the complaint”). Regardless, the Court agrees with
Defendants that the exchange between Singer and Mooney did not create a binding
settlement agreement.

As Mooneyexplainsin his affidavit—and as the available documentary
evidence confirms none of the communications between Mooney and Singer,
whether written or telephonic, contained any mention of the California cases until
Avitus’s February 12, 2017 proposed settlement agreement. That proposal was
rejected.(Doc. 671 at 14.) Avitus does not dispute that Mooney and Singer
never discussed the California cases; rather, Avitus relies on language from
Singer’s February 8, 2018, email to Mooney purporting to settle “any claims where

NEA is seeking or could seek contribution or indemnity, and any other claims
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arising from or relating to the eemployment relationship that formerly sted
between NEA and Avitus.” (Doc. §9). According to Avitus, the quoted
language- which does not mention the California cases or any gutisdictional
dispute— unambiguously includes not only claims arising from the allegations in
the instant lawst) butalso“contribution or indemnity claims, whether asserted or
unasserted by NEA or by Avitus, in existing actions, actions that do not exist, and
actions that neither party is aware of...without respect to jurisdi¢ti(Doc. 59 at
9.) Ths arguments devoid of merit.

Mooney’s January 26, 2018 letter to Singer begins by thanking Singer for
“discuss[ing] the potential resolution of tAgitus v. NEA Deliveritigation.”
(Doc. 671 at 9.) Regardless of Avitus’'s and NEA'’s respective involvemerttein
California cases, none of those cases are captighetlis v. NEA Delivety only
thiscase? None of Mooney’s or Singer’s later correspondences evince any
contemplation of the settlement of disputes other tharcéiss It is clear to the
Court that Mooneyinderstood-and only had cause to believéhathe was
discussing settlement of the instant lawsuit. If Singer meant for settdement
discussions to include the California cases, he should have expressecih@inint

more forthrightly than he did.

2 The Court alsmotes the use of the definite article “the,” and singular “litigation.”
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Mooney has attested by sworn affidavit that he and Singer never discussed
the California casedMooneywas not involved in the California casée had no
authority to settle the California casesd indeegdhe was uaware of them prior
to receipt of Avitus’s proposed settlement agreement. Awvifiessno evidence to
discredit any of thesassertions Accordingly, the Court finds that themas nota
“meeting of the mindsas to the involvement of the California ea the
settlement agreemerand that the purported agreement to st#ttdeefore lacked
the essential element of conse@issellg 367 P.3d at 367.

The Court similarly rejects Zurich’s argument that Avitus and Defendants
settled this case regardless of the applicabilithefagreement to the California
cases. $eeDoc. 71 at 13.)As explained,he Court finds that the purported
agreement did not contain all of the essential terms of a contract, and therefore no
contract was ever formed from which the Court could sever and enforce certain
terms to the exclusion of others.

For the foregoing reasorthe Settlement Motion i®ENI ED.

V. Conclusion
The Court hereby ORDERS as follows:
(1) Avitus’s Motion to Deem Facts Admitted, For Sanctions, For
Dismissal of Counterclaims, And For Entry of Defauildment Or

For Summary Judgme(iDoc. 47) isDENIED;
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(2) Avitus’s Motion To Enforce Settlement Agreement (D58) is
DENIED;
(3) Zurich’s Motion to Enforce Settlement Agreemé@nbc. 62)is
DENIED;
(4) NEA shall respond téwvitus’s First Discovery Requestgathin thirty
(30) days of the date of this Ordddefendants are advised that any future failure
to fully comply with the Court’s orders or its discovery obligations may be met
with sanctions.Depending on the nature of the violatidmstmay include the
entry of judgment in favor of Avitus on its claims, and the dismissal of the
Defendants’ counterclaims.

DATED this 10" day ofSeptembegr2018

b7
M7
TIMOTHY 4. CAVAN
United States Magistrate Judge
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