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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
BILLINGS DIVISION 9/3/2019

Clerk, U.5. District Court
District of Montana
Helena Division

FILED

PETER BYORTH and ANN CV 17-153BLG-TJC
McKEAN, on behalf of themselves and
all those similarly situated
ORDER
Plaintiffs,

VS.

USAA CASUALTY INSURANCE
COMPANY and JOHN DOESKX,

Defendant

Plaintiffs Peter Byorth and Ann McKean (“PlaintiffsBring this putative
classaction againstySAA Casualty Insurance Company (“USAA3lleging
USAA improperly administexd medical payment insurance benefits and
wrongfully denied coverage to Montana consum@&isintiffs assert five counts
against USAA: (1) breach of fiduciary ddity2) breach of aatract; (3) violation
of Montana’s Unfair Trade Practices AtMUTPA”) ; (4) punitive damages; and
(5) declaratory and injunctive relieRresently before the Court is Plaintiffs’
Motionfor Class Certification. (Doc. 92.)

111

! The Plaintiffs have consented to dismissaheir claim for breach of fiduciary
duty. SeeDoc. 130 at 10.
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l. Background

On Septemér 25, 2011, Byorth was struck by a motor vehicle while riding
his bicycle. Byorth was insured at the time of the incident by USAA under a
policy providing him with $10,000 ifM edPay” coverage. Byorth submitted
claims for his medical bills totaling $85,000 to USAA. USAA referred the claims
to Auto Injury Solutions (“AlS”) for review under a Medical Bill Audit (“MBA”)
process. USAA initially denied Byorth'’s claims as not medicaltyessary and
because of alleged coding erroBut USAA eventually paid Byorth’s claims up to
the policy limits.

On February 10, 2014, McKean was injured in a motor vehicle accident.
McKean was insured by USAA at the time of the accident under a policy that
provided $30,000 iiMedPay coverage.McKean submitted her claims for medical
bill payment to USAA, which USA4rovided to AIS for review under the MBA
process. USAA deniesbme of McKean’s claims as not medically necessary, and
reduced the reimbursement amountdtirersbecause they were not reasonable or
were in excess gfreferred povider rates.

Plaintiffs contendheywere both injured by USAA’s claims processing
practices which they allege denies or reduces payment to its insureds in violation
of the policy and the MUTPA. Specifically, Plaintiffs argue USAprscessing

practicedails to “reasonably investigate” the claims submitted by its insureds, in



violation of Mont. Code Ann. § 338-2012 and the policy? Plaintiffs allege
USAA implementedts unlawful practice by contractimgth AIS, who provides
an “automated, thirgbarty bill reviewing service[], that eliminate[s] the need for
the insurer’s adjuster or claims representative undertaking any individual or
personal investigation and evaluation of reasonable and necessary medical
expenses submitted on MedPay claims.” (Doc. 118 at 8.) AIS allegedly
automatically denies or reduces payment by applgregefflags, codes, and other
criteria Id. at 9. This alleged practieetheautomatiadenial or reduction of
claims without conducting reasonable investigatietis the focus of this action.
Spedically, Plaintiffs allege the following practices violate the UTPA and the
policy:
“RF” Denials: Plaintiffs allege thaUSAA directs AIS to program its
computerized review to compare the amount billed by providers for a specific CPT

code with the 80th percentile of chardesthe same CPT procedure, and then

2 “A person may not, with such frequency as to indicate a general business
practice, do any of the following: . . . (4) refuse to pay claims without conducting a
reasonable investigation based upon all available information[.]” Mont. Code Ann.
§ 3318-201@).

3 Plaintiffs allege USAA “implied and covenanted that it would act in good faith

and follow the law and the contracts with respect to the prompt and fair payment of
first-party Med Pay benefits.” Plaintiffs also allege USAA breached the policies

by “utilizing a system designed to reject claims without a reasonable investigation
based upon all available information[.{Doc. 118 at 120.)
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automatically deny payment of any amount that is more than $8®& the 80th
percentile. Plaintiffs allegeUSAA’s adjusters do not investigate the provider’s
charges or determine “the reasonable fee” for that provider's sebete®
reducing payment otie claim

“PPO” Denials: Plaintiffs allegeUSAA directs AlSto program its computer
to automatically deny full payment of providers’ higd instead pay a lower rate
based upon undisclosed Preferred Provider Organization (“PPQO”) agreements,
even though the providers have no agreements with USAA to accepivtre lo
PPO rate.Plaintiffs allegeUSAA’s adjusters do not investigate whether the
providers agreed to the PPO rates befedeicingpaymenton the claim

“DOC” Denials: Plaintiffs allegeUSAA directs AIS to program its computer
to automatically flag antteny’ payment of medical bills if certain documents are
not attached to the billdnstead of paying the claim, requests are sent to the
insured or provider to submit additional documentation. Plaintiffs allegfe s
“denials are made without USAA’s adjuster conducting any investigating whether
the documentation was needed to substantiate the necessity of the billed
treatments.

“Duration of Care” Denials Plaintiffs allege USAA directs AlS to program
its computeizedreviewto automatically flag antideny’ bills for certain CPT

codes based on “duration of care” if the treatment exceeds the 12th similar



treatment on the same clairti.a claim is flagged for this reason, it is forwarded to
a medical professi@hfor review. Plaintiffs claim he“denial$ are made
automatically by the computer without USAA’s adjuster conducting any
investigation of whether the treatments were necessasyead, the flagged
procedures are automatically sent by the computer to an AlS nurse or physician for
review.

“00-Day Gap in Care” DenialsPlaintiffs allegeSAA directs AlS to
conductits computeized reviewto “deny payment of medical bills if the
treatment occurred more than 90 days after the accident or the last treatment
received by the insureds$.a claim is flagged for this reason, it is forwarded to a
medical professiaal for review. Plaintiffs contendhe flagged procedures are
automatically sent to AIS physicians for review without any investigations by
USAA'’s adjusters of the necessity for the treants.

Plaintiffs originally filed this action in state court on April 24, 2015, and

USAA initially removed the case to fedecmurt on June(@, 2015. See Byorth v.
USAA Casualty Ins. Col5cv-51-BMM (D. Mont. 2015). Upon determiningt
did not have jurisdiction over the matter, this Coamandedhe casdo state
district court. Plaintiffs then filed a motion to certify class, which the state district

court granted.On appealthe Montana Supreme Court found the district court



abused its discretion in granting certificatiddee Byorth v. USAA Casualty Ins.
Co, 384 P.3d 455 (Mont. 2016).
On October 23, 2017, Plaintiffs filed their First Amended Complaint in

state court. USAA again removed the case to federat cn November 17, 204
(Doc. 1.) On April 29, 2019, Plaintiffs filed their Second Amended Complaint.
(Doc. 118.) Although filed prior to their Second Amended ComplRiaintiffs’
motion in support of class certification concern the allegatiotisa Second
Amended Complaint
[I. Legal Standard

The Court’s decision to certify a class action is guided by Re@iv. P.23.
The party requesting certification bears the burden of proving by a preponderance
of the evidence that alequirements for class certification are midalliburton
Co. v. Erica P. John Fund, Incl34 S.Ct. 2398 (2014 Rule 23 “does not set
forth a mere pleading standardValMart Stores, Inc. v. Duke564 U.S. 338,
350 (2011).The plaintiff must “affirmatively demonstrate” the rule’s requirements
aremet Id. Therefore, the Court cannot accept the allegations in Plaintiffs’
complaint as true; Plaintiffs rstiprove Rule 23’s requirements are “in fact”
satisfied. Id. at 349;Brown v. Elextrolux Home Products, In817 F.3d 1225,
123334 (11h Cir. 2016) See alspEllis v. Costco Wholsesale Corp57 F.3d

970, 983 (¢h Cir. 2011) (finding the district court appliéanpermissible legal



criteria” by accepting the allegations in the complaint as tatker than
“resolving the critical factual disputes” overlapping with the Rule 23(a)
requirements.)

The Court cannot certify a class unless all requirements of Rule 23(a), and
one requirement of Rule 23(b), are satisfi€dikes 564 U.S. at 345Rule 23(a)
requires the plaintiff to prove the proposed clagd)isufficiently numerous
(numerosity) (2) the action involvesgjuestions of law or fact common to the class
(commonality) (3) the class representative’s claims and defenses are typical of the
class(typicality); and (4)the representative will adequately protect the interests of
the clasgadequacy) Fed. R. Civ. P. 23(a)The Court cannot find these factors to
be satisfied without “significant proof[.]Ellis, 657 F.3d at 983 [P]roper
analysis under Rule 23 requires rigorous consideration of all the evidence and
arguments offered by the partiedri re Hydrogen Peroxide Antitrust Litigatipn
552 F.3d 305321 (1@h Cir. 2008).

In addition to satisfying these requirements, the plaintiff must also meet at
least one of Rule 23(b)’s requirements. Fed. R. Civ. P. ZAifiger v. Accufix
Research Inst., Inc253 F.3d 1180, 1186%®Cir. 2001). HerePlaintiffs request
certification under Rule 23(b)(2) and Rule 23(b)(3).

Certification under Rule 23(b)(2) is proper when “the party opposing the

class has acted or refused to act on grounds that apply yeteethe class, so that



final injunctive relief or corresponding declaratory relief is appropriate résgec
the class as a wholeFed. R. Civ. P. 23(b)(2)Rule 23(b)(2) may be satisfied if
“class members complain of a pattern or practice that is generally applicable to the
class as a whole.Rodriguez v. Haye$91 F.3d 1105. 1125 (9th Cir. 2010The
key to the (b)(2) class is the indivisible nature of the injunctive or declaratory
remedy warranted the notion that the conduct is such that it can baresgmr
declared unlawful only as to all of the class members or as to none &f them.
Dukes 564 U.S. at 360 (internal quotations omitted).

A 23(b)(2) class can only be authorized if one declaratory or injunctive
remedy would relieve each class memRB&(p)(2)is not applicable when
individual class members “would be entitled to a different injunction or declaratory
judgment against the defendantd. Additionally, certification under 23(b)(2) is
inappropriate “when each class member would be entitled to an individualized
award of monetary damageésr where the court would be required to make
individual determinations of class membership aaloility. 1d. at 361 Jamie S. v.
Milwaukee Pub. Schoql668 F.3d 481, 499 {7 Cir. 2012).

Nevertheless, requests for monetary damages may be permissible under Rule
23(b)(2), so long as they are incidental to the litigation, and do not require an
individualized determinationDukes 564 U.S. at 36@2. But courts“should be

cautious to certify a 23(b)(2) class where significant monetary damages are



available— and consequently may become unavailable if class litigation is
unsuccessfut because Rule3b)(2) does not provide class members with an
absolute right of notice or the right to apit of the class."Clark v. State Farm
Mut. Auto. Ins. C9.245 F.R.D. 478, 486 (D. Colo. 2007).

Plaintiffs also seek certification under Rule 23(b)(3). TherQwoay certify
a class under Rule 23(b)(3)‘the court finds that questions of law or fact common
to the class members predominate over any questions affecting only individual
members, anthata class action is superior to other available methods” of
adjudication. These requirements serve to promote judicial economy an
efficiency by uniformly adjudicating an issue raised by similarly situated class
members.Anchem Products, Inc. v. Windsé21 U.S. 591, 615 (1997). The
Ninth Circuit has held thdtommon questions of fact do not predominate where
an individualized ase must be made for each memberazza v. American
Honda Motor Co., Ing.666 F.3d 581, 596 (9Cir. 2012).

As opposed to (b)(2) classes, “the (b)(3) class is not mandatory; class
members are entitled to receive ‘the best notice that is praleticader the
circumstances; and to withdraw from the class at their optiddikes 564 U.S.
at 362 (citing Fed. R. Civ P. 23(c)(2)(B)).

In considering certification, the Court must engage in a “rigorous analysis.

Chamberlain v. Ford Motor Cp402 F.3d 952, 961 (B Cir. 2005) “Merits



guestions may be considered [at the certification stage] to the exianonly to
the extent-that they are relevatw determining whether the Rule 23 prerequisites
for class certification are satisfiedSee alsoPukes 564 U.S. at 35{noting the
merits of the underlying claims may unavoidably intrude into the Rule 23
analysi3; andEllis, 657 F.3d 970, 981 {9Cir. 2011) (“a district counnust
consider the merits if they overlap with the Rule 23(ajiregnents . . and
resolve factual disputes necessary to determine whether there was a common
pattern and practice that could affect the class as a wh{ehasis in origina)
Whether to grant class certification is left to the court’s discretidontgomery v.
Rumsfeld572 F.2d 250, 255 (9th Cir. 1978)
[11. Discussion
Plaintiffs seek certificationf the followingfive clas®s
(1) The RF ClassAll USAA insureds who, from the starting date of the
applicable statute of limitations to present, submitted a MedPay
claim for payment of a medical bill and had full payment denied for
one or more bill lines based on an “RF” reason code, including an
“‘RF_2,”“RF_3,” or “RF_2_ 26" or similar “RF” code, which was
defined in the EOR to mean that the charge exceeded a reasonable
amount for the service provided,
(2) The PPO ClassAll USAA insureds who, from the starting date of
the applicable statute of limitahs to present, submitted a MedPay
claim for payment of a medical bill and had full payment denied for
one or more bill lines based on a “PPO” or similar reason code,

which was defined in the EOR to mean that the charge exceeded an
allowable rate set by databases containing PPO rates;
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(3) The DOC ClassAll USAA insureds who, from the starting date of
the applicable statute of limitations to present, submitted a MedPay
claim for payment of a medical bill and had a payment denied for
one or more bill lines based on a “DOC 55,” “DOC 59" or similar
code, which was defined in the EOR to mean the documentation
submitted did not substantiate the need for the billed treatment;

(4) The Duration of Care or Gap in Care Clagdl USAA insureds
who, from the starting date of the applicable statute of limitations to
present, submitted a MedPay claim for payment of a medical bill
and had payment denied for one or more bill lines based on a “PR
48,” “PR 167,” “PR 168,” “PR 172,” "“PR 176" or similar reason
code in the EOR and the insured’s electronic claim file shows an
“auto move” of the bill line for further review due to “duration of
care,” “gap in treatment,” or similar annotation; and

(5) All Montanans presently insured under USAA MedPay policies.

(Doc. 92at 23.)

A. Rule23(a)

Under Fed. R. Civ. P. 23(c)(5), “a class may beddiinto sublasses that
are each treated as a class under the rtilhi's means that each subclass must
independently meet the requirements of Rule 23 for the maintenance of a class
action.” Betts v. Reliable Collection Agency, L6659 F.2d 1000, 1005 (9th Cir.
1981). Plaintiffs have noattempted tshowthateach subclass meets the
requirements oéach23(a)factor. Rather, in their brief in support of their Motion

to Certify Class, Plaintiffs discuss the factors generally, without application to each

specific subclassSeegenerally,Doc. 93 Neverthelesghe Court is required to
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review each of the proposed subclasses to determine wkédimaiffs’ showing
satisfieshe requirements of Rule 23(a)
1. Numerosity

The numerosity requirement is satisfied when the class presented is so large
that joinder ofall members is impracticable. Fed. R. Civ. P. 23(a)(1). An exact
number of members is not required to adequately plead numerosity; a reasonable
estimate is sufficientBurtonv. Mountain West Farm Bureau Mut. Ins. (214
F.R.D.599,608(D. Mont. 2003)citing Robidoux v. Celan®87 F.2d 931, 935
(2d Cir. 1993)).Nevertheless, eonclusory allegation is not a reasonable estimate.
Ziedman v. J. Ray McDermott & Co., In651 F.2d 1030, 1038tfbCir. 1981)

When proposing subclassése plaintiff must show numerosity is met for each
subclass.Marcus v. BMW of North America, LL.687 F.3d 583 (3d. Cir. 2012)
(finding district court abused its discretion in certifying class without a showing of
the number of members of a statgle sulclass)

Plaintiffs estimate the class to include hundreds of USAA insureds across
Montana. Plaintiffs claim this number is supported by USAA’s Notice of
Removal, wheré&JSAA acknowledged the class would consist of “at least 100
class members.(Doc. 1 at 67; Doc. 93 at 31.)The Notice of Removastates

“over 100 Montana consumers submitted claims in wiik$ provided services in

12



assistance of the medical bill audit process and in which USAA CIC paid less than
the submitted amount.{Doc. 1 at 7.)

These criteria, however, do not matbk limitationsoutlinedin Plaintiffs
proposed clags Rather, the Notice of Removal relies on the defined class in
Plaintiffs’ First Amended Complaint, and that defined slasubstantiallyoroader
thanthe proposed class in Plaintiffs’ Second Amended Complaint, and from the
proposed classes in the instant motitoh. The Courtthereforecannot infer
numerosity is met based upon the First Amended Complaint’s proposed class
because the instant proposed classes are defined more nai$aslyega v.-T
Mobile USA, Inc.564 F.3d 1256 (1h Cir. 2009) {inding the districtcourt’s
speculatio as to numerosity based orMIobile’s size and large employee base
wasinsufficient and @l not excuse the plaintiffs’ failure to produce evidence of
numerosity).

Nevertheless, USAA does not challenge the numerosity requiréraentit
removed the cade thisCourt undetthe Class Action Fairness Actlleging the
class size “easilincludes more than 100 members.” (Doc. 1 at 8.) The Plaintiffs
arealsochallenging USAA practices anstatewide basis. Given USAA'’s lack of
oppositionand the representations made in its notice of remadvalreasonable to
infer thenumerosity requirement has been madlditionally, the numerosity

requirement is relaxed whepkaintiffs seek injunctive and declaratory relief.
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Reasonable inferences arising frplaintiffs’ evidence are sufficientCivil Rights
Ed. & Enf't Ctr. v. Hospitality Props. TrusB17 F.R.D. 91, 100 (N.D. Cal. 2016).
2. Commonality
Commonalityis met through the existence of the “same injury” resulting in a
“‘common contentionthat is “cgable of classwide resolution . . . in one stroke.”
Dukes 564 U.S. at 350YWhat matters to class certification . is not the raising
of common ‘questions-even in droves- but, rather the capacity of a classwide
proceeding to generate commamswaes apt to drive the resolution of the
litigation.” Id. (Quoting NagaredaClass Certification in the Age of Aggregate
Proof, 84 N.Y.U.L.Rev. 97, 1322009). Buteven a single common question is
sufficientto satisfy the requiremenDukes 564 U.S. at 359:This analysis does
not turn on the number of common questions, but on their relevance to the factual
and legal issues at the core of the putgdclass’ claims.” Jimenez. Allstate Ins.
Co, 765 F.3d 1161, 1165 (9th Cir. 2014).
Plaintiffs have identified the following common questions of factlaw
relative to each of their proposed subclasses:
(1) Does USAA condition coverage of MedRagims using an RF
methodology without USAA'’s adjusters conducting individualized
gléiezcij?gations? Does this practice violate Montana law or breach the

(2) Does USAA condition coverage of MedRagims using PPO denials
without USAA’s adjusters conducting individualized investigations?

14



Does this practice violate Montana law or breach the policy?

(3) Does USAA condition coverage of MedPay claims using “DOC”
denials without USAA’s adjusters conducting individualized
investigations that the documents are necessary to substantiate the
treatments? Does this practice violate Montana law or breach the
policy?

(4) Does USAA condition coverage using “duration of care” of™12
treatment” denials without USRs adjusters conducting
individualized investigations to determine whether the treatments are
necessary? Does this practice violate Montana law or breach the
policy?

(5) Does USAA condition coverage using(:daygap in care” denials
without USAA'’s adjusters conducting individualized investigations to

determine whether the treatments are necessary? Does this practice
violate Montana law or breach the policy?

Plaintiffs allege these questions can be answered on a clasbagidebecause
everyMedPay claim goes through USAA’s MBA process regardlessrof a
differences the claimmay have.Therefore, the legality of that process holds the
class’ claims together. (Doc. 93 at 18FAA does not dispute that all of its
MedPay claims are processed through Ail®ler the MBA.

The Court finds that Plaintiffs have sufficiently identified questions of fact
that are common to each subclass defined in subclasses one through foache
putativeclass member had a USAA automobile insurance policy and had one or
moreMedPay clains denied or reduced. USAA processed these claims according

to the MBA. Thaprocessllegedly resulted in the automatic denial or reduction

15



of paymentin violation of theclass members’ policgnd Montana lawThe
guestion common to all membensthese subclassesthereforavhethertUSAA
breached the insurance policies and violated Montana ldailbyg to conduct
individualized investigations for each submittedrmaResolution of this question
will also help drive resolution of the claim.

Therefore Plaintiffs have identified a common injury (the denial or reduction
of benefits); a common contention (the denial of clamteout conducting a
reasonable investgion); thecommon questigraccording to Plaintiffs;an be
answered on a classwide basis; andaerstral toPlaintiffs’ claims. The Court
finds the commonality requirement has been satisfied.

3. Typicality
Rule 23(a)(3) requires that the claiarsd defensesf the named plaintiffs

be “typicd” of the those of the rest of the clag®d. R. Civ. P. 23(a)(3). “The test
of typicality is whether other members have the same or similar injury, whether the
action is based on conduct which is not unique to the named plaintiffs, and whether
other class members have been injured by the same course of cohthrori v.
Dataproducts Corp976 F.2d 497, 508 (9th Cir. 1992). The Supreme Court has
noted that “[tthe commonality and typicality requirements of Rule 23(a) tend to

merge [because both seek to determine] whether the named plaintiff’'s claim and
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the class claims are so interrelatedt tinterests of the class members will be fairly
and adequately protected in their absen@&ukes 564 U.S. at 349, n.5.

Here, Plaintiffs claim they suffered the same injury as all class members as a
result of USAA'’s claims practicesthe denial or underpayment of claims.

Further, Plaintiffs have submitted exhibits to their brief demonstrating that
Byorth's and/or McKeais claimswere denied or reduced forasons identified in
each subclass.

While USAA points to some unique characteristics of the claims for both
Byorth and McKean, the claims do not need to be substantially identical to the
absent class memberBarsons v. Ryarv54 F.3d 657, 685 (9th Cir. 2014). Under
the rulés “permissive standardsy’is sufficientif the members have the same or
similar injuryand were injured by the same course of condiact.“Thus,

‘[tlypicality refers to the nature of the claim or defense of the class repregentati
and not to the specific facts from which it arose or thefreought.” Id (quoting
Hanlon v. Dataproducts Corp976 F.2d 497, 508 (9th Cir. 1992).

Plaintiffs have sufficiently alleged and produced evidence to show that
Byorth and McKean have similar injuries to the putative class members and were
allegedly injured by the same course of conduct. Typicality is therefore met.

111

111
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4. Adequacy of Representation

Rule 23(a)(4) requires the named plaintiff to “fairly and adequately protect the
interests of the class.” Fed. R. Civ. P. 23(a)(4). To determine whether this
requirement has been met, courts look to two factors: (1) whether the named
plaintiff's counsel is competent to represent the class; and (2) whether there exists
any conflict of interest between the class representatives and the rest of the class.
Hanlon v. Chrysler Corp.150 F.3d 1011, 1020 (9th Cir. 1998).

Thereis no dispute that Plaintiffs’ caigel is competent to handle this matter on
behalf of the classSeeDocs. 94, 95, 96lt is alsounlikely any conflict of interest
exists or will arise between the class representatives and class meRibaarisifs’
claims aresubstantially similato the class claimsnd Plaintiffs have vigorously
litigated this matter on behalf of the class thus Tdre adequacy of representation
requirement is clearly met.

B. Rule23(b)
If the Court finds Plaintiffs have satisfied the prerequisitesudé R3(a), it
must then evaluate whether Plaintiffs have met at least one cdtidgoriesinder

Rule 23(b)! The categories are not mutually exclusive, and the Court can certify a

4 As discussed regarding the 23(a) factors, it shioeldoted that Plaintiffs have

not affirmatively shown each subclass meets the requirements of eatFa28&1r.
Rather, in their brief in support of their Motion to Certify Class, Plaintiffs discuss
the factors generally, without application to each specific subctss generally,
Doc. 93. As the party wih the burden to show such requirements are met,
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class under more than one subdivisi@eorge v. Kraft Foods Global, In@251
F.R.D. 338, 353 (N.D. Ill. 2008). Here, Plaintiffs requéstthe Court certify
four classes under Rule 23(b)(3) and a single class for declaratory and injunctive
relief under Rule 23(b)(2.
1. Rule 23(b)(3)

Plaintiffs propose certification of their first four classes under Rule 23(b)(3).
As discussed above, to certify a class under Rule 23(b)(3), the Court must find
“questions of law or fact common to class members predominate over any
guestions affecting dypindividual members.” Fed. R. Civ. P. 23(b)(3). The Court
must also determine that “a class action is superior to other available methods for
fairly and efficiently adjudicating the controversyld. These two factors are
referred taas the “predominance” and “superioritgquiremerg.

a. Predominance

The predominance inquiry is more stringent than the commonality criteria
under Rule 23(a)(2) and “tests whether proposed classes are sufficiently cohesive
to warrant adjudication by representatiodinchem Products, Inc. v. Windsor

521 U.S. 591, 6224 (1997). Cohesiveness rests on the dominance of common

Plaintiffs must establish that each subclass satisfies all of the requirements for
certification.

® Plaintiffs' proposé definition for the 23(b)(2) clads “all Montanans presently
insured under USAA MedPay policies.” (Doc. 92 at 3.)
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guestions over individual interests in the casgson Foods, Inc. v. Bouaphakeo

136 S.Ct. 1036, 1045 (2016). Common questions are those tilieesame

evidence will suffice for each member to make a prima facie showing or the issue
IS susceptible to generalized, class wide proof[,]” while individual questions
require class members “to present evidence that varies from member to member.”
Id. (quoting 2 William B. RubensteifNewberg on Class Actiorgs4:50 (5th ed.

2012).

If at least one of the central issues in the case are common to the class and
predominate, “the action may be considered proper under Rule 23(b)(3) even
though other important matters will have to be tried separately, such as damages . .
.7 1d. But*“wide variances in individual actual damages, although insufficient
standing alone to justify decertification, further support the . . . conclusion that
individual questions igdominate over common issué&3ole v. Gene by Gene,
Ltd., 735 Fed. App’x. 368, 369 9Cir. 2018) (citingComcast Corp. v. Behrend
569 U.S. 27, 3385 (2013) (finding predominance not met where “[q]Juestions of
individual damage calculations will inevitably overwhelm questions common to
the class.”)

Here, common questions do not predominate over the class members’
individual questions Plaintiffs’ class claims are based on allegegiach of the

insurance policy andiolation ofthe MUTPA, specificallyMont. Code Ann. 88
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33-18-201(4). Section201(4) prohibits “refus[ing] to pay claims without
conducting a reasonable investigation based upon all available information.”
order to establish a violation cd&ion201(4), Plaintiffs will berequired to show
USAA (i) refused to pay their medpay claim (ii) “without conducting a reasonable
investigation based upon all available information,” 818301(4), and (iii) that
the violation caused Plaintiffs “actual damages,” 818242(1). Furthe, an
insurer is not liable under the MUTPA if the insurer had a “reasonable basis in law
or in fact for contesting the claim or the amount of the claim[.]” Mont. Code Ann.
8§ 3318-242 (5).
For their breaclof contract claim, Plaintiffs muststablish a keach of the
insurance contract, and that “the breach of contract proximately daussdages,
or that the damages likely resulted from the breach of contii@antCup Cty.
Water &/or Sewer Dist. v. Garden City Plumbing & Heating, ,I200 P.3d 60, 68
(Mont. 2008) (“[D]Jamages . . . are subject to limitations of causation, certamaty, a
foreseeability,” and they “clearly must be ascertainable in their nature and origin.”)
Individualized issues would predominate over the common igsieth of
Plaintiffs’ claims, since he evidence required to adjudicate the claims will differ
substantiallyfor each class membeihe Court wouldbe required to conduct an
inquiry intotheadjustment procedesr each clainto determine whether USAA’s

process was wrongful as to that claim.
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In order to determine whether a claim was denied without conducting a
reasonable investigatiofgr example, all information available to the insurer at the
time of the denial must be evaluatelis discussed ibhorang v. Fortis Ins. C9
192 P.3d 186, 204 (Mont. 20Q8)a]s the plain statutory language dictates, the
iIssue of whether an insurer’s investigation was reasonable requires an analysis of
all information available to the insurer when it denied the claim. Therefore, our
precedent’s hold that the jury must consider, at a minimum, the insurer’'s own
records . . . the jury must be ‘aware of everything in the claims file,” such as

‘investigative reports, evaluations, and corresgoe.”) (citingGraf v.
Continental Western Ins. C&9 P.3d 22, 27 (Mont. 2004)). The Montana
Supreme Court also emphasized that the denial must be evalunaigtit‘of the
information possessed by timsurerat the time it adjusted the underlyingim.”
Id. (Emphasis belongs to the courfhus, @ch member’s claim file would be
subject to an individualized review, and “mini trialgbuld be requiredo
determine the reasonableness of USAA'’s investigation as takach

Additionally, proving the elements of a MUTPA claim would require
Plaintiffs to show USAA’s processing scheme resulted in damages to the class
members. But the criteria for establishing damages under the MUTPA are

individualized. Damages are only awarded under the MUTPA where the

claimant’s damages were proximately caused by the MUTPA violation. Mont.
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Code Ann. § 3318-242 (4). Addressing tls issues would require an

individualized determinatioof what services were performed; atlamount was
billed for those services; was that amount reasonable; how much did USAA pay
toward the bill; and did the health care provider bill the claimant for the remaining
balance? These individualized inquirtead tonegate predominance.

Plairtiffs’ breach of contract claim also raises individual questions; did
USAA'’s claims procesbreach the policyor each claimand did each member
suffer damages as a result?

These individualized questions also predominate each of Plaintiff’'s
subclasses. To determine tineasonable féeand“PPC subclasses, for example,
the individualized inquires would include whether the providers accepted the
reduced amount as full payment or was the insured subject to balance billing;
whether the billed amount cortstties a reasonable charge for the services provided
as defined by the policy; whether the amount paid to the provider was reasonable;
and whether the classemberhas released or assigned his or her claims.

As to the*documentequest subclassthe requst for documents is not a final
denial of the claim; it is a request for additiodatumentationo determine
whether the claim is covered. Neverthel@sdividualized inquires under this
sukclasswould include whether the request for documentationreasonable;

whether the insured or their medical provider responded to the request; whether a
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medical professional reviewed the bill and recommended payment or aeaial
result of the request; and was the claim ultimately paid.

With respect tahe“duraion-of-car€ or “gapin-caré subclasses, claims
within these classes were r@nied the claims were flagged to triggenmedical
review prior to paymentTherefore, eachlaimflagged forreviewwould require
an assessment of the necessity wiegicalreview, an examination of the
physician or nurse’s analysis of the medical records and bills;reexbéuation of
the recommendation to pay or deny the claifhe adjustés ultimate decision to
pay or deny the claim would also be subject to review.

Therefore, Plaintiffsclaims present numerous individualized questions which
would plainly predominate over common questions.

Plaintiffsrely onShort v. USAA Casualty Ins. C8012 WL 208091 (N.D.
Ok. Jan 24, 2012p supporitheir argument that predominance is satisfied. That
case, however, ieadilydistinguishable from the instant matter. Short the
insured filed a motion to amend his complaint to add class claims. In granting the
motion, the court found “[b]Jased on Plaintiff’'s allegations . . . it is likely that
common questions predominate over individual questiolts.at *5. But the
standard applied i8hortis inapposite to the standard the Court must apply here.

In Short the court granted leave to amend, not class certification, based solely

on the allegations in the plaintiff's proposed amended complaint. In doing so, the
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court declined to consider any of USAA'’s exhibits opposing leave to amend
because such evidence was “outside the pleadingsl. it *2. The court noted
USAA'’s objections to the plaintiff's class claims would be more appropriately
discussed during the class certification stage of the proceeddhgt.*3-4. Here,
the Court must conduct a “rigorous” analysis and cannot simply acceptiffdai
pleadings as trueShortis therefore not persuasive authoritydetermining
whether the predominance factor has been satisfied.
b. Superiority

In addition to predominance, the Court must also consider whether a class
action is superior to other forms of adjudicati@ince the Court has fourtldat
Plaintiffs have not satisfied the predominance requirement, the superiority
requirement does not ee to bedetermined Nevertheless, these claims are
subject to individual actionsContrary to Plaintiffs’ argument, individual actions
for breachof insurance contracts and violation of the MUTPA are regularly
brought in this Courtln fact, two simila cases are currently pending in this Court.
Garner v. USAA GIC et al19-CV-59-DWM (D. Mont.); Lorenz v. Garrisonl8&
cv-82-BLG-TJC (D. Mont.) They are also not necessarilydsf mininis value.
Under theMUTPA, plaintiffs carrecovemot onlythe benefits under the insurance
policy but can also recovegeneral damagesd punitive damages in appropriate

cases.
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In addition,if “classwidelitigation of common issues will reduce litigation
costs and promote greater efficiency, a class action may be superior to other
methods of litigation.”Valentino v. CarteiWallace, Inc.97 F.3d 1227, 1234 (9th
Cir. 1996). But “[i]f each class member has litigate numerous and substantial
separate issues to establish hik@rright to recover individually, a class action is
not ‘superior.” Zinser v. Accufix Research Inst., In253 F.3d 1180, 1192 (9th
Cir. 2001). As discussed above, each class imenvould be required to litigate a
number of different issues to establish a breach of the insurance policy or a
violation of the MUTA. Additionally, several issues would have to be resolved on
an individual basis to establish each member’'s damageshotity the case would
necessarilyequire each class member tigiate a host ohdividualissues to
establish the right to recover and the amount of recoverable damages.

Accordingly, the Court finds certification under Rule 23(b)(3) is not
appropiate.

2. Rule 23(b)(2)

Plaintiffs also seek certification of a single class under Fed. R. Civ. P.
23(b)(2). As noted, the proposed class consists of “all Montanans presently
insured under USAA MedPay policies.” (Doc. 92 at 3.) Plaintiffs seek declarator

and injunctive relief.
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As discussed above, Rule 23(b)(2) only requires that party opposing the
class hfve] acted or refused to act on grounds that apply generally to the class, so
that final injunctive relief or corresponding declaratory relief is appropriate
respecting the class as a whol&ed. R. Civ. P. 23(b)(2). “Rule 23(b)(2) applies
when a single injunction or declaratory judgment would provide relief to each
member of the class.Dukes 564 U.S. at 338See alsoRodriguez591 F.3cht
1125 (stating a party can satisfy Rule 23(b)(2) if “class members complain of a
pattern or practice that is generally applicable to the class as a whole.”). Class
certification would not be appropriate under Rule 23(b)(2), howevérriveach
individual class member would be entitled to a different injunction or declaratory
judgment against the defendanDukes 564 U.S. at 360.

It is not necessary that the conduct challenged by a Rule 23(b)(2) action cause
damage to each class miger. Rather, Rule 23(b)(2) does not require the Court
“to examine the viability or bases of class membegshtd from a practice
applicable to all of them.’Rodriguez591 F.3dat1125. The Ninth Circuit has
held that “[t]he fact that some class members may have suffered no injury or
different injuries from the challenged practice does not prevent the class from
meeting the requirements of Rule 23(b)(2d" Further concerns of

manageability and judicial economy are “irrelevant to 23(b)(2) clagmat Id.
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at 112526 (quotingForbush v. J.C. Penney Co., In894 F.2d 1101, 1105tfb
Cir. 1993).

Importantlyfor this case, certification under Rule 23(b)(2) does not require a
finding of predominance or superiorityn Walters v. Renal45 F.3d 1032, 1047
(9th Cir. 1998)the Ninth Circuit found “[a]lthough common issues must
predominate for class certification under Rule 23(b)(3), no such requiremeat exis
under 23(b)(2). It is sufficient if class members complain of a paitgoractice
that is generally applicable to the class as a whole.” The Supreme Court affirmed
this principlein Dukes 564 U.S. at 3653, stating: “[w]hen a class seeks an
indivisible injunction benefitting all its members at once, there is no reason to
undertake a casspecific inquiry into whether the class issues predominate or
whether class action is a superior method of adjudicating the €lisput
Predominance and superiority are salident.”

Under Plaintiffs proposefifamework hergtheir claim for injunctiveand
declaratoryrelief does noseekdamages Ther request fodeclaratory relief
would addresgach class memberc®mplaint that USAAadjustsMedPay claims
without conducting an individualized investigatj@andtheir request for injunctive
relief would preventhat practice in the futureSuch declaratory and injunctive
relief would satisfy Rule 23(b)(2) since tbenduct complained of “is generally

applicable to the class as a whol®bdriguez591 F.3d at 1125That is, each
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class membehmnolds aUSAA MedPay policy and complains of the saatieged

pattern or practice that USAA does natompletean individualized investigation
before (1) paying health care providers a reduced amount, or (2) declining to pay
the amount charged altogetheDo€. 118 at %7.) Moreover, a single injunction

or declaratory judgment would provide relief to each member of the class; multiple
injunctions or declarations would not be requir@therefore, certification of a

single class under Rule 23(b)(2) seeking declaratory and injunctive relief is
appropriate.

USAA argue that 23(b)(2) certification is improper foeweral reasons. It
contendsfor example, that certification is improper because the putative class
memberdMedPay claims have already been investigated and administered.
Therefore, USAA maintain&3(b)(2) certification is inappropriate becatisese
members do not face future haandare properly considered as a damages class.
But this argument ignores that the class members are all current holders of USAA
MedPay policies, and they will be subject to USAAameclaims adjustment
process should theyalie any future claimgnder their policies

USAA also argesthat Rule 23(b) certification is not appropriate because the
rule does not authorize certification when members are entitled to an
individualized award of damages, citibgikes 564 U.S. at 3681. But unlike

Dukes the Plaintiffs do not seek an award of damages, incidental or otherwise, in
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connection with their claim for injunctive and declaratory relief. Consequently,
Dukes admonition that “individualized monetary claim bel in Rule 23(b)(3)” is
inapplicable.

Finally, USAA argues that Plaintiffclaim for declaratory relief is not
available under Montana’s UTPA. USAA maintains thatNHéTPA only
provides relief in the form of monetary damages. This is the same isser irai
USAA'’s motion to dismiss (Doc. 12. The Court has not ruled on USAA’s
motion, and it remains to be determined whether it will impact Plaintiffs’ ability to
proceed on its claim for declaratory and injunctive relief.

V. Conclusion

For the foregoingeasons| T ISHEREBY ORDERED as follows:

1. Plaintiffs motionto certifya class action under Fed. R. Civ. P.
23(b)(2) isgranted with respect to their claim for declaratory and injunctive relief
in Count V of Plaintiffs’ Second Amended Complaint (Ddt8). The class will
consist ofall current residents of the state of Montana who are currently insured
under a USAAMedPay policy. The issues to be determined in the action are (1)
whether Plaintiffs are entitled to declamg judgmenthat USAAs MedPay
claims handling practices violate Montana law by either reducing or denying
claims without first conducting a reasonable investigation, and (2) whether

Plaintiffs are entitled to an injunoh prohibiting such claims practices.
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2.  After considering the factors set forth in Fed. R. Civ. P. 23(g)(1)(A),
Plaintiffs counsel of record in this action are appointed class caunsel

3. Plaintiffs motion for class certification is denied in all other respects.

IT ISORDERED.
DATED this3rdday of September2019.
N

TIMOTHY 4. CAVAN
United States Magistrate Judge
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