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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
MISSOULA DIVISION

PETER BYORTH and ANN CV 174153M-KLD
McKEAN, on behalf of all others
similarly situated,

ORDER
Plaintiff,

VS.

USAA CASUALTY INSURANCE
COMPANY and JOHN DOESKX,

Defendant

Plaintiffs Peter Byorth and Ann McKean bring this action against USAA
Casualty Insurance Compa(iWSAA”), alleging USAA improperly administered
medical payment insurance benefits and wrongfully denied coverage to Montana
consumers. Plaintiffs assert five counts against USAA: (1) breach of fiduciary
duty; (2) breach of contract; (3) violation of Montana’s Unfair Trade Practices Act
(“UTPA™; (4) punitive damages; and (5) declaratory and injunctive relief. This
Court granted class certification under Fed. R. Civ. P. 23(b)(2) as to Plaintiffs’

claim for declaratory and injunctive reliefDoc. 148.)
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This Court has previously discussed this matter’s factual hisaoy
therefore refrains from repeating it hefeor purposes of the pending Rule
12(b)(6) motion to dismiss, the Court accepts as true all factual allegations in the
Second Amendeddnplant, and construes them in a light most favorable to the
plaintiffs.

Currently before this Court is USAAmation to dismiss with prejudice
Counts | and V of Plaintiffs’ Second Amended Complaint. (Doc. 1IPBEAA
also requests dismissal @ount Il to the extent Plaintiffs seek to assert private
causes of action that are not recognizetheyUTPA. On December 2, 201%e
Court heard oral argument from the parties on the motipic. 159.)Having
reviewed the parties’ arguments and submissions, and for the reasons discussed
below, USAA’s motion iISSRANTED in part andDENIED in part.
l. Legal Standard

The Defendants move to dismiss pursuant to Fed. R. Civ. P. 12(B)(6).
Rule 12(b)(6)motionto dismisgests the sufficiency of a complaintlavarro v.
Block 250 F.3d 729, 732 (9th Cir. 2001pismissal under Rule 12(b)(6) is
informed by Rule 8(a)(2), which requires a pleadingadotain “a short and plain

statement of the claim showitigat the pleader is entitled to reliefAshcroft v.

1 SeeDoc. 148 at 6. This matter’s factual history was also discussed at the
August 20, 2019 hearing on Plaintiffs’ Motion for Class Certification. (Docs. 147,
150.)
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Igbal, 556 U.S. 662, 6478 (2009). Dismissal is proper under Fed. R. Civ. P.
12(b)(6) only when the complaint lacks a cognizable legal theory or fails to allege
sufficient facts to support a cognizable legal theatixiang Li v. Kerry 710 F.3d

995, 999 (9th Cir. 2013) (quotiridendiondo v. Centinela Hosp. Med. C621

F.3d 1097, 1104 (9th Cir. 2008)).

To survive a 12(b)(6) motion to dismiss, “a complaint must contain
sufficient factual mattelqccepted as true, to ‘state a claim to relief that is plausible
on its face.” Id. at 678. “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct allegettl” Plausibility is contexspecific,
requiring courts to draw gadicial experience and common sense when evaluating
a complaint.Levitt v. Yelp! InG.765 F.3d 1123, 1135 (9th Cir. 2014).

When considering a 12(b)(6) motion, a court must accept as true the
allegatiors of the complaint and construe them in the light most favorable to the
nonmoving party.Hardesty v. Barcu2012 WL 70588, *2 (D. Mont. Jan. 20,
2012). However, “factual allegations must be enoughise a right to relief
above the speculative levelBell Atlantic Corp. v. Twomb)\650 U.S 544, 555
(2007).
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[I.  Discussion

a. Count | —Breach of Fiduciary Duty

USAA argues Plaintft’ claim for breach of fiduciary duty is barred by the
UTPA. Under Montana law, the UTPA governs all claims brought by “[a]n
insured who has suffered damages as a result of the handling of an insurance
claim[.]” Mont. Code Ann. § 338-242(3). An insured’s claim for breach of
fiduciary duty is preempted by the UAP Burton v. Staté&arm, 105 Fed. Appx.
154, 160 (¢h Cir. 2004);See alsdHoffman v. Geico Ins. Ca2007 WL 9710396,
n. 2 (D. Mont. 2007) (The UTPA “precludes an insured from maintaining an
independent action in tort predicated upon breach of fiduciary duty for an insurer’s
conduct in the handling of a claim for benefits.”). The law is clear on this issue
and Plaintiffs do not oppose dismissal of their claim for breach of fiduciary duty.
(Doc. 130 at 10.) Accordingly, USAA'’s request to dismiss Count | with prejudice
is GRANTED.

b. Count lll —Unfair Trade Practices Act

USAA next requestdismissal of Plaintfs’ claim for violation of the UTPA
to the extent Plaintiffs seek to assert private causes of action that are not
recognized by the ActUSAA contendst is unclear from the Second Amended
Complaint whether Plaintiffs allege tHAEAA violatedMont. Code Ann. § 338

201(2) and (7). Because subsection (2) andi¢7iot fall within the UTPA’s
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limited right of action, USAA argues Plaintiffs cannot assert those claims for
damages.

In response, Plaintiffs clarify that they are not assedin@imfor damages
under 8 3318-201(2) and (7). (Doc. 130 at 9.) Rather, Plaintiffs request damages
only for USAA'’s alleged 1olations of the UTPA unde§ 33-18-201(1), (4), (5),

(6), (9), and (13).(Doc. 118 at 1 50.) Plaintifisxplainthat their allegationander
subsections (2) and (7) arentainedn their request for declaratory and injunctive
reliefunder Count V.The Court therefore finds Count Il of Plaintiffs’ Second
Amended Complaint does not assert a claim for damages under&283.(2) and
(7). USAA's request for dismissal of these claimthexeforeDENIED as

MOOT.

c. Count V — Declaratory and Injunctive Relief

USAA moves to dismiss Plaintiffs’ claim for declaratory and injunctive
relief as barred by the UTPA. (Doc. 122 at5.) Specifically, USAA argues that the
UTPA does not permit an insudéo bring a cause of action against an instoer
declaratory and injunctive reliefJSAA thereforecontendgshatthe equitable
relief requested by Plaintiffis incognizable.In response, Plaintiffs argidontana
law authorizes equitable relief claims under the UTPA.

Pursuant to the UTPA, an insured may assert a claim against an fosurer

“actual damages caused by the insurer’s violation” of the UTPA'’s actionable
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provisions. Mont. Code Ann. 8§ 38B-242. Additionally, “[a]n insured who has
suffered damages as a result of the handling of an insurance claim may bring an
action against the insurer for breach of the insurance contract, for fraud, or
pursuant to [8§ 33.8-242], but not under any other theory or cause of action.”
Mont. Code Ann§ 33-18-242(3).

Applying the UTPA’sprinciples this Court and the Ninth Circuit have
foundthe Act’s private right of action to be limited, and declaratory relief tanbe
unavailable remedy fddTPA violations Bateman v. Nat'| Union Fire Ins. Co.

423 Fed. Appx. 763, 766 t0Cir. 2011) (“Plaintiffs seek a declaration that
Defendant violated the UTPA, a statute that provides relief only in the form of
money damages”Garer v. USAA Gen. Indem. 2019 WL 3306183, *5 (D.

Mont. July 23,2019) (“[Declaratory judgment] is not permitted under the UTPA”);
Fossen v. Caring for Montanans, In893 F. Supp. 2d 1254, at @®. Mont.

2014) aff'd 617 Fed. Appx. 737 (B Cir. 2015) (There is “no cognizable basis” for
bringing claims under any theory or cause of action other‘traach of the
insurance contract, for fraud, or pursuant to [818242]").

Additionally, inIsben Inc. v. Caring for Montanans, Inc371 P.3d146,

50 (Mont. 2016), the Montana Supreme Court ciedserto conclude that the
UTPA “does not imply a private right of action . . . [it] narrowly provides a limited

private right of action only in [§ 338-242].” The plaintiff inlsbensought to



asset common law tort claims based upon insumggconduct not explicitly set
forthin the UTPA. The Montana Supreme Coul¢terminedhe plaintiff sought
private enforcement of the UTPA'’s provisiagiacethe claims set forth in the
complaint “relie[d] uponncorporation of the [Montana Insurance Coddgben |
42. The court additionally stated that if the UTPA allowed a private right of action
for the conduct alleged, the court would allow the litigation to proceed. However,
because the UTPA “does not expressly or impliedly create a private right of action
for [the alleged violations],” the claims faik a matter of lawlsben  43.
Here,Plaintiffs’ claims similarly‘rel[y] upon incorporation” of the UTPA.
Isben {1 42 Plaintiffs conced¢his pointin their briefing? and Count V of their
complaint specifically requests declaratory and injunctive relief ordering USAA to
come “into compliance with Montana law[.]” (Doc. 23 at 23.) The UTPA,
however, neither creates a right of action for declaratory judgment, nor does it
allow for declaratory or injunctive relielSee Mont. Code Anng§ 3318-242(1),
(3). Rather, he UTPASs limited private right of actiomnd available remedies are
expressharticulated in § 33.8-242. Additionally, prior to the Montana
legislature’s creation of a UTPA private right of action, only the Montana

Insurance Commissioner was authorizedrtorce the Act.Isben § 21. The

2 Plaintiffs maintain thaMontana law authorizes declaratory and injunctive relief
claimsfor violations of the UTPASee Doc. 130 at 48.
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Montana Supreme Court has explained thatdslative history discussing the
creation of § 3318-242 indicateshat the legislature intended to limit private
causes of action only to those delineated in the staigelsben 26.

Pursuant to the plain language of the Act, and the legislative history
supporting its narrow construction, it is reasonable to constru€l8-332 as
prohibiting an insured from bringing an independent cause of action against an
insurer for declaratory judgmeng&ee Larson v. State434 P.3d 241, § 35 (Mont.
2019) (discussing whether the legislature intended to create a private right of
action for enforcing 8 1:30-601(2) by declaratory judgment in connection with
the UDJA).Correspondingly, mder the Act, and as noted the Ninth Circuit, tis
Court cannot grant declaratory relief for violations of the UTPA’s actionable
provisions. Bateman 423 Fed. Appx. at 7665ee alsol-ossen617 Fed. AppxAt
739 (“the Montana Supreme Court has never recognized a private right of action
for the violation of a UTPA provision other than those provisions identified in 8
33-18-242(1).).

Regardless of thdTPA’s languagelsberis narrow interpretation of the
statuteandthe Ninth Circuits explicit holdingthatdeclaratory judgmens an
unavailable remedfor UTPA violations Plaintiffs suggest the Montana Supreme
Court’s decision ildacobsen v. Allstate Ins. C810 P.3d 452 (Mont. 2013)

authorizesuchequitable elief. In Jacobsenthe Montana Supreme Court upheld
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the state district court’s certification of a Rule 23(b)(2) class and remémeled
case'to determine the availability of the above declaratory and injunctive relief in
a class trial.”Jacobseny 64. The class trial would function to determine whether
Allstate’s alleged conduct “violates the UTPA according to the certified
declaratory relief.”Jacobsen{ 64. Plaintiffs thereforeask the Court to infer from
Jacobserthatdeclaratory relief is an available cause of action and remedy under
the UTPA.

The Court acknowledges th&ie Montana Supreme Court’s holding
Jacobseris contrary tolsbenand the éderal case law governing this isSué-or
the following reasons, howevehg Court willcontinuefollowing the Ninth
Circuit andthe Montanacase lawndicatingthat declaratory relief is not an
available remedy under the UTPA'’s limited private right of action.

First, Plaintiffs rely on the statdistrict court’sdecisionin the Jacobsen
litigation to persuade the Court that declaratory relief is available under the UTPA.
But thedistrict court’s analysis received limited discusdiamm the Montana
SupremeCourtin its determination ofvhether declaratory relief was appropriate.
Jacobsen( 6768. Becauselacobsennvolved a motion for class certification

rather than a motion to dismjgeeMontana Supremedlirt’'s analysidargely

3 Neither theparties’briefing nor the opinion idambsenaddresse@atemarv.
Nat'l Union Fire Ins. Co.423 Fed. Appx. 763, 766 (9th Cir. 2011)
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focused on whether th@oposedtlass wasufficiently cohesiveo be certified
under23(b)(2). Jacobseny i 6574. The courls decision to certify a declaratory
class was based on tpkintiff’s ability to presena common questioand the
court’s finding that a 23(b)(2) class would not require individualized damages
inquiries Jacobsenf{ 6574. This Court is not faced with questions involving
class certification— it is faced with questions of legal cognizability.

Next, 8 33-18-242 makes clear that an independent cause of action may be
brought against an insurenly for “actual damaggg” under a theory ofbreach
of the insurance contract, for fraud, or pursuant to this section, but not under any
other theory or causd action.” Mont. Code Ann. § 338-242(1), (3). Count V
of Plaintiffs’ complaint is pled as a declaratory action referencing Montana’s
Uniform Declaratory Judgments Act. (Doc. 118 at?31) Plaintiffs seek a
declaration that USAA violated the UTPA although the statute only provides relief
in the form of actual damage#.s made clear by the statute’s langudgdederal

court may not grant thequitablerelief that Plaintiffs] propos§ for violations of

“In the Order granting class certification with respect to Count V, Judge Cavan
noted that the Court’s resolution of USAA’s motion to dismiss could “impact
Plaintiffs’ ability to proceed on its claim for declaratory and injunctive relief.”

(Doc. 30.) Ths statement further supports the Court’s reasoning that analyzing
this issue in the context of a motion to certify class rather than a motion to dismiss
Is criticalto determining the claim’s viability.
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the UTPA'’s actionable provisionsBateman423 Fed. Appxat 766. “This type
of relief is not permitted under the UTPAGarner, 2019 WL 330618 at *5.
Although ths Court and the Ninth Circuit have applied the UTPA as written,
it is goparentrom theMontana Supreme Courtt®nflicting analyses Isbenand
Jacobserthat the availability of declaratory relief under the UTPA is uncertain.
Muddying the waters even furthet,oral argument on this motion, and for the first
time in this matterPlaintiffs citedMarshall v. Safeco Ins. Co413 P.3d 828
(Mont. 2018) In Marshall, the Montana Supreme Court found that a thady
insured’s declaratory judgment claatlegingthat an insurer was out of
compliance with settlement practiaesjuiredoy the UTPA presented a justiciable
controversy.Marshall, 14. The court was nalirectly confronted with the issue
of whether the UTPA allows declaratory reliefit thecourt'sabstention from
addressing the issue increases confusiampyying equitable relief may be
permitted.
Until the Montana Supreme Couesolvests conflicting case law by
directly addressing this issuthis Court will continue following Ninth Circuit
precedent. Therefore, pursuant to lthieth Circuit’s explicit holding on this issue,
and thecongruent caskaw discussed abovthe Court finds Plaintiffs’ claim for
declaratory judgment and injunctive relisfunavailable in this action.

111
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[ll.  Conclusion

For the foregoing reasongd, IS HEREBY ORDERED as follows:

1. Count | of Plaintiffs’ Second Amended ComplainDIESMISSED with
prejudice.

2. USAA'’s Motion to Dismiss Count Il of Plaintiffs’ Second Amended
Complaint isSDENIED asMOOT .

3. Count Vof Plaintiffs’ Second Amended ComplaintdSMISSED with
prejudice to the extent Count3éeks a declaration that USAA violated the UTPA
and an injunction prohibiting such claims practices.

IT IS FURTHER ORDERED that because the Court hdismissed
Plaintiffs' certified class claim requesting declaration that USAA violated the
UTPA, and an injunction prohibiting such claims practi@efendant’anotion for
reconsideratiof the Court’s Order certifying a 23(b)(2) class (Doc. 151)

DENIED asMOOT.

A schedule for disposition of the remaining claims in this matter is now
required. Therefordlaintiffs’ Motion for Scheduling Conference (Doc. 1%8)
GRANTED. Accordingly,lead trial counsel for the respective parties are required
to paticipate in the conference and shall report to the chambers of the undersigned
United States Magistrate Judge in the Russell Smith Courthouse, 201 E. Broadway,

Missoula, Montana, odanuary 15, 20D, at11:00 a.m.
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IT IS ORDERED.

DATED this 10thday ofDecembe, 2019.

'K oidar) Dedubo

Kathleen L. DeSoto
United States Magistrate Judge

13



