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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
BILLINGS DIVISION

PETER BYORTH and ANN CV 17-153BLG-TJC
McKEAN, on behalf of themselves and

all those similarly situated
ORDER DENYING

Plaintiffs, PLAINTIFF S"MOTION TO

REMAND
VS.

USAA CASUALTY INSURANCE
COMPANY and JOHN DOESKX,

Defendants

Plantiffs filed this putative classdion in the Montana Thirteenthudcial
District Court, Yellowston€ounty, Montana oApril 24, 2015, alleging
DefendantUSAA Casualty Insurance Company (“USAAengaged in an improper
cost containment scheme designed to wrongfully deprive Montana consumers of
first-party medical paymentenefits. (Doc. 5.) Plaintiffs assert claims boeach
of fiduciary duty, breach of contract and unfair trade practidels) (

USAA filed aNotice of Removal on November 17, 20ivoking
jurisdictionunder the Clss Action Fairness Adf 2005(“CAFA”), 28 U.S.C. 88
1332, 1453 (Doc. 1.) Presetly before the Court is Plaintgf Motion to Remand

(Doc. 25) USAA hasfiled an opposition, and Plaintiffasreplied. (Dos. 30,
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33.) USAA has also filed a Motion to Strike Plaintiffs’ replgDocs. 34, 36, 37
These motions are fully briefeand ripe forthe Court’s review.

The Court finds this matter is suitalite determination on the papers.
Having considered the parties’ submissidiidS HEREBY ORDERED that
Plaintiff's Motion toRemands DENIED.

l. BACKGROUND

On April 24, 2015 Plantiff sfiled this action in state court. (Doc. 5.)
Plaintiffs alleged “USAA created artificial barriers and obstacles for its insured to
prevent them from collecting their med pay benefitsd. &t 7 8.) Plaintiffs
claimed USAA wrongfully denied med pay benefits on the basis of “sham ‘file
reviews™ and “coding errors.” Id. at 1 7, 8, 12, 25.) In the original Complaint,
Plaintiffs defined the class as:

(a) allMontana consumers who (b) were insured by USAA for
med pay benefits and (c) who submitted a claim for med pay benefits
within the applicable statute of limitations, and lidyl their claim
wrongfully denied in whole or in part following“dile review by AIS
or because of an assertédoding error’

(Id. at § 28(emphasis added)

The Complaint did nagpecify the number of class membersha amount
of damages soughtld()

USAA removedhe original Complainto this Courion thebasis of diversity

jurisdiction on June 10, 2015S¢éeByorth v. USAA Casualty Ins. C&ase No.
2



1:15cv-51-BMM, Notice of RemovalDoc. No. 1 (D. Mont. June 10, 2015).)
USAA claimed the amount in controversy for individual Plaintiff McKean
exceeded $75,000 based on an estimation that includedepastal attorneys’
fees. [d.) The Court determined the pasimoval fees should not be included in
the amount in controversyByorth,Case No. 1:1&v-51-BMM, Order Adopting
Findings and Recommendations, Doc. No. 32.xh@lit the postemoval fees, the
amount in controversy did not meet the jurisdictional threshold, and therefore, the
Court remanded the casdd.]

Thereatfter, the case proceeded in state court for the next two years. (Doc.
4.) During that timethe patties litigated discovery disputes and class certification
issues. If.)

On October 20, 201 Plaintiffsfiled a First Amended Complaint (“FAC”).
(Doc. 18.) Inthe FAC, Plaintiffs allege USAA had adopted an illegal scheme to
“uniformly deny and reduce medical claims submitted by insureds relating to a
covered accident or occurrence for which insureds seek medical coveragat’ (
1 11.) The FAC amended the class definition to include:

(a) all Montana consumers who (b) were insured by USAA for
Med Pay benefits and (c) who submitted a claim for Med Pay benefits
within the applicable statute of limitations, and lidyl their claim
processed by AIS, resulting in any rejection or reduction or delay.

(Id. at 50 (emphasis added).)



Again, the FAC did nbspecify the number of class members or the amount
of damages soughtld()

On November 17, 2017, USAA again removed, this time asserting
jurisdiction under CAFA. (Doc. 1.) USAA alleged the original Complaint was not
removable under CAFA, but the FA€removable (Id. at 4.) USAA asserts the
FAC redefined and expanded the cladd. gt 5.) Based on the new class
definition, USAA states it was able to determine, for the first time, that the amount
in controversy exceeded the jurisdictional threshold under CAKR). (

OnDecember 14, 201 Plaintiffs filed the instant motion to reamd (Doc.

25.) Plantiff s arguehis action musbe remanded to state court becathse

removal is untimely. Plaintiffs assert the FAC did not substantively change their
claims or damages, and therefore, the FAC does not provide a new basis for
removal Plaintiffs alsocontendUSAA had been on notice of the extent of
Plaintiffs’ damageclaims for yearsthrough the prior class certification procdss,
connection with a discovery dispute, and through Plaintiffs’ discovery responses
Plaintiffs further argudghey areentitled toattorney’s fees and costs incurred as a
result of tke removal, because USAAcked an objectively reasorialbasis for
seeking removal.

In responselJSAA arguest timely removed on the basis of CAFA

jurisdiction USAA contends neither the face of the original Complaint, the
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FAC, nor any other pleading, motion, order or paper demonstrated the
amount in controversy was sufficient to meet CAFA’s jurisdictional
threshold. Thus, USAA argues neither of theda® removhperiods in 28
U.S.C. § 1446(b) were triggeredRather, USAA asserts that it promptly and
permissibly removed after it independently determiinech its own
investigation that it could meet the juristiiimal requirements of CAFA.
USAA further opposesl&ntiffs’ request for fees and costs.

Following receipt of Plaintiff's reply brief, USAA filed a Motion to
Strike theargument raised ithe reply that USAA’s removal is an improper
successive removalDoc. 35.) USAA asserts Platiifs improperly aserted
thisargument for the first time in reply. USA#erefore, asks the Court to
either strike the argumerdr alternatively permit it to file asurreply.

Plaintiff opposes the motion.
. MOTION TO REMAND

A. Leqgal Standards

“Federal courts are courts of limited jurisdiction,” and “possess only that
power authorized by Constitution and statuti€dkkonen v. Guardian Life Ins.
Co. of Am.511 U.S. 375, 377 (1994). CAFA vests federal courts with original
jurisdiction over class actions where: (1) there is minimal diversity of citizenship

between the parties; (2) the proposed class has at least 100 members; and (3) the

5



amount in controversy exceeds the sum of $5,000,00&x@ysiveof interest and
costs. 28 U.S.C.881332(d) 1453 Kuxhausen v. BMW Fin. Servs. NA, LLAD7
F.3d 1136, 1139 (9th Cir. 2013). The presumption against removal jurisdiction
does not apply in cases invoking CAFRart Cherokee Basin Operating Co.,
LLC v. Overs, 135 S.Ct. 547, 554 (2014) (noting Congress intended CAFA to be
interpreted expansivelyNevertheless‘under CAFA the burden of establishing
removal jurisdiction remains, as before, on the proponent of federal jurisdiction.”
Abrego Abrego v. The Dow Chem. G813 F.3d 676, 685 (9th Cir. 200

Here, the parties do not disputeat the minimal diversity, numerosity, and
amount in controversy requirements under CAFA are met.sdleeissue
thereforejs whethetthe removal wasmely.

The timeliness of removal is governed by 28 U.S.C446(b) which
provides two 3@day windowdor removing a caseSection 1446(b)(1) specifies
that a defendant must remove “within 30 days after receipt by the defendant,
through service or otherwise, of a copy of the initial pleading setting forth the
claim for relief upon which such action or proceeding is based.” 28 U.S.C. §
1446(b)(1). If, however, “the case stated by the initial pleading is not removable, a

notice ofremoval may be filed within 30 days after receipt by the defendant,

through service or otherwise, of a copy of an amended pleading, motion, order or



other paper from which it may first be ascertained that the case is one which is or
has become removable.” 28 U.S.C. § 1446(b)(3).

In addition, the Ninth Circuit has held that a defendaaay removeéwhen it
discovers, based on its own investigation, that a case is remov&dth’v. CHA
Hollywood Med. Ctr.720 F.3d 1121, 1123 (9th Cir. 2013). Thus, the twd®0
periods set forth in 81446(b) are nat #xclusive periods for removaBut if
either period has been triggered, the defendant only has 30 days to réthave.
1125 (“We conclude that 88 1441 and 1446, read together, permit a defendant to
remove outside the two thirgay periods on the basis of its own information,
provided that it has not run afoul of either of the thatay deadlines)’

Generally, even if the time periods in § 1446(b) have not been triggered, there is
still a oneyear limitation on removal for diversity caseSee28 U.S.C. §

1446(c)(1). However, he oneyear limtation does not applywhen federal

jurisdiction is founded on CAFA. 28.85.C.8 1453(b). Thus, the NintrCircuit
hasspecifically heldhat a CAFA case “may be removed at any time, provided that
neither of the two thirtday periods under § 1446(b)(1) and (b)(3) has been
triggered.” Roth 720 F.3cat 1126.

To trigger the30-dayremovalperiods underg§1441(b) the grounds fo
removal must be evident frothe face of the pleadings$iarris v. Bankers Life &

Cas. Co,.425 F.3d 689, 694 (9th Cir. 2005hhat is, the determination of



removabilityis based on th&our corners of the applicable pleadings, not through
subjective knowledge or a duty to make further inquitgl” If it is unclear from
the complaint whether the case is removable, the pleadings are considered
“‘indeterminate,” andhe 3Gday removal window is notigjgered. Id at 693
There is 0 dutyon the removing party to furthervestigate Id. at 694. See also
Kuxhausen v. BMW Fin. Servs. NA, LLT)7 F.3d al139(stating removals
under CAFA are equally subjectttoe Harris rule). Thedefendant i€xpected
howeverto “apply a reasonable amount of intelligence in ascertaining
removability,” such amultiplying figuresthat areclearly stated in a complaint.
Kuxhausen707 F.3d at 1140. But the defendant “need not make extrapolations or
engagen guesswork.”ld.

The reasorthe Ninth Circuitadoptedhe bright line rulen Harris was to
bring certainty and predictability to the removal process, and to avoid collateral
litigation over whether the defendant had subjective knowledge or conducted a
sufficient inquiry to determine removabilityHarris, 425 F.3d at 697. The hth
Circuit has recognized its rubeeates a potential for gamesmanship, because “in
some diversity cases, defendants will be able to take advantage of the fact that
neither théinitial pleading’ nor any later document received from plaintiff triggers
one of the two thiryday periods. In such cases, defendants may sometimes be

able to delay filing a notice of removal until it is strategically advantageous to do



s0.” Roth 720F.3d at 1126. But the answer, according to the Ninth Circuit, is not
to preclude removability, but rather for the plaintiffs to protect themseldes'f
plaintiffs think that their action may be removable theyneed only provide to

the defendana document from which removability may be ascertainédl. See

also Kuxhausen/07 F.3d at 1141 (“[W]e ‘don’t charge defendants with notice of
removability until they’ve received a paper that gives them enough information to
remove.’. .. By leaving the window open, it forces plaintiffs to assume the costs
associated with their own indeterminate pleadings.”).

B. Whether the Removal was Timely

Here, the initial Complaint did not affirmatively reveal on its face thesfact
necessary for federal court jurisdictionder CAFA Harris, 425 F.3d at 694The
Complaint did notdentify the class size @tatethe amount oflamagesought.
(SeeDoc. 5.) Nor did the Complaint provide information from which USAA could
have readily calculated the amount in controvefty. Therefore, the 3@ay
removal peiod under 81446(b)(1) was nviggeredby theinitial Complaint

Likewise, it is not evident from the face of the FAC that the jurisxhal
thresholds for CAFA werpresent. $eeDoc. 18.) Again, the FAC did nospecify
theamount of damagesought, ostateinformation from which the amount in

controversy could have been calculat@d.) Thus, both the Complaint and the



FAC are incdtteminate pleadings witregard to federal jurisdiction under CARA
As such neitherstartedthe removal clock und&g1446(bj1) or (b)(3)

The Courtfurtherfinds USAAdid not receivany“other paper” that
provided informatiorsufficient totrigger the 30 day period &1446(b)(3).
Plaintiffs asserts USAA was made awarehafscope of the class (and thereby
factsfrom which CAFA jurisdiction was ascertainable) through the briefing and
discoveryon class certification issues. The discovery responses, briefs, and court
orders Plaintiffs c#, however, are silent regarditige amount in controversy.
(SeeDocs. 261 —26-9.) None of the documents indicatetthe total amount in
controversy exceedekb million, or provided information which made
removability under CAFAapparent without further investigatio@ompare
Carvalho v. Equifax Info. Servs., LL629 F.3d 876886-87 (9th Cir. 2010)
(finding the30-day time period under § 1446(b)(3) was triggered by deposition
testimonythat revealed the amount demanded by each putative class member was

$25,000, and holding that based on the testimony, the defendant could reasonably

1 Plaintiffs focus their argument dhe class definition, and asstre scope of the
class did nomaterially changéetween the Complaint and FAC. On that basis,
they argue USAA could have ascertaitieel amount in controversy alloag.
Evenassuming there was substantive difference in Plaintiffs’ claimstbe class
definition, the fact remainthatneither the Complaint, ndlhe FAC expressly
providethe amount of damages at issue. sAesh, they are indeternate

pleadings
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ascertain for the first time that the amount in controversy exceeded $5 million);
Jordan v. Nationstar Mortg., LL(81 F.3d 1178, 1184 (9th Cir. Z)1(holding
removability under CAFA was not triggered unitie defendant received
interrogatory answers that specified the amount in controversy exceeded $25
million).

Because neith€d0-dayremoval window under §1446(b) wagygered here,
it was pemissiblefor USAA to wait and remove based @s owninvestigation.
Regardless of wheth#rwas possibléor USAA to have ascertaineithat CAFA
jurisdiction existedat someearlierpoint in thelitigation, USAA was not obligated
to do so.See Roth 720 F.3d at 1125 (“[E]ven if a defendant could have discovered
grounds for removability through investigation, it does not lose the right to remove
because it did not conduct such an investigation and then file a notice of removal
within thirty days of receiving the indeterminate documenR8a v. Michaels
Stores InG.742 F.3d 1234, 1238 (9th Cir.2014) (“[A]s long as the complaint or ‘an
amended pleading, motion, order or other paper’ does not reveal that the case is
removable, the 3@ay time period never starts to run and the defendant may
remove at any time.;Kuxhausen707 F.3d at 1141, n.3 (noting the plaintiff was
“‘incorrect in asserting that because [the defendamtld haverentured beyond the

pleadings to demonstrate removabilitytially (as it did later upon receipt of the
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First Amended Complaint) it was therefaigligatedto do so”)(emphasis in
original).

Here, USAA toseto investigate the claimed damages after receiving the
FAC, andit promptly emoved upon independentgterminingthatthe amount in
controversy exceeded the jurisdictional threshold under CAFA. This process is
expresslhauthorized by the Ninth CircuitRoth 720 F.3d at 1122Accordingly,
the Court finds USAA’s removal was timely.

C. Whetherthe Remaval was an Improper Successive Removal

Plaintiffs assert that evenWfSAA could remove based on its own
investigation, the removal is an improper successive rem@ualinarily, a party
may not file a second notice of removal upon the same grounds where the court
previouslyremanded the actior5t. Paul & C. Ry. Co. v. McLeah08 U.S. 212,
217 (1883).The general prohibition on successreenovat does not apply,
however,when subsequent pleadings or events revaalanddifferentground
for removal.” Kirkbride v. Contl Cas. C0.933 F.2d 729, 732 (9th Cir. 1991)
(quotingFDIC v. Santiago Plazeb98F.2d 634, 636 (1st Cir. 197@mphasis in
original).

The statutory basis for the successive removal doctrine stems from 28
U.S.C. § 1447(d), which provides that “arder remanding a case to the State

court fromwhich it was removed is not reviewable on appeal or otherwizg.”
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U.S.C. 8§ 1447(d). I®eedman. Dist. Court for Cent. Dist. of Cal837 F.2d 413,
414 (9th Cir. 1988)the Ninth Circuit explainethat8 1447(d) “has been
universally construed to preclude not only appellate review but also
reconsideration by the district courtThe Ninth Circuitsubsequently recognized
however, thaBeedmamand 81447(d)prevent a “district court from considering a
removal based on treame groundas the one the court had previously
remanded.”Rea v. Michaels Stores InG42 F.3d 1234, 1238 (9th Cir. 2014he
Court also made clear that the successive removal prohibition does not apply to
cases involving CAFA removals, sin@AFA explicitly allows review of remand
orders ‘notwithstanding section 1447(d)[.Jid.

Nevertheless,\en if the ordinary rulapplies, USAA’s second removal was
based on a new and different ground than its first remd¥aviously USAA
removed on the basis of diversity jurisdictiomder 28 U.S.C. § 133RISAA’s
second removal is based on CAFAhe second removalas initiat&l after
Plaintiffs filed an amended complaint confirming that the scope of the class
included“any rejection or reduction or delay” and not just denials following “file
reviews” or because of “coding errors.3deDocs. 5 at 1 2818 at 1 50.)Thus,it
was based on new and different grounds, and did not run afoul of the successive
removal prohibition.See e.g. Reyes v. CVS Pharmacy, &t14 WL 3938865

(E.D. Cal. Aug. 11, 2014 p({lowing the defendarb removeunderCAFA, even
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though the defendant hadeviously attempted to remove on the basis of federal
guestionurisdiction); Jordan 781 F.3d at 1180 (holding a defendant may remove
a case after ascertaining the action is removable under CAFA, even if an earlier
pleading or other document revealedadternative basis for federal jurisdictioh).

D. Attorney’s Fees and Costs

Plaintiffs argue USAAacked an objectively reasonable basis for removal,
and thereforerequests that the Court direct an award of attorney’s fees and costs
assoated with themotion to remand pursuant28 U.S.C. § 144(¢). As
discussed above, the Court finds USAA’s removal is timely and appropriate, and
therefore, denies Plaintiffs’ motion to remand. Accordingly, Plaintiffs’ request for
attorneys’ fees is likewise denied.

[ll.  MOTION TO STRIKE

As discussed above, USAdbntends that Plaintiffs improperly raised the
iIssue of successive removal for the first time in reply, and moves to strike the
argument. The Court has determined that the successive removal rule dzges not

removal in this case. USAA’s motion to strike is, therefore, moot.

2 The Court finds the district court opinions cited by Plaimtffthis issuare
distinguishabldecause theases involved a second remowatier the same
jurisdictional theory, or there was no amendment to the operative ple&keg.
Anderson v. Schwan Food C2014 WL 1266785 (C.D. Cal. Mar. 26, 2014) (both
removals were under CAFAAllen v. UtiliQuest, LLC2014 WL 94337 (N.D. Cal.
Jan. 9, 2014) (same)ones v. J.C. Penney Corp., 2011 WL 4529406 (C.D.

Cal. Sept. 28, 2011y@ccessive removal of the same operative pleading).
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CONCLUSION

Based on the foregoingl IS HEREBY ORDERED that

1. Plaintiffs’ Motion to RemandDoc. 25) isDENIED, and
2. USAA’s Motion to Strike (Doc. 3jis DENIED as moot
IT IS ORDERED.

DATED this20thday of August 2018.

AL 72—

TIMOTHY 4. CAVAN
United States Magistrate Judge
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