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FILED
9/13/2019
IN THE UNITED STATES DISTRICT COURT Clerk, U.S. District Court
FOR THE DISTRICT OF MONTANA RO N

Helena Division

BILLINGS DIVISION

MARY L. DEVERA, as Personal CV 18-59BLG-TJC
Representative of the Estate of Trent
Vigus, deceased
ORDER
Plaintiff,

VS.
XTO ENERGY, INC,

Defendand.

Plaintiff Mary Deverg“Devera”), as Personal Representative of the Estate
of Trent Vigus bringsthis actionagainstXTO Energy, Inc. (“XTO Energy”)
seekingdamagedor the allegedvrongful deathof Trent Vigus (“Trent”) Devera
allegesTrent’s death was caused by the negligenc€l@ Energyin the
management of its adndgas operations(Doc. 1 at 1 16,8) Devera seeks
relief on behalf of Trent’'s son, TreXtgus, Jr. (“Trent, Jr.”), andTrent’s wife,
Emma Fische(‘Fischer”). (Doc. 1 at | :21.)

Pending is XTO Energy’siotion for summary judgmen{Doc. 28.) The
motion is fully briefed and ripe for decisioilaving considered the parties’
arguments, and for the following reasons, the Court orderXTf@tEnergy’s

motion iISDENIED.
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l. FACTUAL AND PROCEDURAL BACKGROUND

XTO Energyis a whollyowned subsidiary of Exxon Mob@orporatiorthat
engagsin the exploratin, drilling, and production of crude oil and natural gas in
the State of Montana. (Do84 at 11 1-2.) Trentwas employed biXabors Wells
Services, Co. and worked at XTO well sites in Richland County, Mon{&ax.

34 atf{ 34.) On July 9, 2010, &nt was discovered unresponsive at an XTO well
siteand was pronounced dead later that day. (Doc. 34 at 114, 5.)

On August 19, 2010 rent’s motherTerrilyn Vigus (“Terrilyn”), applied to
be appointed as personal representative of Trestae. (Doc34 at § 6.)

Terrilyn was the only heior devisedisted on the application, and sétated she
was unaware of any otherdividualswith a prior orequal right to appointment as
personal representative. (Doc. 34 at {$hewas appointeg as personal
representative latéhat month.(Doc. 34at { 8)

An attorneyrepresentingTerrilyn in her role as personal representative
investigated Trent’s death and obtained various reports regarding the chisse of
death. (Doc. 34 at %57.) A Richland County Sheriff's Office report identified
the death as “a possible HR8/drogen sulfidggas deatfi butit also noted that
“the well was not suppose[d] to have H2S and no signs of H2S were showing up.”
(Id. at 1 10). An Emergency Medical Seices ambulance report also sthilee

ambulance was “dispatched to rig for man exposed to H2&.’at({ 13.) The



entire medical filed regarding the death was also obtained. The toxicology report
indicated trace amounts of propane adzutane(ld. at 14), althouglbevera

points out the levels were lower thine reporting limit.1d. The coroner’s file

was also obtained, which contained an autopsy performed by Dr. Thomas Bennett,
a pathologist. If. at 1516.) The autopsy report stated that ¢jggerns were

initially over the possibility of hydrogen sulfide or methane exposure,” but Dr.
Bennett ultimately concluded thatéfit's death was due to hypertensive
cardiovascular diseaseld(at 17.)

Terrilyn’s attorneybelieved there was no viablause of actiomgainst
Nabors Wells Services, Co, and he adviSerilyn he was closing his file(Doc.

34 at 1 34.) Terrilysubsequentlglosed the estate duly 12,2011 (Doc. 34 at
18.)

Prior to his death, Trent lived with Fischer, and the couple held themselves
out to be married at common law. (Doc:-B4t q 2.) Fischer wadive months
pregnant with the couple’s chjldrent Jr.when Trent died. (Doc. 34 at  24.)
Following Trent's death, a representative from3meriffs Departmentn Sidney,
Montana advised Fischer that Trent died of a heart attack. (DdcaB% 4.)

After Fischer gave birth torent, Jr., Fischesubmited Trent’'s death certificate to

the hospitglwhich stated Trent died of heart disead@oc. 34 at § 31.)



Fischer had no contact with the Vigus fanbgtweer2011and2017. (Doc.
34-1 at 19.) Shedid not receive notice of Terrilyn’s appointment as personal
representative of Trent’s estaéddwas unaware of the status of Trent's estate
until 2017. (Doc. 34 at § 33; Doc. 3%t at 1 10.)

While she served as Trent's personal representatissdorseveral years
after, Terrilyn did not believd8rent Jrwas Trent’s biological son. (Doc. 34at
19 912) In October 201’ however,Trent’s paternity was establisheshdFischer
had her first contact with the Vigus family afferent’s death.(Doc.34-1 at 1Y 15
16.)

In 2013, an occupational medicine physician contaitteddccupational
Safety and Health Administration@SHA") regarding the deaths of two oil
workers who died opening hatches on oil tanks. (Doc. 34 at { 35.) The physician
suspectedhat hedeaths were caused by exposure to concentrated hydrocarbon
gas vaporand insufficient oxygeafter opening hatches of hydrocarbon storage
tanks at frac wellsld. The National Institute of Occupational Safety and Health
investigated the matter asdncludechine deaths between 262015 were related
to hydrocarbon gas vapdrem tank hatches on frac wells. (Doc. 34 at { 35.) The
United States Center for Disease Control published a report on these deaths
including Trert’s, in Federal Morbidity and Mortality Weekly Report on January

15, 2016. (Doc. 322.)



Fischercontends shdid not believe she had a basis for a lawsuit until 2015
whenher mothelDeverg was contacted by a reporter researchimegpilfield
deaths. Doc. 34 at { 36; Doc. 3% at § 13.) The reporter told Devé&&HA was
investigating oil field deaths which occurred under similar circumstances to
Trent’s death (Doc. 34 at 1 36.) Prior to speaking with the reponither
Devera nor Fischerlaim © have ha@ny reason to suspebtent’sdeathwas
caused by something othbian heart diseas€Doc. 341 at I 13; Doc. 32 at
3)

In April 2015, Terrilyn filed a motion to reopen Trent’s estate for a potential
wrongful death claim, and tidontana Seventh Judicial District Court, Dawson
Countygranted the motion. (Doc. 34 at 114®) Devera and her husband
became Cdsuardians of Trent Jr. on June 22, 2017, aridanvember 2017,

Terrilyn withdrew as personal representawiel the court appointddeveraas
successor. (Doc. 34 at 11,22, 34) Deverahereafteffiled this actionon
December 21, 2017

On August 31, 2018TO Enrergyfiled a motion for summary judgment
arguingDevera’s claim is barred by thiereeyearstatute of limitationgor
wrongful death claims(See generally, Doc. 29D)evera responds that the statute
of limitations has beetolled due toTrent Jr.’sminority and because of Montana’s

discovery rule (See generally, Do83)



[I.  STANDARD FOR SUMMARY JUDGMENT

A court will grant summary judgment if the movant can show “there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a
matter of law.” FedR. Civ. P. 56(a).Material facts are those which maffect
the outcome of the cas@&nderson477 U.S. 242, 248 (1986). A dispute as to a
material fact is genuine if there is sufficient evidence for a reasonablinfiert to
return a verdict for the nonmoving partil.

The moving party has the initial burden to submit evidence demonstrating
the absence of a genuine issue of material f@etotex Corpy. Catrett 477 U.S.
317, 323 (1986)If the movant meets its initial responsibility, the burden shifts to
the nonmoving party to establish a genuine issue of material fact exists.
Matsushita Elec. Indus. Cu. Zenith Radio Corp475 U.S. 574, 586 (1986)n
attempting to establish the steénce of this factual dispute, the opposing party
must “go beyond the pleadings and by ‘the depositions, answers to interrogatories,
and admissions on file,” designate ‘specific facts showing that there is a genuine
issue for trial.”’Celotex 477 U.S. aB24 (quoting Fed. R. Civ. P. 56(e)).
1. DISCUSSION

Montana law provides for two distinct causes of actwra death caused by
the negligent act or omission of anothesurvivorship and wrongful death.

Survival actions derive from Mont. Code Ar§i27-1-501 andprovide for the



recovery of damages for the injury to the decedent. The action belongs to the
decedent’s estate, and “the damages recovaratiie action are personal to the
decedent and the estate’s rightecovery is identical to the decedent’s had he or
she lived.” Payne v. Eight Judicial DisCourt, 60 P.3d 469, 472. (Mont 2002).

Wrongful death actions are provided by Mont. Code Ar2i/-§-513
Unlike survival claims, a cause of action for wrongful death “is created and vests
in the heirs of the decedentSwanson v. Champion Intern. Cqrp46 P.2d 1166,
1170 (Mont. 1982).“Wrongful death actions are personal to the decedent’s heirs
and independent of any cause of action available to the decedent’s eRtatee’
60 P.3lat 472

Prior to 887,Section 271-513provided that a wrongful death claim could
be maintainedby eitherthe decedent’ heirs or by the personal representative of his
or her estateln 1987,howeverthe Montana legislature amended this section,
which nowreads:

When injuries to and the death of one person are caused by the

wrongful act or neglect of anothéine personal representative of the

decedent’s estat@ay maintain an action for damages against the

person causing the death or, if such person béogegh by anotheperson

who is responsible for his conduct, then also against such other

person. (Emphasis added).

By this amendment, the Montana Legislature sought to prevent multiple

lawsuits and duplicative recoveriRenvillev. Fredrickson101P.3d 773778

(Mont. 2004) As a result of the amendme®gction 271-513 has now “been
7



interpreted to mean that ordypewrongful death action arising out of an adult’s
wrongful death may be brought and the decedent’s personal representative is the
only person who malgring such an action.1d. at 777. (Emphasis in original.)

A wrongful death action accrues at the time of the decedent’s déatholl
V. W.R. Grace & Cp830 P.2d 12531255(Mont. 1992). A threeyear statutef
limitations apples to wrongfuleath actionsBryant v. Hal| 482P.2d 147 ont.
1971). Thus the cause of actidmereaccrued on July 9, 2010, the date of the
Trents death andthe statute of limitations would have expired on July 9, 2013.
This case was filed on Decemi#dr, 2017 more than four years after the statute of
limitations would have run. Therefore, absent some mechanism for tolling the
running of the statute of limitations, Devera’s claims are barred.

A. Minority Tolling

Devera first argues th#te statute of limitations was tolled by Trent Jr.’s
minority. As a surviving child, Trent Jr. is an heir for purposes of a wrongful death
action. In re Estate of BennetB08 P.3d 63, 66 (Mont. 2018)ecedent’s minor
children and surviving spouse are “proper parties” who may recover damages in a
wrongful death action He is also a minor. Devera therefore argues that his
wrongful death claim was tolled by Montana’s minority tolling provisidont.
Code Ann. § 22-401(1), whch provides:

If a persorentitled to bring an actiomentioned in part 2, except-2¢
211(3), is, at the time the cause of action accrues, either a minor or has been

8



committed pursuant to 831-127, the time of the disability is not a part of
the time limt for commencing the action. . (Emphasis added.)

The flaw in Devera’s argument is Trelitwas not “a person entitled to
bring an actioh for wrongful deathas specified in the tolling statutéds
discussed above, the personal representative is the only person entitled to bring a
wrongful death claim, and there is no assertion that the original personal
representativ€Terrilyn), or any successor personal representatias a minor
during therunning of the statute of limitations. Therefore, the minority tolling
provision does not apply.

This conclusion is supported bye Montana Supreme Court’s decision in
Runstronmv. Allen 191 P.3d 410 (Mont. 2008). In that case, a six{yeamold
suffered serious injuries in an dkrrain vehicle accidentd. at 411. He was
treated by a trauma surgeon at Benefis Healthcare in Great Falls, but he died the
following day. Id. Morethan three years later, the decedent’s father brought
wrongful death ath survival medical malpractice claims as personal representative
of the estateld. at 41112. The district court granted summary judgment for the
defendants based on the thyear statute of limitations applicable to medical
malpractice claimsld. at412.

On appeal, the plaintiff argued that the decedent’s minoritydtie
running of the 3year limitations period unthewould have turned 18 had he lived.

Id. at 412. The Montana Supreme Court rejected this argument, and pointed out

9



that the minority tolling statute only appligéshe person entitled to bring the

action is a minor at the time the action accrddsat 413. With respect to the

survival claim, the Court noted that the father, as personal representative, was the
person entitled to bring the survival claim, and it was undisputed that the father
was not a minorld.

The Court also declined to adopt the plaintiff's theory to extend the statute
of limitations for the wrongful death claim. The plaintiff argued that because the
wrongful death and survival claims must be joined in one action, the limitations
period for the wrongful death claimould also beolled along with the period for
the survival claim.ld. at 414. The Court rejected the argumgand said[h]aving
determined minority tolling does not apply[tbe father’s]survival claim, we
conclude it also does not apply to the joined wrongful death clduin.”

TheMontana Suprem€ourt’s analysis applies equally to the present
situation. The only disinction betweerRunstromand the present action is
Runstrominvolved the question of minority tolling where the decedent was a
minor, while this case involves tolling where an heir is a minor. Nevertheless, the
principle articulated ilRunstoms the mirority tolling statute only applies where
the person entitled to bring the action is a minor. Haegpdrsonal representative

of the estate, not Trent Jr., was the person entitled to bring a wrongful death claim.

10



There is no indication the personal representative was a nihaarity tolling
does not apply.

Deveraneverthelesargues that other jurisdictions have come to a contrary
conclusion and have applied minority tolling in wrongful death cases where an
heir was a minorDevera is correct thathereis a split of authority on this issue,
with each jurisdiction determining the question based upon its own unique statutes
of limitations and minority tollingrovisions See, 85 A.L.R8d 162 (originally
published in 1978)discussing conflicting autity on the issue df m]inority of
surviving children as tolling limitation period in state wrongful death actipns
The annotation observes that one of the factors considered by courts examining
this issue is who is entitled to bring the action under the wrongful desdtte In
cases where the minor, as opposed to the personal representative, could bring the
action,minority tolling applied. But wheres herethe wrongful death statute
provided that only the personal representative could bring the action, “the minority
of a surviving child was held not to affect the running the limitation period, the
courts in most cases concluding that a statute providing a toll due to theyiafa
a peson entitled to bring the action would therefore not applg.” (See also Id.
at 8 7[b], collecting cases).
111

111
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B. Discovery Rule

Devera next argues that the statute of limitatimay be tolled under the
discovery rule.Generally, he period of limitations begint® runwhenaclaim
accrues. Mont. Code Ann. §-27102(2);Christian v. Atl. Richfield Co358 P.3d
131, 139 (Mont. 2015)“The discovery rule constitutes an exception to this
general principle[.]” Christian 358 P.3dat 152. Undethe discovery rule, “if the
facts constituting the claim are concealed orsetfcealing in nature, or if the
defendant has acted to prevent the injured party from discovering those facts, the
period of limitations does not begin to run until the injured party has discovered, or
in the exercise of due diligence should have discovered, both the injury and its
cause.”ld.; Mont. Code Ann. § 22-102(3).

The Montana Supreme Court has recognized that the discovery rule may toll
the statute of limitations where the injury is appareat,the plaintiff is unable to
determine the cause of the injur@hristian, 358 P.3d at 153\lelson v. Nelsqrb0
P.3d 139, 14315 (Mont. 2002)Hando v. PPG Indus. Inc771 P.2d 956, 962
(Mont. 1989). See alsdHornung v. RichardsaeMerrill, Inc., 317 F.Supp. 18@.

Mont. 1970). A plaintiff's mere suspicions about the causal connection does not
necessarily defedle application of the discovery rul€hristian, 358 P.3d at 153
Handq 771 P.2d at 962But the plaintiff must exercise reasonable diligence

Christian, 358 P.3d at 153If the plaintiff has sufficient information to “lead a

12



prudentperson] to inquiry or actigh the limitations period will not be tolledd.
at 154 (“The benefit of the discovery rule is available only where the injury cannot
be discovered despite the exercise of due diligence.”).

In Handqg for examplethe plainiff was exposed to paint fumes at work.
Handqg 771 P.2d at 958. In the years following her exposure, she suffered from
numerous emotional, mental and physical probleltis.The plaintiff suspected
her ailments were related to her exposure to the paint, but all of the physicians who
examined her denied that there was any causal connetdioApproximately two
years later, however, medical tests revealed that her problems were cahsed by
exposure to the paintd. The Montana Supreme Court determined the statute of
limitations was tolled until the medical diagnosis confirmed the causal connection.
Id. at 502. The Court noted that the plaintiff's failure to learn the cause of her
injury was not due to a lack of diligemon her partld. See alsdNelson 50 P.3d
at 143 (holdinghe limitations period was tolled until the plaintiff's suspicions
regarding the link between her physical ailments and her exposure to certain
chemicals ath a vaccine injection was confirmed by a physigian

The tolling of the limitations period is ordinarily a question of fact, and
material factual disputes regarding whether an injury was “concealed-or self
concealing, whether the defendant acted to prevent discovery of those facts, or

whether the plaintiff exercised due diligence, [ must be resolved by the trier of

13



fact.” Christian 358 P.3d at 153See also Johnston v. Centennial Log Homes &
Furnishings, InG.305 P.3d 781, 790 (Mont. 2013) (finditigvas for the jury to
determine at what poinhe plaintiffs reasonably should have discovered defects in
their log homg Hornung 317 F.Supp. at 185 (holding there was an issue of fact

as to whether the plaintiff knew the drug manufactured by the defendant caused his
injury where there was “a permissible inference of knowledge on the one side and
a categorical denial of knowledge on the other”)

Here, thanjury — Trent’s deathk- wasapparenas ofJuly 9, 2010 Disputed
guestions ofact exist however as towhetherthe personal representatikieew or
should have discoverddathis death wagotentiallycaused byydrogen sulfide
exposure, and siblythe negligence oXTO Energy XTO Energypoints to
evidence thatrent’s death wasnitially identified by the Sheriff's Office as “a
possible H2S gas death” (Doc.-3)) the ambulance report stated the ambulance
was “dispatched to rig for man exposed to H2S” (Doe5B0rent’s blood tested
positive for trace amounts of propane aroutane (Do. 306); and the autopsy
report noted that “concerns were initially over the possibility of hydrogen sulfide
or methane exposure.” (Doc.-80 From this eviden¢&XTO Energyassertshe
personal representativad sufficient knowledgef facts to constitute a claim for

wrongful death as early as September 2010.

14



Deveraon the other hangboints ou that H2S or other poison gas were
ruled out as the cause of death by the coroner and the State of Montana. (Docs. 34
6; 347.) Instead, it was determined that Trent died from “hypertensive
cardiovascular disease.” (Doc.-89 Deveracontends that it was not until she
was contacted bthereporterin late 2015 that she learnether similar oilfield
deaths were being investigated as caused by gas exp@@oe.342 at 1 4.)

Prior to that time, botBbeveraandFischerallege they believed Trenteti of a
heart attack, and had no information to the contrédpoc. 341 at § 13; Doc. 32
at 3.

The fact Devera was aware of the injury, does not demonstrate as a matter of
law that she knew or reasonably could have discowbeedause ofrent’s death.
Rather, competing inferences can be drawn from the evidence regheling
personal representativekeowledge and whether she was diligent in discovering
the causal link between Trent’'s death and his exposure to toxic gas. Therefore,
wheher the discovery rule tolls the statute of limitations in this case must be
resolved by the trier of factChristian, 358 P.3d at 153
111
111
111/

111
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V. CONCLUSION

For the foregoing reasons;, ISHEREBY ORDERED that Exxon Mobil’s
Motion for Summary JudgmefDoc. 28)be DENIED.

IT ISORDERED.

DATED this 13thday ofSeptember2019

\ 1/
TIMOTHY 4. CAVAN
United States Magistrate Judge
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