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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
GREAT FALLS DIVISION

RANDALL C. STEWART, CV 13-105-GF-BMM
Plaintiff,
VS. ORDER ADOPTING FINDINGS AND
RECOMMENDATIONS OF UNITED
CAROLYN W. COLVIN, Acting STATES M AGISTRATE JUDGE
Commissioner of Social Security,
Defendant.
l. SYNOPSIS

Plaintiff Randall C. Stewart seeks judicial review of the decision of
Defendant Carolyn W. Colvin (“Comssioner”), the acting Commissioner of
Social Security, to deny Stewart’s ajgaliion for disability benefits. (Doc. 1).
Stewart moved for summary judgmentiay 12, 2014. (Doc. 14). United States
Magistrate Judge Keith Strong issueiddings and Recommendations on
December 9, 2014, that recommended @osirt deny Stewart’s motion and enter
judgment in favor of the Commissioner.d® 18). Stewart timely filed objections
to the Findings and Recommendaticersd the Commissiondas responded.

(Docs. 19, 20).
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The Court will review de novo éportions of the Findings and
Recommendations to which Stewart obje2&U.S.C. § 636(b)(1). The Court will
review for clear error the remainder of the Findings and Recommendations.
McDonnell Douglas Corp. VCommodore Bus. Mach., Iné56 F.2d 1309, 1313
(9th Cir. 1981).

.  JURISDICTION

Stewart resides in Cascade County mtéma. Cascade County lies within
the Great Falls Division of the Distriof Montana. The Court has jurisdiction
under 42 U.S.C. § 405(g). Venue is pgopnder 28 U.S.C. § 1391(e) and Local
Rule 1.2(c)(3).

.  FACTUAL BACKGROUND

The Court adopts by reference thekzaound facts, administrative record,
and procedural history as enumerated in the Findings and Recommendations. (Doc.
18). Stewart applied for disability bertsfin August 2010 seeking to establish a
period of disability and his entitlementdasability insurance benefits under the
Social Security Act. The Commissiorsgnied Stewart’s claim in October 2010.
The Social Security AdministratiqgiSSA”) denied Stewart’s claim on

reconsideration in March 2011.



Stewart requested a hearing. Baministrative Law Judge (“ALJ")
conducted a hearing in May 2012. The Atsued a decision in July 2012 that
denied Stewart disability benefits. (AR 17-23).

The ALJ found that Stewart met thesured status requirements of the
Social Security Act through Decemlit, 2012. (AR 17). The ALJ conducted the
five-step disability evaluation processcadetermined that (1) Stewart had not
engaged in substantial gainful activity sirne alleged disability onset date; (2) he
had the severe impairments of cervicad &immbar degenerative disc disease; (3)
his impairments do not establish a disabilihder the Listing of Impairments; (4)
he was unable to perfornmyapast relevant work; an¢g) he has the residual
functional capacity to perform a reducedga of medium work and is capable of
performing work that exists in significant numbers in the national economy.

Stewart sought review of the ALJ’s decision by the SSA Appeals Council.
The SSA Appeals Council denied Stewarégquest for review in November 2013.
This denial made the Commissioner&casion final. The SSA Appeals Council’'s
denial of Stewart’s request for review deathe ALJ's decision final for purposes
of judicial review. 20 CFR 88 404.981, 404.1481.

IV. LEGAL STANDARD
An applicant may seek judicial revient a final agency decision. 42 U.S.C.

88 405(g), 1383(c)(3). This Court’s reviesvlimited. The Court reviews de novo



any part of a Magistrate Judge’s Fings and Recommendations to which proper
objections have been madedF&. Civ. P. 72(b)(3).

A claimant must meet tweriteria in order to qualify for disability benefits
under the Social Security Act: (1) the clamhaust have a methlly determinable
physical or mental impairment that candxgected to result in death, or that has
lasted, or can be expected to lastdaontinuous period of not less than twelve
months; and, (2) the impairment is of sgverity that, considering the clamant’s
age, education, and work experience, ¢laimant not only is unable to perform
previous work, but also is unable to engagany other kind ofubstantial gainful
work that exists in the tianal economy. 42 U.S.C. § 423(&chneider v. Commr,
of Soc. Sec. Admir23 F.3d 968, 974 (9th Cir. 2000).

The Commissioner follows a five-stepadwation process to determine if a
claimant is disabled. 42 U.S.C. § 13823 If the Commissioner determines
that a claimant is or is ndisabled at any point in the five-step process, the review
ends.Corrao v. Shalala20 F.3d 943, 946 (9th Cir. 1994). The burden at steps one
through four rests on the claima@elaya v. Halter332 F.3d 1177, 1180 (9th Cir,
2003). The burden at stepdi shifts to the agencelaya 332 F.3d at 1180.
Claimants who are not disqualified a¢tfive are eligible for benefittd.

The Court may disturb an ALJ’s findécision only if the ALJ based its

findings of fact on legal error or “substattevidence in theecord as a whole”



does not support the findingSchneider223 F.3d at 973. Substantial evidence is
relevant evidence that a reasonabladmmight accept as adequate to support a
conclusionAndrews v. ShalaJé3 F.3d 1035, 1039 (9thir. 1995). Substantial
evidence is more than a mere $idle, but less than a preponderangadrews 53
F.3d at 1039. The Court must considerréheord as a whole on review, weighing
both the evidence that supports anttatgs from the ALJ’'s conclusioMayes v.
Massanarj 276 F.3d 453, 459 (9th Cir. 2001). The ALJ’s decision must be upheld
where the evidence is sueptible to more than omrational interpretation.
Andrews 53 F.3d at 1039.
V. DISCUSSION

Stewart contends that the ALJ inappiately afforded “little weight” to his
treating physician’s opinions, incortgcdiscounted Stewart’s testimony, and
improperly relied on the testimony of thecadional expert. (Doc. 19). The Court
finds that the ALJ permissibly disregarded the limitations recommended by
Stewart’s treating physician. The Coud@lfinds that the ALJ provided adequate
reasons to discount a portion of Stewa'stimony. The Court further finds that
the ALJ properly relied on a vocatioretpert’s testimony that considered
Stewart’s credible limitations. The Cé@dopts in full Judge Strong’s Findings

and Recommendations.



A. Dr. Galva’s Opinion

Stewart objects to the Magistrate’s findings regarding Dr. Galvas’s
limitations for Stewart and the “little weighgiven to Dr. Galvas’s opinions. (Doc.
19 at 5-10). Dr. Galvas sed as Stewart’s treatimhysician. The ALJ found that
Dr. Galvas’s treatment notes failed tgport his opinions regarding Stewart’s
limitations. The ALJ further noted conftewith Dr. Galvas’s opinions and
Stewart’s own testimony, and thecord as a whole. (AR 20-21).

Dr. Galvas reported in April 2012 th&tewart needed to lie down or use a
recliner and elevate his feet at waist lemeabove for one hour in each eight-hour
day. (AR 20). Dr. Galvas also limit&gtewart to lifting and carrying twenty
pounds occasionally and ten pounds frequeiltty Galvas stated that Stewart
could sit, stand, and walk for thirty mimmgt at a time each for a total of two hours
each in an eight-hour work day.

The ALJ gave “little weight” to Dr. Qaas’s opinion based on the opinion’s
inconsistency with the medical eeidce. (AR 20). The ALJ relied upon Dr.
Galvas’s April 2012 opinion as it was the shoecent. (AR 21). Dr. Galvas treated
Stewart from 2009 through 2012. The Alited the absence of anything in Dr.
Galvas’s treatment notes that limited Séetto walking, standing, or sitting for

less than eight hours as a basis for thge' weight” determimtion. The ALJ also



relied on the inconsistency of Dr. Gali@epinion with Stewart’s own testimony
that he could lift 40 pounds.

The ALJ justified his “little weight” deermination by giving “some weight”
to the consistent testimony of otherdil professionals. The ALJ gave “some
weight” to the opinion of Stewart’s theguist, Amy Gilbertson, and a consultatnt
physician, Dr. Fernandez, based on theinmpi’'s apparent consistency with the
medical evidence.

Gilbertson testified that Stewart cduift up to 50 pounds and carry up to 55
pounds. Gilbertson also testified that Steviad no limitations in sitting, standing,
crouching, kneeling, climbing stairs, or lkiag. The ALJ also gave “some weight”
to the opinion evidence af medical consultant, DFernandez, based on his
opinion’s general consistency with threedical evidence and with Stewart’s
residual functional capacity at the light exertional level. (AR 20).

The ALJ relied on the physical therapy reotkat stated Stewart felt that his
function had improved from 50% to 95%chthat he was able to do what he
wants. Dr. Galvas’s treatment nottated that Stewart had voiced no new
complaints. Dr. Galvas'seatment notes and Stewart’'s own testimony disclosed
that Stewart does not takey medications regularly. Treatment notes also divulge

that Stewart had received several steroid injections and Stewart reported that the

injections were keeping his pain under control. (AR 19-20).



A treating physician’s opion generally carries more weight than a non-
treating physicianLester v. Chafer81 F.3d 821, 830 (9th Cir. 1995). The ALJ
must give controlling weight to agating physician’s medical opinion regarding
the nature and severity of an individgailmpairment if the treating physician’s
opinion is well-supported antbt inconsistent with the other substantial evidence
in the case recorddlund v. Massanar253 F.3d 1152, 1157 (9th Cir. 2001). The
treating physician’s opinion is not necedyatzonclusive as to either a physical
condition or the ultimate issue of disabilitjagallnes v. Bower881 F.2d 747,

756 (9th Cir. 1989).

The ALJ must present “specific afehitimate reasons” for discounting a
treating physician’s opinion in cases whevwedence in the record contradicts the
treating physician’s opinioiBray v. Comm’r of Soc. Sec. Admis54 F.3d 1219,
1228 (9th Cir. 2009). Substantial evidence must support these “specific and
legitimate” reasondBray, 554 F.3d at 1228 he ALJ must set out a detailed and
thorough summary of the facts and castihig clinical evidence that states his
interpretation of the evidence, and mdikelings based on his interpretation.
Cotton v. Brown799 F.2d 1403, 1408 (9th Cir. 1986).

Dr. Galvas’s opinion appears inconsistesith the other substantial evidence
in the recordEdlund 253 F.3d at 1157. The ALJed several specific and

legitimate reasons to discount Dr. Gadis opinion, including the opinions of



Gilbertson and Dr. Fernandez, Stewaoign contradictory testimony regarding his
capacity, and Dr. Galvas’s treatment noi®y, 554 F.3d at 1228. Accordingly,
the ALJ did not have to assign Dr. l&as’s opinion, as Stewart’s treating
physician, controlling weightd. The Court declines tosturb the ALJ’s decision
to assign Dr. Galvas’s opinion “little weightSthneider223 F.3d at 973.

B. Stewart’s Testimony

Stewart objects to the Magistrate’s findings and conclusions relative to
discounting Stewart’s testimony. (Doc. 4910). The ALJ discounted a portion of
Stewart’s testimony based on Stewsadivn testimony regarding his daily
activities. (AR 18-19). Stewart’s testimpnegarding his dailactivities did not
comport with Stewart’s reported debilitating symptoms.

The ALJ found that Steavt’s credibility was wakened after Stewart
described “daily activities that were rimhited to the extent one would expect,
given the complaints of disabling sytomps and limitations.” (AR 19). The ALJ
found that Stewart’s statements concegriine intensity, persistence and limiting
effect of his symptoms were not credibletlie extent that thegonflicted with the
residual functional cageity assessment.

The ALJ supported his conclusion hyirg Stewart’s testimony that he
regularly partakes in activities such agking, cleaning, biking, gardening, yard

work, cutting firewood, driving, and shopping. The ALJ referenced Stewart’s



testimony that he does nok&aany medications. The ALJ also noted that Stewart
testified that he has the ability torfseover and lift items up to 40 pounds in
weight. Finally, the ALJ cited as a bakis weakened credility the fact that
Stewart had quit the Montana Vocational Rehabilitation Program.

A claimant’s everyday activities maoyovide grounds for discrediting the
claimant’s testimonyMolina v. Astrue674 F.3d 1104, 1113 (9th Cir. 2012). The
activities may provide grounds thiscredit a claimant’s testimony to the extent that
the activities contradict claims of imipaent, even whethe activities suggest
some difficulty in functioningMolina, 674 F.3d at 1113.

The ALJ cited several activities which Stewart regularly partakes,
including biking, cutting firewood, angard work as grounds for weakening
Stewart’s credibility in light of the iransistency with Stewart’s claimed residual
functional capacity assessment. Stewatsvities provide proper grounds for the
ALJ’s finding of weakened credibilityMolina, 674 F.3d at 1113. The Court
declines to disturb the ALJ’s decisionweaken Stewart’s credibility in light of
Stewart’s admitted everyday activiti€&chneider223 F.3d at 973.

C. Vocational Expert Testimony

Stewart objects to the Magistrate’s findings and opinions relative to the

vocational expert testimongDoc. 19 at 13). The ALJoncluded that Stewart was

capable of performing a reduced rangenefdium work and that the jobs Stewart

10



is capable of performing exist in sigmdéint numbers in the national economy. (AR
22-23).The ALJ relied, in part, dhe vocation expert’s testimony.

The ALJ found that Stewart is capablemaking a successful adjustment to
other work that exists in significantmbers in the national economy. (AR 23).
The ALJ asked the vocational expert wieatjobs exist in the national economy
for an individual of Stewart’s agegecation, work exp@&nce, and residual
functional capacity. (AR 22). The vocatioradpert cited five jobs that Stewart
would be capable of performing giveresie factors: (1) medium exertion level
employment included a job as a laundryrkay; and, (2) light exertion level
employment included jobs as an assenmwypector, assembler, office helper, and
rental clerk.

If a claimant shows that he cannot retto his previous job, the burden of
proof shifts to the Commissioner to shtvat the claimant can do other kinds of
work. Magallnes 881 F.2d at 756. The Commissiomaust show that the claimant
can perform other types of substantial, gainful work that exists in the national
economyld. The Commissioner should referremalistic job opportunitieSample
v. Schweiker694 F.2d 639, 643 (9th Cir. 1982he Commissioner may engage a
vocational expert to meet this burd&ample 694 F.2d at 643.

The ALJ may ask the vocational expeypothetical questions to establish

whether someone with the claimarttaitations will be able to secure

11



employment in the national econoniyagallnes 881 F.2d at 756. Hypothetical
guestions must set out all the limitatiomglaestrictions of the particular claimant.
Gallant v. Heckler725 F.2d 1450, 1456 (9th Cir. 1984). The ALJ is only required
to include limitations that the ALJ finds be credible and supported by substantial
evidenceBayliss v. Barnhart427 F.3d 1211, 1217 (9th Cir. 2005).

The vocational expert’s opinion has nadantiary value ithe record fails
to support the hypothetical and the hyptitted does not reflect the claimant’s
limitations.Embrey v. Bower849 F.2d 418 (9th Cir. 1988). The ALJ is free to
accept or reject the restrictions preeehin a hypothetical as long as they are
supported by substantial evidenbtartinez v. Heckler807 F.2d 771, 774 (9th
Cir. 1987). This discretion exists even where the parties present conflicting
medical evidenceMartinez 807 F.2d at 774.

The ALJ relied on testimony that addsed the residual functional capacity
that he believed Stewart actually possessed based on the Badisls 427 F.3d
at 1217. As noted above, the ALJ found that Galvas’s and Stewart’'s opinions
are inconsistent with the record as a vehaind assigned them “little weight.” The
Court will not disturb the ALJ’s decisin to rely on the vocational expert’'s
testimony in response to tiA¢.J's hypothetical questiorschneider223 F.3d at

973.
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V. CONCLUSION

IT IS HEREBY ORDERED that the proposed Findings and
Recommendations entered by United Stategidiaate Judge Strong (Doc. 18) are
ADOPTED IN FULL.IT IS FURTHER ORDERED that Plaintiff Randall C.
Stewart’s Motion for Summary Judgmt (Doc. 14) is DENIED. The
Commissioner’s decision is AFFIRMED. Tkerk is directed to enter judgment
in favor of Defendant Carolyn W. ColyiActing Commissioner of Social
Security, and close this case.

DATED this 229 day of January, 2015.
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Brian Morris
United States District Court Judge
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