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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MONTANA
GREAT FALLSDIVISION

RHETT CRANTZ, Individually, as CV 14-56-GF-BMM-JTJ
Personal Representative of the Estate
of Venus Crantz/ and as Guardian of

Marina Crantz, Marley Crantz, FINDINGS OF FACT,
McKenzy Crantz, and Maisen Crantz, | CONCLUSIONSOF LAW AND
ORDER
Plaintiff,
VS.

UNITED STATESOF AMERICA,

Defendant.

This matter came before the Count foal without a jury, the Honorable
Brian Morris presiding, on October 11 ah?, 2016. The plaintiff, Rhett Crantz,
was represented by Timothy M. Bechtalad Kristine M. Akland. The defendant,
United States of America, was represehby Assistant United States Attorney,
Timothy J. Cavan.

Witnesses were sworn and testifieddaertain exhibitsvere offered and

received into evidence. From the eamde presented, the Court makes the

following:
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I. FINDINGS OF FACT:
A. JURISDICTION AND VENUE

1. This is a negligence actiorobight by the plaintiff pursuant to the
Federal Tort Claims AqQFTCA), 28 U.S.C. § 267H seq. The plaintiff seeks to
recover damages from the United Stdtased on medical care provided to Venus
Crantz (Venus) by health aproviders employed byeDepartment of Health
and Human Services, Indian Health SeeVflHS). The plaintiff alleges that IHS
providers negligently treated Venus evhshe presented to the emergency
department of the Fort Belknap Hospita@sulting in her death. (Doc. 1).

2. At the time this action was filethe plaintiff was a resident of the State
of Montana, and lived in Blaine Countyiontana. The alleged acts and omissions
which gave rise to this claim alscaurred in Blaine County, Montana.

3. The plaintiff submitted administrae tort claims with the IHS on or
about January 31, 2014. The plaintifédl the present action on August 18, 2014,
more than six months after submitting lidministrative clan, without a final
determination by the agency.

B. BACKGROUND

4. Venus was born in 1979 in HarlemMontana, and died on December 9,

2013. She was an enrolled member ef Assiniboine and Gros Ventre Tribes,

and lived in Harlem on the Fort Belknapian Reservation. She received the



majority of her medical care during Hde through the IHS Fort Belknap medical
facility in Harlem.

5. Venus married Rhett Crantz in 20@4d they had four children together:
Marina Crantz, born in 1996; Marley &rtz, born in 2002Y1ackenzy Crantz,
born in 2006; and Maisen Crantz, born in 2013.

6. Venus attended high school, anerdabtained her certification as a
certified nursing assistant. She was ewipll part-time as a nursing assistant by
Sweet Memorial Nursing Home in ChinodWpntana at the time of her death.
(Deposition of Joni Myhre). She haddn employed by Sweet Memorial since
May 7, 2013.

C. MEDICAL HISTORY

7. Venus’'s medical history isgsiificant for ongoing bouts of asthma.
Venus was first diagnosed with asthm&008. Venus presented to the
emergency department (ED) for acute astlattacks at least 10 times in the years
that followed. Her difficulties with asthnacelerated sharply in the last 1.5 years
of her life, with approximately 13 contacwith physicians and emergency visits
occurring in 2013 alone.

8. Venus’s asthma also progsevely limited her personal and work

activities. A walk around the block witter young child could lead to coughing



spells that would require Venus to rettmome. She also missed several days of
work because of her asthma.
D. DECEMBER 9, 2013 ASTHMA ATTACK

9. Venus was driving with her Hasnd in Harlem on December 9, 2013,
when she began to experience respiyatiifficulties. She returned home for a
nebulizer treatment at approximately 7@éh. Venus had tee home nebulizer
treatments, but they were not effective.

10. Venus remained hbme for approximatel§ to 1.5 hours before
William Abieta, her adopted broér, took her to the hogpl for treatment. It took
approximately 3.5 to 4 minutes to travem Venus's residence to the hospital.
Abieta dropped Venus off #te ED entrance.

11. Venus barely could breathe by timee that she arrived at the ED. She
walked up to the nurse’s station windowthe emergency room and mouthed “I
can't breathe.”

12. Two nurses, Kathleen OlvercaShauna Gilbert-Azure, and an IHS
physician, Amy Kroeger, ND, staffed the Fort Belknap Hospital Emergency
Department that night. DKroeger is a licensed phyg&a. She also attended a
residency program in emerngey medicine at Washington University from 2008 to
2011. She did not complete the resicke program, however, and lacks board

certification in any specialty.



13. Nurse Olver staffed the nursstation window in the ED when Venus
arrived. Dr. Kroeger alsobserved Venus approacNurse Olver and Dr. Kroeger
promptly escorted Venus to a critical caient room. Dr. Kroeger also leaned
into another patient room, and told a setdHS nurse, Shauna Gilbert-Azure, that
her assistance would be nedd When Gilbert-Azure sponded, Dr. Kroeger sent
her to retrieve additiomaespiratory medications, and to summon additional
assistance from EMTSs.

14. Nurse Olver attempted to record the timing of events She testified that
she looked at a clock indtcritical care room when slstarted an 1V for Venus
and recorded the time at 8:20 p.m.e&stimated the timing of events for the
medical record, before and after 812én., based upon the time each intervention
typically takes to accomplish.

15. According to Nurse Olver’s track), Venus presented to the nurses’
station window at approximately 8:16 p.iWithin one minute, medical staff
escorted Venus back to thetical care room and staden Albuterol nebulizer.
Venus’s oxygen saturation level increasdaéraihe treatment from 87% to 95%.

16. Medical staff started a second nebulizer treatment with racemic
epinephrine at 8:19 p.m. Medical statirséd an IV line by 0 p.m., and they

administered magnesiumltae at 8:22 p.m.



17. Dr. Kroeger continued to mitor and assess Venagespirations,
breath sounds, and pulse. Dr. Kroegerdetkthat Venus began to deteriorate
rapidly as the administration of magnesiauoifate was completed. Venus's pulse
became “thready,” her heart rate in@ed, and her breath sounds became less
audible.

18. Venus collapsed at approximat8I23 p.m. Dr. Kroger continued to
assess her cardiac and respiratory statuideger determined that Venus was in
respiratory arrest. She was also unable to detect a pulse, and determined that
Venus had gone into cardiac arrest atr@multaneously with her respiratory
arrest. Venus continued to display sriéss electric activity (“PEA”). PEA
describes cardiac electric activity thatas unordered to be cadsred a pulse.

19. Dr. Kroeger initiated caralbulmonary resuscitation (CPR) after
Venus's collapse. Medical staff immedibt started ventilation with the use of a
bag valve mask. They alsatiated chest compressions.

20. A bag valve mask is a breathihgyice. A padded mask fits over the
patient’s mouth and provides a saadbund the mouth. Pressurized oxygen
connects to the device. Theedical provider forces oxygen into the patient’s lungs

by squeezing a self-inflating bag.



21. Dr. Kroeger and Nursesv@r and Gilbert-Azure continued
resuscitation efforts for the next sixmates. Nurse Gilbert-Azure ventilated
Venus with the bag valve maskd managed the airway.

22. One EMT arrived at approximatedy29 p.m., and began assisting with
chest compressions. The arrival of BT prompted Dr. Kroeger to attempt for
the first time an endotracheal intalo@ of Venus. Intubation involves the
placement of an endotracheabe through the vocal cadnd into the trachea. A
provider must be able to visualize the patfie vocal cords in order to perform the
procedure safely.

23. Dr. Kroeger attempted to perfoan intubation at 8:29 p.m., but she
could not adequately visualize Venus'sabcords. Shelarted the attempt.
Medical staff restarted the paalve mask in an atternfo provide ventilation.

The medical team also ciomued CPR after withdrawing from the first intubation
attempt.

24. Venus's IV became dislodged apamximately 8:33 p.m. The IV had
to be restarted in order to administer ncations. Medical staff restarted the IV by
8:36 p.m., and began to administer Egmhrine at 8:38 p.m. Additional EMT
assistance also arrived at this time.

25. Dr. Kroeger waited 9 minutedefthe first failed intubation attempt

before making a second intubation attempt. Vomitus in Venus’s airway obscured



Dr. Kroeger’s ability to visualize the vocabrds on the second attempt. Medical
staff suctioned this areBr. Kroeger remained unabie visualize Venus'’s vocal
cords.

26. Dr. Kroeger abandoned the secortdbation attempt and chose instead
to start an alternative airway at 8:39 p.mith the insertion of a combitube. The
combitube is a “blind insertion” airway diee intended to be placed at the top of a
patient’s throat, above the glottis, apsaglottis. The combitube does not require
that the provider visuae the vocal cords.

27. Medical staff administered sevieadditional medicatins. Medical staff
also continued to administer CPR ol for 45 minutes. The medical team
proved unable to reestablish spontanemresilation or respiration. Dr. Kroeger
called the code at 9:08 p.m.

E. STANDARD OF CARE

28. Both parties presented doctqrslified to testify regarding the
appropriate standard of care in thiseeaBhe competing conclusions by these
witnesses reflect a difference in their viesgarding the appropriate standard of
care to be applied in this case in ligithe training and experience possessed by

Dr. Kroeger.



29. The plaintiff called Gregory Kazenhl.D. as a standard of care expert.
Dr. Kazemi is a board certified emergencydmeene physician. He has practiced at
St. Patrick’s hospital in Missoula, Montasiace completing his residency in 1996.

30. Dr. Kazemi’s practice providestwith daily contact with critical
access hospitals in rural communities abidontana similar to the Ft. Belknap
hospital. He regularly provides advice regjag the care of various patients being
seen in the emergency departments at those hospitals.

31. Dr. Kazemi hired a physiciantms group at St. Patrick Hospital who
trained at Washington University’s Engency Medicine residency at the same
time as Dr. Kroeger. Dr. Kazemi hdscussed the Washington University
Emergency Medicine residey program training with his colleague. Dr. Kazemi
possesses familiarity with the trainiagd experience of Dr. Kroeger.

32. Dr. Kroeger’'s emergency merhie rotations during her residency
provided her with training in recognig the presentation of asthma and in
performing the intubation of patients.

33. Dr. Kazemi testified that Dr. Krger violated the standard of care when
she failed to administer rdeation to relax Venus's mvay after the first failed
intubation attempt and when she geld nine minutes between intubation

attempts. Dr. Kazemi opined thatdlielay caused Venus’s death.



34. Dr. Kazemi testified that theasidard of care requd Dr. Kroeger to
have provided Venus with a paralyticmediately upon the initial intubation
failure. Dr. Kazemi testified that the p§rac would have faititated an intubation
attempt regardless of how relak&enus may have appeared.

35. Dr. Kazemi opined that theastlard of care required Dr. Kroeger
immediately to have given Venus a paralytic after the first intubation failure and
then immediately attempt a second intutwati The standard of care required Dr.
Kroeger to have placed a rescue airveach as a combitube, immediately if the
second intubation attempted failed.

36. Dr. Kazemi testified thatxygen saturation represents only one
parameter to assess wheth@atient is breathing effectely. In asthma patients,
ventilation presents the major problemr with oxygen may be going in, but air
with carbon dioxide may not be coming outtloé lungs. Dr. Kazemi testified that
failure to ventilate a patient prafe may result in heart failure.

37. Dr. Kazemi testified that baglva masks may be used to oxygenate and
ventilate a healthy person with healtlwpds for an extended period of time. Dr.
Kazemi warned, however, that bag valveskgacan prove ineffective in asthmatic
patients due to the fact thatthlungs typically are stiff.

38. The provider should consider the following factors when evaluating the

effectiveness of the bag valvnask: 1) whether air @ming out of the lungs; 2)

10



whether a proper seal has been evatuateund the mouth; 3) a patient’s heart
rate and blood pressure. Tw®vider should know that the bag valve mask has not
been effective if the patient’s vitalgns fail or continue to fail.

39. Dr. Kazemi testified that the mdreatment for pulseless electric
activity as experienced by Venus wouble to try to correct the underlying
problem, or what caused the PEA. Razemi believed that Venus’s breathing
difficulty caused the PEA.

40. The United States called Gregory Moore, M.D. as an expert on the
standard of care. Dr. Moore is a board certified emergency medicine physician,
and a fellow in the American College Bimergency MedicineHe has practiced
emergency medicine sind®85, and has extensive expace practicing in rural
settings.

41. Dr. Moore has practiced in [@h, Montana since 1996, and is on staff
in several other rural hospitals. He atgpves as the medical director of a rural
outreach program that St. Patrick’s Hospital in Missoula, Montana offers that staffs
rural facilities with provider®f emergency medicine.

42. Dr. Moore applied the standaficare of a competent general
practitioner in similar circumstances anohgar facilities in the United States. Dr.
Moore testified that all of the caregwided to Venus by the IHS medical team on

December 9, 2013, met teeandard of care.
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43. Dr. Moore testified that medicahfftdid not delay in the recognition of
Venus’s condition or in the initiation dfeatment. Medical staff immediately
recognized Venus’s respiratory distregsen she presented to the emergency
department triage window. Medical staff pnoily escorted Venus to a critical care
room.

44. Dr. Moore believes that medicaaff properly initiated an Albuterol
nebulizer within one minute of Venusasrival. Dr. Moore explained that
Albuterol is a beta agonist, commonlyedsas the first line of treatment for
suspected asthma. Medical staff also timely established an 1V, and gave
magnesium sulfate to Venus within sixmates of her arrival at the E.D.

45. Dr. Moore testified that Venussponded favorably to the initial
treatment. Venus became anxious anmilzative, however, while the magnesium
sulfate was being infused. Venus quickbtlapsed into respiratory arrest. Dr.
Moore noted that Venus’s collapse occumethin 7 minutes of arrival. He opined
that seven minutes would have providealdequate time tmtubate before
Venus's arrest.

46. Dr. Moore testified that medicsthff appropriatelyprovided ventilation
with a bag valve mask afteer collapse. Dr. Moorexplained that the bag valve

mask represents the pimny “go-to” airway.
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47. Dr. Moore also explained ththe 2010 Advanced Cardiac Life Support
guidelines (“ACLS guidelines”) sutamntially changed the approach to
cardiac/respiratory arrest. Formerdglines placed the primary emphasis on
securing an airway and breathing. \Wtile 2010 guidelines, however, the primary
focus shifted to circulation, withreathing and airway secondary.

48. Dr. Moore also testified théiled intubations do occur. Common
causes are either mucus, blood or vomituhe airway, or a patient’s unique
anatomy that makes it difficult to visualitee vocal cords. Dr. Kroeger testified
that the lack of structure to Venus’s mouth made visualization of the airway
difficult. Dr. Moore testified that Dr. Kroeger responded appropriately to the
second failed attempt to intubate Velysmmediately resuming ventilation with
a bag valve mask.

49. Dr. Moore further testified thBr. Kroeger appropriately turned to the
combitube after the failed second intubattempt. Dr. Moore explained that the
combitube is a wellecognized airway.

50. Dr. Moore concluded that DKroeger followed ACLS protocol
throughout the resuscitation effort. He further testified Erakroeger responded
within the standard of care to treat’\Ws’s presumed asthma exacerbation. Dr.
Moore determined that Dr. Kroeger responded within the standard of care to

Venus's respiratory/cardiac arrest. And Bloore testified that the actions taken

13



by Dr. Kroeger to provide ventilation to ¥es after her arresil fell within the
standard of care.

51. Dr. Moore seemed to lack familigt with Dr. Kroeger’s training and
experience. He believed that Dr. Kgeg had completed 18 months of her
residency training, when, in fact, she atlythad spent about three years in her
residency program. Dr. Moelacked understanding of the specific training that
Dr. Kroeger had received during the resice He also lacked awareness of the
evaluations that she had received ia tesidency program. Moreover, Dr. Moore
believed that Dr. Kroeger hadorked only four shifts at the Ft. Belknap ED before
December 9, 2013. Dr. Kroeger actudibd worked at the Ft. Belknap ED for
almost nine months by December 9, 2013.

52. Both Dr. Kazemi and Dr. Moorestdied that the inability to recognize
the signs and symptoms of asthma wouddate the standard of care by a doctor
providing care in a critical access hospital in Montana.

53. Both Dr. Kazemi and Dr. Moore tesd that a failure to intubate Venus
before respiratory arrest would have vieththe standard of care if a doctor had
recognized that Venus'’s asthma exdbations were life-threatening.

54. Venus’s asthma exacerbatmmoved life-threatening when she
presented to the Ft. Belknap ED on Decenth 2016. Dr. Kroeger testified that

she believed it would not have been prable to intubate Venus before her
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respiratory arrest. Both DKazemi and Dr. Moore opined to the contrary, as they
believed that Venus’s inability to breathieely pushed her into cardiac arrest.

55. The ACLS guidelines provide treabag valve mask typically represents
an acceptable way to ventilate. The l&&guidelines further provide that “all
healthcare providers should be traimedelivering effetive oxygenation and
ventilation with a bag and mask.” The AE guidelines recognize, however, that
there will be times when ventilation withbag mask devigaroves inadequate.
ACLS providers also should be trainaad experienced in insertion of an
advanced airway.

56. Dr. Kroeger apparently recognizibat the bag valve mask did not
provide an effective airway, as evidea by her attempted intubation of Venus.
Dr. Moore agreed that the bag valvesk@roved inadequate Venus'’s case.

57. Respiratory arrest representieel underlying problem in Venus’s case.
To correct Venus's breathing situatioropided the best chance for Venus’s
survival. Dr. Kazemi opined that Venusdli would have survived if Dr. Kroeger
successfully had intubated or placedeamergency airway ia timely manner.

58. The parties disagree as to the appate standard afare. Dr. Kazemi
applied an individualized standardazre based upon Dr. Kroeger’s training and
experience, including her residerqypgram in emergency medicine at

Washington University. Dr. Moore appdl a standard for a general practice
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physician. The Court need not resolve thispute definitively as Dr. Kroeger’s
actions failed to satisfy either standard of care.

59. Dr. Kazemi agreed thtdte great majority of the care provided to Venus
by Dr. Kroeger had been reasonable gowrapriate, and had fallen within the
standard of care. He testified that thitial response to Venus’s presentation had
been appropriate and timely. The IH®viders immediately recognized Venus’s
condition, and timely started pgpriate treatments.

60. Dr. Kazemi also testified thstiarting an 1V, administering magnesium
sulfate, and summoning more help walledone appropriately, and in a timely
manner. Dr. Kazemi furtheestified that, once Venus collapsed into respiratory
and cardiac arrest, it would\Vyebeen appropriate to try to restore circulation and
respiration.

61. Dr. Kazemi criticized the nine mite delay betweenéHirst intubation
attempt at 8:29 p.m. and teecond attempt at 8:38 p.rr. Kazemi testified that
a second intubation should have been attempted sooner. He testified that the
number one priority should have been to leigth an airway. He also believes that
Dr. Kroeger should have administered noations to relax the airway after the
first attempt.

62. Dr. Kazemi further testified thatedications known gsaralytics can be

effective in relaxing the vocal cordadimuscles around the airway to facilitate
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intubation. Dr. Kazemi opined that IXroeger should have administered the
paralytic immediately after #hfirst failed intubation tallow the medication to be
effective.

63. Dr. Moore agreed that paralytics denused prior to arrest to paralyze
the muscles in the airwayafdequate personnel are avialida Dr. Moore testified,
however, that use of a paralytic is sisnpot indicated after a patient is in
respiratory/cardiac arrest. He explairtledt after a period of 15-30 seconds in
cardiac/respiratory arrest, an unconscipaent’s muscles will be completely
relaxed, because there is no cirtiola to the nervous system.

64. Either standard of care wouldve required Dr. Kroeger to provide
Venus a paralytic immediately upon the iditr#ubation failure regardless of how
relaxed Venus may have appeared. paealytic would heae facilitated an
intubation attempt.

65. Either standard of care requi2d Kroeger to conclude that the bag
valve mask was not working when Venugital signs failed tomprove before and
after the first failed intubatmattempt. Either standard of care then would have
required Dr. Kroeger to determine that thag valve mask wganappropriate and
to establish a viable mvay immediately.

66. The underlying problem in Venugase was respiratory arrest. The

best chance for Venus’s survival wdulave been to correct her breathing
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situation. Either of the offered stamda of care would have required Dr. Kroeger
to provide an airway aguickly as possible after Venus slipped into
respiratory/cardiac arrest and displayed PEA.

67. Dr. Kroeger’s treatment fell belowetlstandard of care, therefore, when
she delayed nine minutes between thé &rel second failed intubation attempts.
Either standard of care also would hasgquired Dr. Kroeger to give herself the
best chance at the second intubatiomapteby first administering a paralytic to
Venus before that attempt.

G. DAMAGES

68. The plaintiff called an economiatthew Taylor (Taylor), to testify
regarding Venus'’s loss of earnings and gwymcapacity. Taylor reviewed Venus’s
tax returns and W-2s from 2008 to 2013.

69. Taylor initially calculated Venusless of earnings under three different
scenarios. Under “Scenario A” he calcathher loss of past and future earnings
based on a three-year average of her earnings from 2011-2013. Under “Scenario
B” he calculated the finanditbss based on her average earnings during the last 32
weeks of her life; during which timghe had been employed by the Sweet
Memorial Nursing Home in Chinook. rally, under “Scenario C” he calculated
the loss based on full-time employmenhat highest attained hourly rate of

$11.50.
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70. Taylor added to this financialsl® a projected loss of fringe benefits at
the rate of 5.6%. Taylor bad the fringe benefits on Baau of Labor statistics for
employer costs of employee compensation.

71. Taylor also calculated Venus'’s loss of household and related services
based on the assumption that she waoldtribute an additional 32.5 hours per
week to household services for the remairadéher life expectancy. Taylor valued
these household services at $10.00 per hour.

72. Taylor’s initial economic analysis inflated Venus’s financial loss for
several reasons. First, Taylor based his loss of earnings calculations on inflated
average earnings. Taylor limited consaten of Venus’s earnings to the last
three years of her life under Scenaricafd the last 32 weeks of her life for
Scenarios B and C.

73. Venus's tax and earnings recostiewed her earnings history from
2008 to the time of her death as follows:

2008 — $0

2009 — $6,443.80

2010 — $0

2011 - $11,732.34

2012 — $0

2013 — $6,098.71
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Consequently, Venus'’s average earnidgsng this period were $4,046, rather
than the $6,277 used by Taylor for his first scenario.

74. Taylor next assumed that Venither would continue to work the same
number of hours that she had before herlgemtactually would increase her work
load from 16.65 hours per week to 40 hopes week. Taylor also assumed for
purposes of loss of household servigdkat she would contribute an additional
32.5 hours per week to household services.

75. The evidence presented failstgpport these assumptions. Venus
suffered from a seve, progressive respiratorgmdition, that substantially
restricted her activities. Ehcondition had caused her eitihetbe late to work, or
miss work entirely while working at Swelglemorial. Venus'’s supervisor at the
nursing home, Joni Myhre, testified th&tnus had missed 20 days of work and
was late 8 times in the five monthddre her death. Venus’s absences often
related to her asthma. Venus'’s illnessraually would have prevented her from
maintaining her employment at Sweett@ial Nursing Home at the same
number of hours as before her death.

76. The Court further finds that tleesame limitationsvould have had a
substantial impact on Venus’s ability¢ontribute in the household. Venus'’s
husband testified that hactivities were very limitedand she sometimes would

suffer from respiratory distress when walking her child.
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77. Finally, in his initial evaluatio,aylor assumed that Venus had a 41.9
year life expectancy, and a 24sear work life expectancyThe evidence fails to
support Taylor's assumptions that Venusuld have had a normal life expectancy
and work life expectancy.

78. The United States called an extgilmonologist, Holly Strong, M.D.,
to testify on the issue of life expectandyr. Strong reviewed Venus’s medical
records. These records included a putiary function study that had been
completed on March 13, 2008.

79. Dr. Strong testified that Venus heglvere, persistent asthma, and was at
high risk for a fatal asthma attack. Sh&titeed that Venus exhibited multiple risk
factors for such an event, includinggrly controlled asthma, development of
asthma later in life, frequent ED visitecent corticosteroid use, smoking, and
noncompliance with her ndecation regimen.

80. Even without an acute fatal &#taVenus’s life expectancy and work
life expectancy appear tave been limited. D6trong testified that her 2008
pulmonary function tests showed thagnus already had significant pulmonary
dysfunction and impairmeiatt age 28. Dr. Strongplained that lung function
naturally decreases as wesagAs measured in ccs air capacity, an individual

will lose 20 ccs per year. A smoker widlse an additional 50-100 ccs per year.
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An asthmatic will lose an additional 50scper year, with an additional loss of 30
ccs with each severe exacerbation.

81. A conservative estimate of 100 pes year from the date of her
pulmonary function test in 2008 wouldsult in Venus’s lung capacity being
reduced to 1,870 ccs by age 38 (20183 870 ccs by age 48 (2028). At that
point, most people are on continuous geny, and are highly impaired.

82. Dr. Strong further testified, bakepon a reasonabtkegree of medical
probability, that Venus'’s life expectanfiym the date of her pulmonary function
test in 2008 would have been 24 year&ess, and that she likely would not have
survived beyond 52-53 years of age.

83. Taylor acknowledged thhe had failed to consider any of these factors
in preparing his initial evaluation. Taylogvised his evaluation after having been
provided with Dr. Strong’sx@ert disclosure to refleet declining ability to work,
and a reduced life expectandyle used a work life expectancy of 14.26 years, and
a life expectancy of 25 yeard.aylor recalculated Venisspast and future losses
for Scenario A and B using these assuomsi losses based ber average income
for the last three years of her life (Scaaak); and losses based on her income for
the last 32 months of her life (Scenario B).

84. Scenario A presents the mosasonable situation for Venus. As noted

previously, Venus'’s health problems inmea her ability to work. The three-year
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coverage contemplated by Scenario Atdreaccounts for these impairments.
Under Scenario A, Taylor calculated lsmonomic losses as follows: past loss of
earnings - $17,040; future loss of earnin§41,337; loss of past fringe benefits -
$954; loss of future fringbenefits - $2,315; and loss of household services -
$111,426, for a totadf $173,072.

85. The Court finds, however, that evlrs evaluation in Scenario A likely
inflates Venus’s economicds. The evaluation incBnario A considered only
Venus's final three years of employment from 2011-2013. The evaluation ignores
the fact that Venus had been unemployed and without income for two of the
previous three years. The evaluatiorifar disregards Venus's physical condition
and the effect that it would have on Ipeospects for future employment. These
factors further castoubt on whether Venus would haveen able to contribute an
additional 32.5 hours per weék household services for the remainder of her life
activities.

86. The Court finds that a discouatfor of 40% applied to Scenario A
reasonably accounts for the additionalitations in Venus'’s ability to work
outside the house and her ability to contribute household services. Application of
this discount would result in total @womic losses of appximately $103,802.

87. Venus suffered before she deedl was visibly anxious and distraught

and apparently aware that she was dying. She is due a reasonable award for her
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pain and suffering. A reasonable awardHer pain and suffering is $75,000, or
roughly 3/4 of the total economic losses.

88. Venus’s spouse andilcinen have been deprived of the unique support,
companionship, and guidance that sheld@rovide. Venus'’s spouse and children
have suffered greatly from the loss of comfcare, companionship, and society
that Venus provided. Venus’s familydsie a reasonable award for their loss of
consortium and the care of their spoase mother, on top of the economic losses.
A reasonable award for their wrongfigéath and loss of consortium and care
claims is $75,000, or roughB/4 the total economic losses.

From the foregoing findings of fact, the Court makes the following:

[I. CONCLUSIONS OF LAW

A. JURISDICTION AND VENUE

1. Plaintiff properly exhausted rasiministrative remedies under the FTCA
by submitting administrative tort clainig the IHS on January 31, 2014. The
plaintiff filed his complaint in thiCourt on August 18, 2014, more than six
months after submitting his administratelaim, without a final determination by
the agency. This Court possesses sulpjatter jurisdiction of the plaintiff's
claim, pursuant to 28 U.S.C. § 1346(b)(1).

2. Venue is proper in the District bfontana, because the plaintiff resides

in the District of Montana. 28 U.S.C. 802(b). Further, venue is appropriate in
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the Great Falls Division, pursuant to L.R2(c)(3) and 3.2(l¢))(A) and (B), as
plaintiff resided in Blaine County atélcommencement ofithaction, and the
alleged acts or omissionsaurred in Blaine County.

B. APPLICABLE LAW

3. The burden of proof in a civil action remains the same regardless of
whether the finder of fact is a judgearbench trial or a jury. Cabrera v.
Jakabovitz, 24 F.3d 372, 380 (2d Cir. 19%®rt denied, 513 U.S. 876 (1994). A
plaintiff bears the burden of satisfying theder of fact that he or she has proven
every element of their claim by preponaiece of the evidence. Preponderance of
the evidence means such ende as, when considerediwthat opposed to it, has
more convincing force, and demonstrates thihat is sought to be proved is more
likely true than not true.

4. Under the FTCA, the United Statsdiable for torts committed by its
agencies and employeestiie same manner and to geme extent as a private
individual under like circumstances, in aotance with the lawf the place where
the act or omission occurred. 28 U.S.@2634. Applicable state law must be the

source of the claim for relief._TrobettaUnited States, 613 F. Supp. 169 (D.

Mont. 1985).
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5. Under Montana law, the four essial elements of a negligence claim

are: (1) duty; (2) breach of duty; (3) causation; and (4) damaijdsy v. City of

Glendive, 900 P.2d 310, 312 (Mont. 1995).

6. To establish a duty and breacta medical ngligence claim under
Montana law, a plaintiff initially must siafy a two-part threshold obligation: (1)
evidence must be presentedestablish the standard of professional care in the
type of case involved; and (2) it mus shown that the physician departed from

this recognized standard in his/her treatntdrihe plaintiff. See e.g., Gilkey v.

Schweitzer, 983 P.2d 869, 871 (Mont. 1998oreover, it must be established that
the departure from the standard was the prot@roause of injury to the plaintiff.

Montana Deaconess Hospital v. Goatt545 P.2d 670, 673 @ht. 1976); Falcon

v. Cheung, 848 P.2d 1050, 1055 (Mont. 1993).

7. In medical negligence cases saslthis, “comparative negligence does
not apply where a patient’s pre-treatmbahavior merely furnishes the need for
care or treatment which later becomesdhieject of a malpractice claim.” Harding
v. Deiss, 2000 MT 169, 16. Venus'sdith habits before seeking medical
treatment are “merely a factor the pityan should consider in treating the
patient,” not evidence of fault that mays#t against any negligent acts by the IHS
health care providers. Harding 16. Theyamtgligent acts of a patient that may be

considered in a comparaginegligence scheme are amtsitemporaneous with or
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subsequent to treatment. Harding N6ither party presented evidence of any
negligent conduct by Venus during or sedpsent to treatment by Dr. Kroeger.
Contributory or comparativeegligence does not apply here.
C. STANDARD OF CARE

8. Dr. Kroeger holds no board certification. “[A] non-board-certified
general practitioner is held to the starttlaf care of a ‘reasonably competent
general practitioner acting in the same or similar community in the United States in

the same or similar circustances.™_Chapel v.Ilson, 785 P.2d 204, 210 (Mont.

1990). “Similar circumstances’ permitensideration by the trier of fact of
legitimate local factors affecting thedimary standard of care including the
knowledge and experience of the general practitionenpuensurate with the skill
of other competent physicians of simiteaining and experience, with respect to
the type of iliness or injury he coofits and the resources, facilities and options
available to him at the time.I'd. at 210. A physician’s individual practice,

however, is not relevant to the standafd¢are. Norris v. Fritz, 270 P.3d 79, 87

(Mont. 2012).

9. Here, “similar circumstances”dludes the training that Dr. Kroeger
received while she attended the emergenegicine residency at the Washington
University School of Medicine and hergetience at the Ft. Benap ED beginning

in March of 2013. As noted previousty paragraph 67, however, the Court found

27



that Dr. Kroeger’s treatmentolated the standard of @afor a general practitioner,
and likewise violated the standardoaire for a general practitioner with Dr.
Kroeger’s residency training emergency medicine.

10. The Court concludes that Bfazemi is a respected and credible
emergency room physician wiequalified to testify on the applicable standard of
care in this matter. The evidence anstiteony in this case supports Dr. Kazemi’'s
opinion that Dr. Kroeger violated the stardlaf care. Dr. Kazemi determined that
the standard of care required Dr. Kroegeestablish a viable airway for Venus as
quickly as possible after she feito respiratory/cardiac arrest.

11. Dr. Kroeger's delay between tiirst and second imbation attempt and
her failure to administer a paralytic to Mes after the first failed intubation attempt
violated the standard of care, and thesdations of the standard of care caused
Venus’s death.

lIl. ORDER

Accordingly, IT IS HERBY ORDERED, pursuant tbed. R. Civ. P. 58,
that the Clerk of Court enter judgment $gparate document in favor of the
plaintiff and against the defendant.

IT IS FURTHER ORDERED that plaintifs entitled to such costs as are

authorized by law.
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IT IS FURTHER ORDERED that the €k of Court shall notify the parties
of the making of this order.

DATED this 13th day of January, 2017.

#
71 7 \

Brian Morris
United States District Court Judge
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