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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
GREAT FALLS DIVISION

TERRYL T. MATT, ) Civil Action No. 15cv-00028BMM
) Civil Action No. 16cv-00046BMM
Plaintiff, )
)
V. )
)
Fort Belknap Indian Community, )
)
Defendant. )
)
TERRYLT. MATT, ) CONSENT DECREE
)
Plaintiff, )
)
V. )
)
UNITED STATES OF AMERICA, )
)
Defendant. )
|. Background

1. Plaintiff, Terryl T. Matt, filed a Complaint (Appendix A) in this
matter (15cv-0028) pursuant to the Federal Tort Claims Act, 28 U.§1346(b)
and§2671,et seq. The Complaint alleged that Defendant, United States, through

the Bureau of Indian Affairs (BIA), carried out improper road building on a road

Dockets.Justia.com


https://dockets.justia.com/docket/montana/mtdce/4:2015cv00028/48231/
https://docs.justia.com/cases/federal/district-courts/montana/mtdce/4:2015cv00028/48231/162/
https://dockets.justia.com/

crossing Plaintifs property on the Fort Belknap Indian Reservation, Montana,
which is held in trust by the United States. Among other issues, Plaintiff
complained that the road, commonly known as Dan Healy Road (also known as
BIA Route 113 or Camp Creek Road), was built so that it obstructed and diverted a
creek away from its natural riparian corridor and across the Plandffd causing
significant damage to her land.

2. On May 25, 2017, the Court ordered the Rarto mediation.

3. Ms. Matt and the United States agree, and this Court by entering this
Consent Decree finds, that this Consent Decree has been negotiated by the Parties
in good faith, that settlement of this matter will avoid prolonged and complicated
litigation between the Parties, and that this Consent Decree is fair, reasonable, and
in the public interest.

THEREFORE, with the consent of the Parties to this Decree, it is

ORDERED, ADJUDGED, AND DECREED:
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1. JURISDICTION AND VENUE

4.  This Court has jurisdiction over the subject matter of these actions
pursuant to 28 U.S.§1346(b), 28 U.S.(82671,et seq., 28 U.S.C§2201 and
28U.S.C.§1331. Venue lies in this District pursuant to 28 U.$12.02(b)
because the Plaintiff resides in the judicial district and the acts and omissions
complained of occurred within this judicial district. TRkintiff and theUnited
Statesshallnot challenge entry of this Consent Decree or@migrt’sjurisdiction
to enter and to enforce this Consent Decree, or venue in this judicial district.

I1l. SCOPE, APPLICABILITY, AND PURPOSE

5.  This Consent Decree shall apply to, and be binding upon Defendant,
United States of America, and Plaintiff, Terryl T. Matt.

6.  The provisions of this Consent Decree shall apply to, and be binding
upon, the Parties to this action, their officers, directors, agents, employees,
successors and assigns, and any person, firm, or corporation acting in concert or
participation with the Parties.

7.  This Consent Decree in no way affects or relieves Plaintiff and
Defendant otheir responsibilitieso comply with any applicable federal, state,
tribal, or local law, or regulation.

8. A primary purpose of this Consddécrees to enableghe United
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Statedo fulfill its role as Trustee for Plaintiffo remedy the damage to the lands
and natural resources identified in this Consent Decree and attached appendices
and to resolve Plaintiff's dispute with Defendant that is the basis of this civil
action

V. DEFINITIONS

9. “BIA” shall mean the Bureau of Indian Affairs, an agency of the
United States Department of the Interior, and any of its successor departments or
agencies.

10. “Biota Plari shall mean théMatt Property Reclamation Plan Cost
Estimate Report, Blaine County, Montdraepared by Biota Research and
Consulting, Inc., of Jackson, Wyoming, dated September 30, 2015, Appendix B,
attached hereto and incorporated herein by reference.

11. “Consent Decréeshall mean this Consent Decrewlall appendices
attached hereto.

12. “Creek”shall mean White Horse Canyon Creek on the Fort Belknap
Indian Reservation, Montana.

13. “Dan Healy Roat(also known as BIA Route 113 or Camp Creek
Road) shall mean the road that begins at BIA Route 112 on the Fort Belknap

Indian Reservation, Montana, and continues south to cross a creek known as
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Lodgepole Creek toward the mountains along the creek known as White Horse
Canyon Creek across allotments #27/52C, and 751D, among others.

14. *“Day’ shall mean a calendar day. In computing any period of time
under this Consent Decree, where the last day would fall on a Saturday, Sunday, or
federal holiday, the period shall run until the close of business of the next working
day.

15. “Defendarnit shall mean the United States of America.

16. “Delay shall mearan event or series of events arising from required
licensing and permitting processbat arebeyond the control of the Defendant,
including its employees, agents, consultants, and cootsaethich could not be
overcomeby due diligence and which delays or prevents the performance of an
action required by this Consent Decree and appendices attached hereto within the
specified time period.

17. “Force Majeuréshall mean any event or sercfgelated events
arising from causes beyond the control of Defendant, including its employees,
agents, consultants and contractors, which could not be overcome by due diligence
and which delays or prevents the performance of an action required by this
Consent Decree and appendices attached hereto within the specified time period.

18. “Month” shall mean a calendar month.
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19. “NEPA’ shall mean National Environmental Policy Act. 42 U.S.C.
§4321,et seq.

20. “Paragraph’shall mean a portion of this Cons@&ecree identified by
an Arabic numeral or a letter.

21. “Parties shall mean Terryl. Matt and the United States, including
but not limited to the BIA, its officers, directors, agents, employees, successors,
and assignees and any person, firm, or corporation acting in concert or
participation with the United States.

22. “Plaintiff” shal mean Terryl T. Matt, an enrolled member of the
Assiniboine Tribe of the Fort Belknap Indian Reservation, Montana.

23. “Reclamation, Restoration, or Rehabilitaticmall mean the
manipulation of the physical, chemical, or biological characteristics of the
Restoration Site for the purpose of establishing ecologically stable and functioning
conditions at the Site.

24. “Restoration Siteor “Site’ shall mean the impacted area illustrated in
the Biota Plan (Appendix B, Exhibit 2ndthe head cutiat has migrated
upstream as illustrated in the Biota Plan (Appendix B, Exhiaiid@Addendum)1

25. *“Sectiori shall mean a portion of this Consent Decree identified by a

Roman numeral.
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26. “United Statesshall mean the United States of America, inalgdis
departments, agencies, and instrumentalities.

27. “Work Plari shall mean the document detailing the completion of
tasks required for restoration pursuant to this Consent Decree, in acsovatn
the principles of 33 C.F.R. 332.4(c)(7).

V. RESTORATION OF SITE AND WHITE HORSE CANYON CREEK

28. Defendant shalperform restoration activities in accordance with the
scientific principles contained in the following publications:

A. United States Department of Agriculture, Natural Resources
Conservation Service, National Engineering Handbook Part 654, Stream
Restoration Design, FISRWG, (10/1998).

B. Federal Interagency Stream Restoration Working Group,
Stream Corridor Restoration: Principles, Processes, and Practices (15 federal
agencies offte U.S.Government).

C. Rosgen, Dave, Watershed Assessment of River Stability and
Sediment Supply (WARSSS), Wildland Hydrology, Fort Collins, Colorado
(2006).

29. Defendant shajperform restoration activities in accordance with the

principles undergirdingpplicable laws and regulations that protect the
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environment including, but not limited to, thase42 U.S.C§4321,et seq.,

40 C.F.R. 1500¢t seg., 33 U.S.C§1251 et seq., and the laws, regulations,
guidelinesand requirements of the U.S. Army Corps of Engineers (33RC.F.
Chapter II; 40C.F.R. 230; United States Army Corps of Engineers 2017
Nationwide Permits, General Conditions, District Engire®ecision, Further
Information and Decisions (82 FR 1860, January 6, 2017); and those of the
U.S. Army Corps of Engineers and Environmental Protection Agency
Compensatory Mitigation Regulations and Guidelines (33 C.F.Re882).)).

30. Defendant shajperform and achieve restoration activities at the
Regoration Site under the terms, conditions, and objectives set forth in the Biota
Restoration Plan in Appendix B, appended hereto and incorporated by reference,
with the exception that restoration to Dan Healy Road will occur in its current
locationin accadance with the applicable standards fountheGuidelines for
Geometric Design of Very Lowolume Local Roads (ADT 400), American
Association of Highway and Transportation Officials (AASHTO), 2001, for
existing, unpaved roads in rural are@=an HealyRoad will not be relocated as
indicated in the Biota Plan, Appendix B, pp. 8, 14, 15.

31. Except as otherwise provided in this Consent Decree or ordered by the

Court,Defendanshall completdull restoration within eighteen (18) months from
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the date of entry of this Consent Decree.

32. Defendant shalimely provide Plaintiff and this Court a detailed
Work Plan for the completion of tasks required for restoration pursuant to this
Consent Decree, in accordance with the principles of 33 C.F.R. 332.4(c)(7).

33. Defendant shalimely secure funding or provide financial assurance
to Plaintiff and this Court for adequate staff and materials to complete obligations
under this Consent Decree, in accordanite the principles of 3&.F.R.

332.3(n).

34. Defendant shall timelgbtain all federal, state, tribal, and local
permits necessary for performing any compliance obligation under this Consent
Decree, including but not limited to any permits required pursuant to 33 U.S.C.
§1251, et seq.

35. Defendant sall timely develop and implement objective and
verifiable performance measures and reporting mechanisms for the duration of
restoration and the monitoring period in accordance with the principles of
33C.F.R.332.5.

36. Pursuant to this Consent Decree, filablications, lawsguidelines,
and regulations referenced herein, and the Biota Plan, Appendix B, Defendant

shall without limitation:
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A. Rehabilitate agricultural lands at the Restoration Site, including
but not limited to removal, collection, and stockpiling of deposited material
such as rocks and sediment, reclamation of topsoil, treatment and removal of
weeds, and restablishment of vegetative communities in pasture lands.

B. Fillincised degraded channel of the Creek to stable topographic
conditionsthrough the importation of topsoil,-s=eding, and re
establishment of vegetative communities characteristic of the area.

C. Restore and stabilize incised upstream impacted reaches of the
Creek, including head cuts and nick points, and deliver the watsesto
the natural downstream historic alignment.

D. Restore and stabilize Dan Healy Road in its current location in
accordance with the recommendations of the Guidelines for Geometric
Design of Very LowVolume Local Roads (ADT 400), American
Association of Highway and Transportation Officials (AASHTO), 2001, for
existing, unpaved roads in rural areas.

37. Defendanshallacceptfrom the Fort Belknap Indian Community
materials provided kind for the purpose of restoration, including but noitkah
to rip-rap and gravel.

38. Defendant shalllevelop and implement a pagistoration monitoring
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plan to ensure that the project meets performance standards for a period of no less
than five (5) years in accordance with the principles of 33 C.F.R6.332.

39. Upon completion of restoration of the Site as set forth in the detailed
Work Plan developed by the Defendant and approved by the Court, Defendant
shall not conduct work, construction, or maintenance or similar activities that
disturb soils, vegetation, or water resources in any manoeabundany area of
restoratiorexcept as in accordance with the terms of this Consent Decree.

40.  Until termination of this Consent Decread with timely written
notice to Plaintiff, Defendant and its authorized agents shall have authority at all
reasonable times to enter the Restoration Site to:

A. Conduct activities required by this Consent Decree.
B. Inspect, evaluate, and monitor activities required by this

Consent Decree.

C. Obtain samples or takghotographs or video specifically

related to the requirements of this Consent Decree.

41. Plaintiff shallnot interfere with or hinder Defendant’s performance of
the obligations described in this Consent Decree.

VI. NOTICESAND OTHER SUBMISSIONS

42. For the first two (2) years following entry of this Consent Decree,
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within five (5) days of May 30 and November 30 of each year, Defestatit
provide tothe Court a written status report detailing its progress toward completing
all tasks equired by this Consent Decree and the Work Plan. From the third year
following entry of the Consent Decree until the Consent Decree is terminated, on
an annual basis within five (5) days of November 30, Deferstaik provideto
the Courta written stais report detailing its progress toward completing all tasks
or monitoring activities required by this Consent Decree and the Work Plan.
Defendant shalimely send a copy of each status report to Plaintiff via certified
mail to the address specified ie@ionX of this Consent Decree.
VIl. RETENTION OF RECORDS

43. During the term of this Consent Decree and uhtge (3)years after
the termination of this Consent DecrBefendant shalpreserve and retain the
records, dogments, and information now its possession or control or which
come intaits possession or control that relate in any manner to the performance of
the tasks in this Consent Decree (including all Appendicessany retention
policy requires a greater retention periaddDeferdantshallallow inspection of
the same bylaintiff within sixty (60) days after receipt ofritten requesto do so

44. Records, documents, and information to be retained shall include,

without limitation:
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A.  Final restoration plans submitted asupporting
documentation.

B.  Status reports submitted pursuanPtragrapld2.

C.  All permits and supporting documentation.

D. Subject to Paragraptb, correspondence, including in
electronic format, between and among Defendant, Plaintiff, and the Fort
Belknap Indian Community related to activities required by this Consent
Decree.

E. Records regarding payments or expenditures related to the
performance of the tasks required by this Consent Decree.

F.  Documents related to the transfer, rentaleasingof any land
included within, or adjacent to, the Restoration ,Siteluding payment
documentation associated therewith

G. Requests or motions for dispute resolution.

H.  Force majeurer Delaynatifications and related
correspondence between or algdefendant, Plaintiff, and the Fort
Belknap Indian Community.

l. Restoration monitoring records.

J. Requests for termination and related filings.
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45. Defendant shalhstruct its contractors and agents to preserve aH non
identical copies of documents, records, and information identified in Paratgtaph
relating to the performance of the tasks in this Consent Decree (including
Appendices) for a period througjiree (3)years following the termination of this
Consent Decree.

46. At the conclusiorof the document retention ped, Defendant shall
notify thePlaintiff pursuant to the Notification proceduresSactionX at least
ninety (90) days prior to the destruction of any records or documents identified in
Paragrapl4, and, upomwritten requesby Plaintiff, Defendant shalinake
availableto the Plaintiffany nonprivileged, noridentical records or documents in
Defendant’sits contractorsor its agentspossession, custody or control, as
applicable. IfPlaintiff does not submit a written request for delivery of such
documents or records within the-@8@y period, then the records or documents may
be destroyed. The Defendant may assert that certain documents, records, and other
information are privileged under the attorraient privilege or any other privilege
recognize by the federal law. However, no document created or generated
pursuant to the requirements of this Consent Demreerrespondence between
the Parties ocorrespondenceith the Fort Belknap Indian Community created or

geneated pursuant to the requirements of this Consent Decree shall be withheld on
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the grounds that it is privileged.
VIII. DISPUTE RESOLUTION
47. Unless otherwise expressly provided for in this Consent Decree, or
agreed to by the Parties in writing, anypditethat cannot be resolved informally,
shallbe referred to the Court for resolution pursuant to this Goaontinuing
jurisdiction to enforce the terms and conditions of this Consent Decree. The
Parties agree that such disputes may be referred Matistrate Judge for
mediation.
IX. FORCE MAJEURE AND OTHER DELAYS
48. If Defendant believes that a Force Majeure ever@Delay caused by
a licensing or permittingrocesdas affected or will affect its ability to perform
any action required under this Consent Decree, Defendant shall notify Plaintiff in
writing, by certified mail, with no undue delay but no later than thirty ¢algndar
days after thé&orce Majeure evemtr Delaybegins, at the address listed in
SectionX. Such notice shall include, but is not limited to, a discussion of the
following:
A.  What action has been affected,;
B.  The specific cause(s) of ti@rce Majeur event ddelay;

C. The length or estimatetlration of the~orce Majeure event or
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Delay;

D. Any measures taken or planned by Defendant to prevent or
minimize theeffect of the Force Majeure eventDelay; and
E. The schedule for the implementation of such measures.

49. Defendant and Platiff shall negotiate in good faith to determine
when to begin or resume the activities that have been affecte8doge Majeure
event oDelay.

50. If the Parties are unable to agree whether the conditions constitute a
Force Majeur event ddelayunderthis SectionX, or when to begin or resume the
activities that have been affectedfyrce Majeur event a Delay,under this
SectionlX, thanDefendant or Plaintiff may seek a resolution of the dispute under
the procedures iBection VIl of this Consat Decree.

X. NOTICE

51. Unless otherwise specified herein, whenever notifications,
submissions or communications are required by this Consent Decree, they shall be
made in writing and addressed to each of the following persons and addresses:

A. To Defendant, United States:
I. U.S. Attorney For the District of Montana

901 Front Street, Suitel00
Helena, MT 59626
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. W. Adam Duerk
Assistant United States Attorney
U.S. Attorneys Office for the District of Montana
105 E. Pine Street, 2nd Floor
Missoula, MT 59802
Adam.Duerk@usdoj.gov
B. To Plaintiff, Terryl T. Matt
Terryl T. Matt
310 E. Main Street
Cut Bank, MT 59427
terrylm@ mattlawoffice.com
52. A Party may change the mailing designation in this Se&iog
providing written notie of the address change by certified mail to the other Party,
which address change will be effective seven (7) days after the notice is sent.
X1. CONTINUING JURISDICTION OF THE COURT
53. The Court shall retain jurisdiction over this action for the pupads
enforcing the provisions of this Consent Decree and appendices attached hereto,
including but not limited to full and complete restoration, and-pestbration
monitoring, and until the Consent Decree has been terminated pursSawctitm
XI1 or aherwise by this Court.
XIl. MODIFICATION

54. Upon its entry by the Court, this Consent Decree shall have the force

and effect of a final order. Any material modification of this Consent Decree
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except for modification of the notification addresseSeaation X shall be in
writing, and shall not take effect unless signed by Plaintiff and Defendant and
approved by the Court; provided, however, that the Work Plan for the completion
of tasks may be modified without Court approval by written agreemenaiotif
and Defendant.
XI1l. TERMINATION
55. This Consent Decree may be terminated as fotlows
A. Plaintiff and Defendant may at any time make a joint motion to
the Court for termination of this Consdd¢cree or any portion of it;
B. After Defendant has fulfilled all of the obligations of this
Consent Decree and appendices attached hereto
I Defendant may serve a Request for Termination on
Plaintiff. The Request for Termination shall state that Defendant has
satisfied all requirements of this Consent Decree. The Request for
Termination shall also include any additiosapporting
documentatiomot already in the Court record or already provided to
Plaintiff sufficient to demonstrate that Defendant has satisfied the
Consent Decree. Followirsgrvice of Defendaig Request for

Termination, the Parties may confer informally concerning the
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Request.

. If Plaintiff agrees that the Consent Decree may be
terminatedopr if Plaintiff fails to respond within sixty (6@ays after
service ofDefendant’'sRequest for Termination on Plaintiff
Defendanshall submit, for the Cous approval, &otice to
Terminate the Consent Decree.

. If, within sixty (60)days after service defendant’s
Request for Termination on Plaintiflaintiff notifies Defendant in
writing that Plaintiffdoes not agree that the Consent Decree may be
terminated, then Defendant may submit a motion to the Court asking
for termination of the Consent Decree without invoking Dispute
Resolution undeBectionVIll of this Consent Deee. Defendant
shall demonstrate to the Coursatisfactiorthat it has satisfied all the
requirements of this Consent Decree.

XIV. INTEGRATION OF APPENDICES

56. Appendices AandB attached hereto, are incorporated into this

Consent Decree.
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XV. EFFECTIVE DATE

57. The effective date of this Consent Decree shall be the date upon which

it is entered by the Court.
XVI. SIGNATORIES/ SERVICE

58. Plaintiff, Terryl T. Matt, and undersigned counsel for the Defendant,
United States, each certifies that they are authorized to enter into the terms of this
Consent Decree and to execute and bind legally such Party to this document.

59. This Consent Decree may be signed in counterparts, and its validity
shall not be challenged on that basis

XVIl. ORDER
60. IT ISHEREBY ORDERED that this Consent Decree is entered this

16th _ day of Ooctober , 2017{, 7

A1
DT Hgpn—

Brian Morris
UNITED STATES DISTRICT JUDGE
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Defendant, United States, Bureau of Indian Affairs, hereby consents to the
entry of the Consent Decrée in the matter of Matt v. United States (15-cv-28).

FOR THE U jD STATES OF AMERICA

Darryl LaCounte

Rocky Mountain Regional Director
Bureau of Indian Affairs

2021 4th Ave. N.

Billings, MT 59101

Page 21 of 22



Plaintiff, Terryl T. Matt, hereby consents to the entry of the Consent Decree

in the matter of Matt v. United States (15-cv-28).

A M
3 IOLIil.Laylr;‘ Street

Cut Bank, MT 59427
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Case 4:15-cv-00028-BMM Document 1 Filed 03/20/15 Page 1 of 13

Mandi A. Vuinovich (Mt. Bar No. 13908) (mj@bcrattorneys.com)
Baldwin, Crocker & Rudd, P.C.

P.O. Box 1229

Lander, WY 82520-1229

Tel: (307) 332-3385

Fax: (307) 332-2507

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MONTANA
GREAT FALLS DIVISION

TERRYL T. MATT,

)
)
Plaintiff, )
)
V. ) Civil Action No.

)

UNITED STATES OF AMERICA, )
)

Defendant. )

COMPLAINT

COMES NOW Plaintiff, Ms. Terryl T. Matt, by and through her counsel, and respectfully

submits this complaint as follows:
I ntroduction

1. This action is based upon the Federal Tort Claims Act, 28 U.S.C. 81346(b) and
§2671,et. seq.

2. This case arises on the Fort Belknap Indian Reservation (“Reservation”), south of
the Town of Lodgepole, Montana, near the rhaftWhitehorse Canyon. Plaintiff owns a ranch
on the Reservation, which has been in her family for generations. The U.S. government, acting
by and through the U.S. Department of the lotefiDOI”), U. S. Bureau of Indian Affairs

(“BIA™), and in concert with Fort Belknap tribal officials, built a road across the Plaintiff's ranch
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Case 4:15-cv-00028-BMM Document 1 Filed 03/20/15 Page 2 of 13

property without her authorization or permissidrhe road was constructed without regard for
basic engineering or environmental consideratiand without regard for laws and regulations
that serve to protect the environment. Among other issues, the road was constructed so that it
obstructs and diverts a creek away from its r@tiparian corridor and across the Plaintiff's
ranch. The diverted creek has and continues to cause extensive damage to the Plaintiff's ranch,
including the riparian area, by carving a canyon through the land and causing significant and
ongoing erosion. Plaintiff seeks money dansatgefund restoration to her property and
compensate her for damage caused by road building and maintenance activities.

Parties

3. Plaintiff, Terryl T. Matt, is an enrolled member of the Assiniboine Tribe of the
Fort Belknap Reservation. Ms. Matt was, and remains, a resident of the State of Montana at all
times relevant to the facts alleged in this Complaint.

4, The United States of America is a sovereign government that has consented to be
sued for civil liability pursuant to 28 U.S.C. 828¢i.,seq.

5. The BIA is the agency of the Defendant, the United States of America, under the
direct jurisdiction of the DOI, acting on behalfthe Defendant which has a federal trust
responsibility toward Tribes and tribal members, including the Plaintiff, Terryl Matt. Federal
officials are charged with administering the federal trust responsibility through the BIA, among
other agencies.

6. Federal employees who acted on behalf of the Defendant include, but are not
limited to:

A. Mr. Ed Parisian, at all times relevant herein before his retirement, was an
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Case 4:15-cv-00028-BMM Document 1 Filed 03/20/15 Page 3 of 13

employee with the BIA pursuant to 28 U.S.C. 82671, working as the Regional Director
for the BIA Rocky Mountain Regional Office in Billings, Montana. At all times material
herein, Ed Parisian was acting within the scope of his employment with the U.S.
government.

B. Mr. Cliff Hall, at all times relevant herein, was an employee with the BIA
pursuant to 28 U.S.C. 82671, working as the BIA Superintendent of the Fort Belknap
Agency in Harlem, Montana. At all times material herein, Cliff Hall was acting within
the scope of his employment with the U.S. government.

C. Mr. Mike Tolden, at all times relevant herein, was an employee with the
BIA pursuant to 28 U.S.C. 82671, working as the BIA Roads Manacthe Fort
Belknap Indian Reservation out of the BIA office in Billings, Montana. At all times
material herein, Mike Tolden was acting within the scope of his employment with the
U.S. government.

D. Plaintiff does not know the true identities of additional federal employees
who were acting within the scope of their employment when they performed road
building and maintenance activities that damaged her property. These unknown
government employees or agents are named in their fictitious names, John Doe 1 and
John Doe 2.

Jurisdiction and Venue

7. This United States District Court has exclusive jurisdiction over this action
pursuant to 28 U.S.C. 81346(b) because Plaintlffilsging a claim against the United States for

money damages for injury to property, and loss of property, caused by negligent or wrongful acts
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Case 4:15-cv-00028-BMM Document 1 Filed 03/20/15 Page 4 of 13

or omissions of employees of the government while acting within the scope of his/her office or
employment, under circumstances where the United States, if a private person, would be liable to
the claimant in accordance with the law.

8. Venue is proper in the U.S. District Court of Montana pursuant to 28 U.S.C.
81402(b) because the Plaintiff resides injtitkcial district and the acts and omissions
complained of occurred within this judicial district.

9. Pursuant to 28 U.S.C. 82680(a), this claim is not based upon the exercise or
performance or failure to exercise or perform a discretionary function or duty on the part of the
Defendant or its employees.

10.  Procedural prerequisites to filing this action have been properly satisfied,
including compliance with 28 U.S.C. 82675(a).

11. Plaintiff filed a Notice of Claim in the proper form based on the facts set forth in
this Complaint. The Notice of Claim was filed on May 22, 2014, with the appropriate federal
agency, the BIA.

12.  The BIA denied Plaintiff's claim on November 21, 2014.

13. The amount in controversy exceeds, exclusive of interests and costs, the sum of
Seventy-Five Thousand Dollars and no/100 ($75,000.@@nsistent with the amount presented
to the federal agency, the amount of the claim is Five Million Three Hundred Forty-Nine
Thousand Seven Hundred Forty-Four and.@0/dollars ($5,349,744.00) or whatever amount is
deemed necessary and appropriate to pay for removal of the unauthorized road, restoration of the
ecological damage caused by the road, restoration of agricultural lands damaged by the road,

restoration of the diverted water course, the cost of replacement of topsoil and other earthen
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Case 4:15-cv-00028-BMM Document 1 Filed 03/20/15 Page 5 of 13

materials lost as a result of construction or erosion, and all costs and damages associated with the
tortuous conduct in this case, all of which is ongoing.
Facts Common to All Causes of Action

14.  Plaintiff owns a ranch on the Fort Belknap Indian Reservation, south of the Town
of Lodgepole, Montana, near the mouth of Whitehorse Canyon. Ms. Matt’s ranch was, and
continues to be, damaged by the Defendant, United States, and is the subject of the Complaint.

15. Atall times mentioned in this Complaint, Ms. Matt has a 1/1 interest in Allotment
751-C; a 1/1 interest in Allotment 751-E; a 1/1 interest in Allotment 752-B; and a 1/2 interest in
Allotment 752-C. Upon information and belief, the other 1/2 interest in Allotment 752-C is
owned by the Bear family and the resident Tribe.

16. Legal descriptions of Ms. Matt’s Fort Belknap allotments, are as follows:

A.  751C (SWL/2 SE1/4, Sec. 20, T.26 N, R. 25 E & NW1/2 NE1/4, Sec. 29,
T.26 N, R. 25E.);

B. 751E (NE1/4 NE1/4, Sec. 29, T.26 N, R. 25 E.);
C. 752B (N1/2 NE1/4, N1/2 S1/2 NE1/4, Sec. 20, T. 26 N., R. 25 E.); and
D. 752C (N1/2 SE1/4, S1/2 S1/2 NE1/4, Sec. 20, T. 26 N., R. 25E.).

17.  The ranch property was previously owned by Ms. Matt's father and mother,
Daniel and Annabel Healy, from 1970 to 2010. Ms. Matt took possession of the ranch in late
2010 after her father passed away.

18. Plaintiff is employed, and regularly resides, in Cut Bank, Montana. Cut Bank is
approximately 200 miles from Ms. Matt’s ranch property. For this reason, she is often away
from her property on the Reservation.

19.  Prior to his passing, Daniel Healy may have granted “permission” to community
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members to cross the family’s ranch for the purpose of gathering firewood in a timbered area
beyond the property.

20.  Onvarious occasions, the BIA has asserted the right to cross the Plaintiff’s land
beyond the scope and purpose of any possible limited permission or right-of-way. None of these
assertions are clear to the Plaintiff.

21. The Plaintiff is informed, and on the basis of that information alleges, that
sometime after her father passed away, Defendant performed maintenance to the road on
Plaintiff's property in an attempt to improve the road.

22. The road work was carried out without the Plaintiff's knowledge and without the
Plaintiff's authorization or permission.

23. The Plaintiff is informed, and on the basis of that information alleges, that the
road is designated Ithe BIA as Route 113, which is located in or near Sections 17 and 20,
Township 26 North, Range 25 East, in Blaireu@ty, Montana, within the Fort Belknap Indian
Reservation.

24. Defendant maintained BIA Route 113 in a way that obstructed and diverted a
creek flow onto the Plaintiff's property.

25. The road work on BIA Route 113 was performed without regard for basic
engineering or environmental considerations that are typically related to road design and
construction or the moving of a waterway. The road was constructed without regard for the laws
and regulations that serve to protect the environment.

26.  The Plaintiff is informed, and on the basis of that information alleges, that the

road work on BIA Route 113 was performed to create convenient access for her neighbors,
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Theodore Bell and Kathy Wing, to come and go from their home.

27.  Kathy Wing obtained 40 acres by a questionable gift deed, which is where she has
a home on a parcel of land that is adjacent to Ms. Matt’s ranch property.

28.  Subsequent to original work and maintenance on BIA Route 113, on or about
June, 2011, the Fort Belknap area experienced a high-water event caused by significant rainfall
and spring runoff. During that time, the creakPlaintiff’'s property had very high water flows.

29. The Plaintiff is informed, and on the basis of that information alleges, that
Defendant’s road work on BIA Route 113 prior to the high-water event caused the waterway to
jump out of its natural channel and to cross Ms. Matt’s pasture lands. It is further alleged that
the creek cut a canyon through Ms. Matt’s pastures and rendered impassable BIA Route 113.
This caused significant and ongoing damage to#fis land, which has negatively affected the
overall value of her property.

30. In response to the high-water event of June, 2011, Defendant brought heavy
equipment onto Plaintiff's land and bulldozed a new temporary road across her property. This
second, temporary, road is located up-slope, and to the south of BIA Route 113, which was
impassable due to erosion caused by prior obstruction of the creek. Construction of the
temporary road was performed without Ms. Matt’s knowledge or authorization. It is further
alleged that construction of the temporary road was performed without regard for basic
engineering or environmental considerations that are typically related to road design and
construction.

31. On or about August, 2011, and agaithaut Plaintiff's permission, Defendant

set about rebuilding BIA Route 113 by adding to it large volumes of road base and material fill,
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including gravel.

32.  On or about September, 2013, andimagvithout Plaintiff’'s permission,
Defendant performed construction and maiatee on BIA Route 113 on Ms. Matt’s property.

33.  The Plaintiff is informed, and on the basis of that information alleges, that
additional construction and maintenance to BIA Route 113 was also performed without regard
for basic engineering or environmental consitlers that are typically related to road design
and construction or the moving of a waterway. In particular, these activities were performed
without regard for problems caused by prior obstruction of the creek.

34. As aresult of the Defendant’s construction and maintenance activities on BIA
Route 113, that road now acts as a coffer dam, which traps the creek on the uphill side of the
road and prevents the creek from entering its natural riparian corridor. This obstruction causes
significant and ongoing damage to Ms. Matt'sgerty, including soil erosion, environmental
degradation, and the invasion of noxious weeds.

35. It is alleged that Defendant did not seek or obtain permission from the Plaintiff to
enter onto her land, or perform the projects deed herein, which included obstructing a water
way and building roads, among other activities.

36. Upon information and belief, Plaintiff alleges that employees and agents of the
BIA collaborated with officials of the Fort Balap tribal government in the process of building
and maintaining the roads described herein, among other activities that damaged her land.

37. Plaintiff is informed and believes, and on that basis alleges, that BIA Route 113,
and the temporary road, were built and maintained on her land in a manner that is negligent, a

trespass, and a nuisance to her.
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38.  The Defendant owes a duty of care to the Plaintiff as a tribal member. BIA
employees, Ed Parisian, Cliff Hall, Mike Tolden, John Doe 1 and John Doe 2, negligently
breached that duty of care while acting within the scope of their employment with the U.S.
government.

39. Ms. Matt is informed and believes, and on that basis alleges, that the Defendant’s
conduct is the proximate cause of previous and ongoing damage to her land. This damage
prevents the Plaintiff from accessing large portions of her ranch or leasing her land for grazing or
agricultural purposes.

40. Defendant continues to trespass on Ms. Matt’s land to use BIA Route 113 despite
repeated requests by her that the U.S. government, and its employees and agents, refrain from
entering onto, or altering, her land. The ongoing trespass poses a threat to the good and
marketable title to Ms. Matt’s land.

41. Ms. Matt is informed and believes, and on that basis alleges, that the serious and
continual damage to her land will take a number of years to repair and that damage will render
her property unusable for several years to come, resulting in a loss of income from hay fields and
grazing leases.

42. Included as Exhibit 1 for the Plaintiff is a map which demonstrates the affected
portion of Plaintiff's ranch propertyna extent of damage as of May, 2014.

FIRST CLAIM FOR RELIEF
(Negligence)

43.  The Plaintiff hereby realleges each of the allegations set forth in the preceding
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paragraphs, and by this reference incorporates each such allegation herein as if set forth in full.

44, At all times relevant to this Complaint, Defendant, its employees, and agents
owed a duty to Plaintiff, in light of all rekant circumstances, to exercise reasonable and due
care.

45.  Defendant, its employees, and agents, breached this duty of reasonable care by
directing that, or allowing for, heavy equipment to be brought onto Plaintiff's land for the
purposes of performing road work and moving a creek, among other activities. Defendant
further breached its duty of reasonable care by allowing persons to enter into Plaintiff's land
beyond the scope and purpose of any limited permission that may have been granted to
community members.

46. Defendant’s breach of the duty of reasonable care was the actual and proximate
cause of damage to Ms. Matt's property.

47.  As aresult of the Defendant’s breach of its duty of care, Plaintiff has been
harmed.

48. Defendant, its employees, and agents have a duty to protect tribal members and
their lands.

49. Defendant breached its duty to proteetiriff as a tribal member, and her land,
by directing that, or allowing for, heavy equipment to be brought onto the Plaintiff's property for
the purposes of performing road work and moving a creek, among other activities. Defendant
further breached its duty to protect Plain&iff a tribal member, and her land, by allowing

persons to enter into Plaintiff's land beyond the scope and purpose of any limited permission that

Page 10



Case 4:15-cv-00028-BMM Document 1 Filed 03/20/15 Page 11 of 13

may have been granted to community members.

50. As aresult of the Defendant’s breach of its duty to protect tribal members and
their lands, Ms. Matt has been harmed.

51. As adirect and proximate result of the acts and omissions of Defendant, its
employees, and agents acting within the scope of their employment, Plaintiff's land has been,
and continues to be, damaged.

52. Damages for unauthorized use of the Plaintiff’'s property will be proven at trial.

SECOND CLAIM FOR RELIEF
(Trespass)

53.  Plaintiff hereby realleges each of the allegations set forth in the preceding
paragraphs, and by this reference incorporates each such allegation herein as if set forth in full.

54. The Defendant, its employees, and agents, have entered onto Plaintiff's land,
which has a title held in trust by the United States government, without Plaintiff's consent or
authorization.

55. The actions of the Defendant, its agents, and employees, has caused a road to be
built and a creek bed to change course, among other activities, all which constitutes a trespass
that continues to cause significant and ongoing damage to Plaintiff's land.

56.  The Defendant, its employees, and agents, entered into the Plaintifloeyond
the scope and purpose of any limited permission that may have been granted to community
members.

57. The Defendant, its employees, and agents, knowingly and willfully continue to
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trespass on Plaintiff's land despite repeated requests from Ms. Matt for the Defendant, its
employees, and agents to stop the trespass.
58. Damages for the trespass will be proven at trial.

THIRD CLAIM FOR RELIEF
(Nuisance)

59.  PIlaintiff hereby realleges each of the allegations set forth in the preceding
paragraphs, and by this reference incorporates each such allegation herein as if set forth in full.

60. The Defendant, its employees, and agents, have entered onto Plaintiff's land,
which has a title held in trust by the U.S. government, without her consent or authorization.

61. The actions of the Defendant, its employees, and agents, caused a road to be built
and a creek bed to change course, among other activities, on Plaintiff's land, all which continue
to cause substantial and unreasonable interference with the land, including pasture lands and
riparian areas.

62. The conduct of the Defendant, its employees, and agents related to the activities
described herein are offensive, inconvenient, and annoying to the Plaintiff.

63. The conduct of the Defendant, its employees, and agents, has directly interfered
with Plaintiff's use and enjoyment of her land for several years with substantial damage resulting
from activities on or about September, 2013.

64. The conduct of the Defendants, its employees, and agents, is severe and
unreasonable and outweighs any potential utility gained by the Defendants from their conduct.

65. Damages for nuisance will be proven at trial.
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Prayer for Relief

WHEREFORE, Plaintiff respectfully requests that this Court:
A. Enter judgment in favor of Plaintiff against Defendant.
B. Award Plaintiff all damages that are faind just to fully restore property damage
and riparian area.
C. Award Plaintiff all damages in the amoun five million three hundred forty-
nine thousand seven hundred forty fond @0/100 dollars ($5,349,744.00) or whatever amount
is deemed necessary and appropriate to pay for removal of the unauthorized road, restoration of
the ecological damage caused by the road, restoration of agricultural lands damaged by the road,
restoration of the diverted water course, the cost of replacement of topsoil and other earthen
materials lost as a result of construction or erosion, and all costs and damages associated with the
tortuous conduct in this case, all of which is ongoing.
D. Award Plaintiff the costs of the lawsuit and attorneys fees; and any other and
further relief be provided that the Court considers proper.
Respectfully submitted this 2@ay of March, 2015.
By: /sl
Mandi A. Vuinovich
Baldwin, Crocker & Rudd, P.C.
P.O. Box 1229
Lander, WY 82520-1229

(307) 332-3385
ATTORNEY FOR PLAINTIFF TERRY T. MATT
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Original Road/BIA Route 113

Obstruclion

LEGEND Aerial photograph depicting site characteristics
and impacts associated with the diverted
Impacted Agricultural Field Whitehorse Canyon Creek, Terryl Matt property,
(AL Blaine County, Montana

DivertedWhitehorse Canyon
Creek/Road Impacts 3.8 acres May 15, 2014

Approximate Scale: | inch = 300 feet
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INTRODUCTION

Biota Research and Consulting, Inc. (Biota) hasrbretained by Baldwin Crocker & Rudd P.C. to
compile a cost estimate for the restoration of agjtical, forest, and riparian lands on the Matt property

in Blaine County Montana. Past roadway camgion and maintenance tadties on the property
resulted in the avulsion and capture of Whitehorse Canyon Creek within the road alignment, and the
subsequent destruction of the pedy. This report outlines conceplutreatments and costs to repair
damaged components of the propergluding the agricultwal land, the incise@roding channel, the
historic channel alignment, atioe relocation of the roadway.

PROJECT AREA

The Matt property is located in the Fort Belgn®&eservation approximately 2.5 miles south of
Lodgepole, in Blaine County Montana (attached Bithl). The project area includes approximately
5,000 feet of Whitehorse Canyon Crek&t was captured by the roadnend approximately 10 acres of
agricultural lands, forested areas, and riparlands were impacted by resultant erosion and
sedimentation. The project is located in a Fdderwironmental Management Agency (FEMA) flood
Zone D, which is a flood hazard category assigiwedparsely populated areas that have possible but
undetermined flood hazard.

PROJECT BACKGROUND

The project reach of Whitehorse Canyon Creekaigerennial stream with a drainage area of
approximately 4.2 square miles. Peak flows throtighreach are typically associated with snowmelt
runoff. Historic road constructioand maintenance activities that occurred on the property resulted in
the capture and confinement of sime flows along the road alignment, and the cessation of the natural
flow regime within the historichannel of Whitehorse Canyon Creek. The ensuing hydraulic conditions
and flow dynamics along the anthropogetiy altered flow path resulted severe channel degradation
(down-cutting), mobilization of sediment, and depositof alluvium in a downstream agricultural field.
Sequential impacts to the creek and adjacent lanelsdepicted in time ses aerial photography
spanning from September of 2009 to November of Z6idure 1). Existing impact types and areas are
presented on thetathed Exhibit 2.

The incised eroding channel hasitioued to mobilize sedimerand aerial photography from August
2013 depicts lateral migration that occurred as tonfined channel eroded eastward through the
adjacent roadway toward the historic channejratient (Figure 2). Aerial photography from July of
2014 (Figure 2) depicts contemporans roadway construction work that enforced the confinement of
the eroding channel and ensured isolation of tleieg channel alignment frotime historic channel
alignment.

Matt Reclamation Plan Report Biota Research and Consulting, Inc.
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Figure 1. Time series aerial photography depicting site conditions on the Matt property.
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Lateral migration of “d Road reconstruction
incised eroding and continued

channel (toward 4 channel
historic channel 5% confinement (and
alignment) . isolation from
historic channel
8/31/2013 alignmenj

Figure 2. Time series aerial photography depicting road maintenance and channel confinement att the M
property.

PROPOSED PROJECT

The reclamation of the Magtroperty is comprised of four compane pertinent to th agricultwal land,

the incised eroding channel, the historic chanrighailent, and the relocation of the road. The overall

project concept is to reowe the deposited sediment from the pastplace suitable processed material

to reclaim the eroded channel, return the creekrestred historic channel alignment, and relocate a
section of the gravel road tgplands on the property.

Topographic survey data collected in 2014 (attacheuibif 3) were used in conjunction with aerial
photography and site photos tongeate conceptual reclamationapt (attached Exhibits 4 and 5).
Treatment and materials costs were specifiesetbaupon past project experience and information
obtained from multiple regional earthwork contractors. The estimated project implementation costs
(attached Exhibit 6) are therefore based upon theéweslable site data, but treatment quantities and
implementation fees could deviate from the estirbated upon continued s&eosion and degradation.
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AGRICULTURAL LAND RECLAMATION

Material mobilized as a result of creek channel avulsion and incision were deposited in a downstream
agricultural field in an approximately 7.75-acaeea. The composition and depth of the deposited
material varies, but the average depth of the nateras estimated to be 1.5 feet for the purpose of
developing treatment quantities and costs. The congleqgciamation plan for the impacted agricultural

land is to collect and stockpilegtdeposited material (estimatedite 18,750 cy). Similarly, material
comprising the unsuitable road alignment would lmeoveed and stockpiled. All salvaged and stockpiled
material would subsequently be processed (screened) to separate rock and gravel from fine sediments
and soils. The rock and gravel wdle used as fill to reclaim tlecised and eroding creek alignment.

The fine sediments and soils would be used as fill or topsoil in specified locations. The impacted
agricultural land would then be reclaimed through placement of an estimated 10,400 cy (8,400 Tons) of
imported topsoil in a 10-inch thick pdayer. Drill seeding would thesccur at a rate of 20 Ibs/ac across

the 7.75-acre treatment area and tree and shrub plantings woustabednon 12-ft centers across 0.64
acres to re-establish vegetative communitiesatteristic of the pre-disturbance condition.

INCISED ERODING CHANNEL RECLAMATION

The road maintenance activities and associated ditectnel modifications resulted in the avulsion of
Whitehorse Canyon Creek and establishment of aat@amnel alignment located west of the roadway.
The newly formed channel is incised by up to 13 {éejure 2) based upon dlable site survey data,
and ongoing erosion has impacted an estimated 2.2 acres to date. The conceptual reclamation plan is t
place a total of 23,800 cy (31,000 Tonsfibfin the incised degraded ahnel to restore pre-disturbance
topographic conditions. This material could be coswatiof suitable gravel and cobble recovered from
the agricultural land imgct area and from clean fill imported tioe site, as necessary. An estimated
5,400 cy (4,400 Tons) of imported topsoil would therplaeed across the disturbed area in an 18-inch
thick cap layer. Drill seeding wadilloccur at a rate of 20 Ibs/ac assdhe 2.2-acre treatment area tree
and shrub plantings would be installed on 12-ftteenacross 0.47 acres to re-establish vegetative
communities characteristic of the pre-disturbance condition.

Figure 3. Incised eroding stream channel, Matt property.
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ROAD RELOCATION

The gravel roadway in the southeportion of the Matt property icated in théVhitehorse Canyon
Creek riparian area and is expected to presemintincied threat to the stability of the creek and the
health and functionality ahe property. In order to achieve giéelamation, the roagould be relocated

to a primarily upland alignment on the propertyg{ife 3). The proposed route is conceptual because
topographic and soils data are not available ftbm proposed alignment, but the treatment would
establish a 22-foot wide roadway through grubbing grading of approximately 4,000 cy of existing
material, placement of 3,800 cy (4(bUons) of base material to a 12-inch compacted depth, placement
of 1,400 cy (1,600 Tons) of saxde gravel to a 4-inch compacted de@ind installation 06 culverts to
accommodate drainage and runoff. The realigned waadd be approximately 3,500 feet in length and
encompass approximately 1.8 acres.

e o Alignment |

Figure 4. Road relocation plan, Matt property.

HISTORIC CHANNEL RESTORATION

The conceptual site reclamation plan is to aestWhitehorse Canyon Creek to the historic channel
alignment. The degradation and incision of thesteng altered creek alignment occurred through the
formation of head-cuts, or nick points, where locally steep gradient resulted in severe sediment
entrainment and channel lowering. The upstream magraif those head-cuts has directly impacted an
unknown length of Whitehorse Canyon Creek locatestrapm of the channel avulsion. Available
survey data from 2014 indicate tha¢ ttreek has been degraded assalt®f the upstream migration of
head-cuts throughout the 400 feetthfinnel located on theibject Matt parcegnd throughout another
1,850 feet of channel located on tippam lands owned by Matt. Thesegraded reaches of Whitehorse
Canyon Creek located on the Mattoperty would be stabilized iprofile and geometry through
installation of instream treatments (rock crossiem bioengineered bankabtlization) designed to
restore stream geomorphology. THéo’ would restore upstream imgiad reaches of the creek and
would deliver the watercourse toetimatural downstream historic aligent. Existing conditions in the
historic channel alignmerare unknown. It is assumed that earthiwwould not be required within the

Matt Reclamation Plan Report Biota Research and Consulting, Inc.
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historic channel alignment, and such activitiesratincluded in the reclartian plan or construction
cost estimate. Field investigation of the historiaruiel alignment should beropleted prior to project
completion to ensure that the historic chann&lesr of debris and would function properly under the
restored hydrologic regime.

PROJECT ADMINISTRATION

The presented reclamation plan is conceptualature and should not be considered a final design.
Additional field data, topographic steys, and design efforts would beeded to develop final design
specifications and construction plans. Reclamationnreats associated with wetlands or Waters of the
United States could require aotization under Sean 404 of the Clean Water Act. Construction
administration and supervision would be requiredrtsure that reclamation treatments are implemented
properly and in accordance with regulatory authagians. Monitoring and adaptive management would
be required to assess projesticcess and identify post-consttan maintenance requirements.
Estimated costs associated with project implenmiemand oversight are prsted in Figure 6, and a
20% contingency cost is addedtte construction costs in an attentp account for changes in site
conditions that could havecourred since the collectiaf topographic survey data.

SUMMARY AND CONCLUSIONS

The Matt property reclamation plan was developeddasdhe best availabletsiand topographic data.
Continued fluvial processes orrect land or roadway manipulatiorteat have occurred since the
collection of utilizedsite topographic data could rétsim an increasén the scope orcale of reclamation
work required on the property. Plaetails include treatments to reclaim impacted agricultural lands,
return Whitehorse Canyon Creek to the historicncled alignment, relocate éhroadway from riparian
lands to uplands on the property, and restore reach#&hitéhorse Canyon Credhat were degraded as

a result of road construction and maintenance activities. The total estipnaject cost is $2,930,113
and includes $2,286,011 in project counstion costs, a 20% cost of $4802 as a projeaontingency,

and project design, oversight, and permitting costs of $186,900.

Matt Reclamation Plan Report Biota Research and Consulting, Inc.
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ATTACHMENTS
Exhibit 1 Title Sheet, matt Property reclamation Plan, Blaine County, Montana.
Exhibit 2 Impacted Area Plan, Matt Property Reclamation Plan, Blaine County, Montana.
Exhibit 3 Site Survey layout, Matt Property reclamation Plan, Blaine County, Montana.
Exhibit 4 Conceptual site Plan, Matt Property Reclamation Plan, Blaine County, Montana.
Exhibit 5 Typical Section, Matt Property Reclamation Plan, Blaine County, Montana.
Exhibit 6 Matt Property Reclamation Plan Implementation Cost Estimate.
Addendum 1 Headcut Stabilization Plan, Whitehorsen@an Creek, Blaine County, Montana.
Addendum 2 Staff Resumes, Biota Research and Consulting, Inc.
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Exhibit 6

Matt Property Reclamation Plan
Implementation Cost Estimate

3 .&2?’"

C\\

Wednesday, September 30, 2015

ITEM QUANTITY UNIT UNIT COST TOTAL COST
Miscellaneous
Mobilization and Demobilization 1 each $60,000 $60,000
Subtotal $60,000
Agricultural Land Reclamation 7.75 acre
Excavate Sediment (30 cy scraper-2 passes/hr) 18,750 cubic yard $6 $112,500
"Loader 160 hrs $200 $32,000
Processing Plant 1 month $7,500 $7,500
Topsoil (delivered) 8,400 tons $42 $352,800
Spread & Grade Topsoil at 10-in Thickness 120 hrs $198 $23,760
Drill Seeding, 20 Ibs/acre 7.75 acre $350 $2,713
"Install 5-Gal Shrubs 12-ft Centers 100.00 ea $95 $9,500
Install 5-Gal Trees12-ft Centers 95.00 ea $200 $19,000
Subtotal $559,773
Degraded Channel Reclamation 2.22 acre
"Charmel Fill - Misc Imported Material (delivered) 23,700 tons $32 $758,400
"Charmel Fill - Salvaged/Screened Material (on-site) 7,300 tons $0 $0
Backfill, compact degraded channel 340 hrs $200 $68,000
Top Soil (delivered) 4,400 tons $42 $184,800
Spread & Grade Topsoil at 18-in Thickness 65 hrs $198 $12,870
Drill Seeding, 20 Ibs/acre 2.22 acre $350 $777
"Install 5 Gal Shrubs 12-ft Centers 100.00 ea $95 $9,500
Install 5-Gal Trees12-ft Centers 42.00 ea $200 $8,400
Subtotal $1,042,747
Road Construction (Relocated Alignment) 3,500 linear feet
"Grub & Grade (blade) 4,000 cubic yard $40 $160,000
Pit Run Subgrade Material (delivered) 4,500 tons $32 $144,000
3/4" Gravel Surface (delivered) 1,600 tons $37 $59,200
Grade & Compact Material (blade, rollers, water truck) 40 hrs $450 $18,000
24" Culverts 4 each $5,000 $20,000
48" Culverts 2 each $7,000 $14,000
Reclaim Old Roadway- Topsoil (delievered) 1,256 tons $42 $52,731
"Reclaim Old Roadway- Spread & Grade Topsoil 10-in 21 hrs $198 $4,158
Reclaim Old Roadway-Drill Seeding, 20 Ibs/acre 1.15 acre $350 $403
Subtotal $472,492
Creek Channel Restoration
"Plug & Reconstruct Channel, Connect to Historic Channel 400 linear feet $100 $40,000
Reconstruct Channel on Upper Matt Property 1,850 linear feet $60 $111,000
Subtotal $151,000
Construction Implementation Subtotal $2,286,011
Contingency (20% of Construction Cost) 20% $457,202
Project Design and Permitting
Site Survey & Design 1 each $40,000 $25,000
Site Reclamation Design & Oversight 1 each $14,400 $14,400
Stream Channel Assesment 1 each $10,000 $10,000
Stream Channel Design 1 each $25,000 $25,000
Clean Water Act Permitting 1 each $10,000 $10,000
"Construction Supervision 1 each $20,000 $20,000
"Post—Construction Monitoring 5 year $6,500 $32,500
Post Construcion Maintenance 5 year $10,000 $50,000
Subtotal $186,900
Project Total $2,930,113

NOTICE:

The information contained hered was prepared in September 2015 and is based on information available at that time. Actual costs to complete

proposed project activities may vary depending on changing conditions, availability of materials and workforce, and the unique needs of the client at the

time of restoration and repair.
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ADDENDUM 1 - HEADCUT STABILIZATION PLAN
WHITEHORSE CANYON CREEK
BLAINE COUNTY, MONTANA

INTRODUCTION

Anthropogenic manipulation of Whitehorse Canyon Creekulted in the destabilization of the
watercourse, and the channel espondingly degraded (down-cutjdaperpetuated severe bank erosion
that impacted adjacent lands. The channel detjcadaubsequently propaigal upstream beyond the
location of the direct channel manipulations. Theesponding destabilization of upstream reaches could
jeopardize the success of future downstream m&sbor efforts by increasing sediment supply and
triggering channel aggradation, or mpmpting avulsive channel realigents that could further degrade
the Matt property project area.

The generalized project approaahd cost estimate presented hesimmarize the scope and scale of
work that would be required to arrest the headmd restore upstream cimel degradation that has
occurred as a result of anthropogenisteyn manipulationsn the Matt property.

PROJECT APPROACH

The headcut in Whitehorse Canyon Creek that has radjtgtstream from the Maroperty has dispersed
spatially into multiple ‘nick points’ that are each characterized by locally steep gradient and excess
hydraulic force that perpetuates channel loweringar@el survey data from the upper reaches of the
creek are not available, but analysis of available aerial photography sutjggstipstream channel
degradation extends at least 3,160 ft to the roacedutrossing of the creeKhe reach of channel is
degraded (lowered), incised (cordd), and enlarged. Morphologiabkilization of thereach could be
accomplished through installation of grade controlicgtires and reconstruction of stable channel
geometry (cross sectional dimensions).

Grade control structures could include rock cross vanbardened riffle structas that are composed of
material that would be immobile under restoredheleh hydraulic conditions. Hardened structures should
be located regularly along the reach, but the dropater surface elevation across any single structure
should not exceed % ft in order to enable fiEssage and achieve functional hydraulic conditions.
Channel reaches located between hardened gradelcstniiures should beeconstructed to achieve
width and slope that ensures contipin sediment transport capacityétvolume of material transported)
and competence (the size classes of the materaported) under the expected hydrologic conditions.
The reconstructed channel should incorporate nieltgiages to promote proper fluvial function,
including:

1) An inner berm channel to convey the mean andisgharge while consolidating late season low
flows;

2) A bankfull channel to convey the bankfull dischawmghile maintaining staé hydraulic conditions
and a bankfull stage equivaldntthe floodplain elevation;

3) A floodplain channel to convey up to the 50-y8aw event while maintaining low velocities,
preventing erosion, and protediriparian vegetation; and
Matt Reclamation Plan Report — Addendum 1 Biota Research and Consulting, Inc.
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4) A terraced flood channel to convey the 100-yeawfevent while maintaining appropriate flow
velocities and depths.

Bioengineering treatments including willow stingarsl fascines, vegetative bundles, clump transplants,
and pole plantings incorporated into the bank keyallafock structures will help ensure the long-term
stability of treatments. Bank toe wood protectien designed to accomplish bank stabilization,
construction of design channel geometry and pgtam, establishment of floodplain benches, and
maintenance of channel layout. Wood revetmentrireats are designed to protect vulnerable stream
banks on the outside of meanders.

The presented approach to restoring the idceed eroding reach of Whitehorse Canyon Creek was
recently applied in a similar setting in the TeMauntain Range. Teton Creek was historically dredged,
and resulting hydraulic conditionsitiated a headcut that propagated upstream and resulted in channel
degradation (lowering), incision, ardlargement. The restoration@f10 ft of Teton Creek (with design
channel width of 51 ft) was completed for approxiety $2,600,000 and includedstallation of a series

of hardened grade control structures and reaactstn of a multi-stage chael through the reach. This
regional project example was used as a model witbhath estimate costs associated with the Whitehorse
Canyon Creek effort.

The US Geological Survey (USGRpintains a stream gauging station in Lodge Pole Creek (#06154430)
that is proximate to the Whitehorse Canyon Creekeptogarea. Historic peakow data and direct
discharge field measurement data were obtaired the gauge period of record spanning 1987 to 1997.
Statistical analysis of peak flokgcurrence interval discharge ratedicates that the 1.4-year recurrence
interval flow (a statistical estiman of the bankfull discharge) atdlsite is 36 cubic feet per second.
Direct discharge measurement data obtained framUX8GS were used to mgrate a power function
correlation between discharge and channel width (Addendum Figure Bnalysis indicates that Lodge
Pole Creek has a channel width of 22 ft at the bankfull discharge.
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Addendum Figure 1. Hydraulic relationship between channel width and discharge, USGS gauge site
(#06154430) in Lodge Pole Creek.

The Whitehorse Canyon Creek projeaahas a catchment (drainage basfrgpproximately 1/3 that of
the USGS gauge site in Lodge PQleeek. Therefore, it is estimatéuht the restoration of Whitehorse

Matt Reclamation Plan Report — Addendum 1 Biota Research and Consulting, Inc.
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Canyon Creek should achieve a bankfull channel widdbotit 1/3 that of Lodge Pole Creek, or about 7
ft.

The Teton Creek Restoration Project example preddmmein was completedrfa unit cosbf $425/ft,
but the channel width (51 ft) was greater than tia/hitehorse Canyon Creek (7 ft). To scale project
costs, the unit cost of the Teton Creek restoratiorepteyas multiplied by the ratio of relative widths of
Teton Creek and Whitehorse Canyon Creek (51fthift14%). The estimated unit cost of headcut
stabilization and restoration in Whiterse Canyon Creek is therefore estiea to be $60/ft. The estimated
project length extending upstream ttee road crossing culvert is 3(6t, so the estimated cost of
restoration scaled from a regional example is $189A8@0% contingency cost sdded to the estimate
to arrive at a reasonable estimafeproject cost equal to $227,520.iFlcost estimatavas prepared in
September 2015 and is based on the information avadaltat time. Actual costof project activities
may vary depending on site conditions, availabiliy materials and labprand the needs of the
landowner(s) at thertie of restoration.

The construction of stable channel morphology\hitehorse Canyon Creek, in conjunction with the
installation of grade control structts, would accomplish project obje@ssof channel stability, sediment
transport continuity, and fluviaystem function. The project appobawould create a self-maintaining
channel that would convey sedimemtd hydrologic inputs ithout severe erosion @hanges in channel
form, and would increase the likelihood of succesgosinstream restoration efforts implemented on the
Matt project.

Matt Reclamation Plan Report — Addendum 1 Biota Research and Consulting, Inc.
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ADDENDUM 2 - STAFF RESUMES
BIOTA RESEARCH AND CONSULTING, INC.
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Thomas M. Campbell 111

Resumé

Title and Business Address

President/Chief Environmental Consultant

P.O. Box 8578, Jackson, Wyoming 83002-8578
(307) 733-4216 (voice)  (307) 733-1245 (fax)
Email Address: tom@biotaresearch.com

Education

Texas Christian University, Fort Worth, Texas 1970-71

Colorado State University, Fort Collins, Coldeal971-74; B.S.; Wildlife and Fishery Biology
Colorado State University, Fort Collins, Coldoal977-79; M.S.; Willife and Fishery Biology

Bio Sketch

Mr. Campbell's position is chief environmental consultant and senior staff fishery biologist and aquatic ecologist. He has
functioned as Project Manager on hundreds of fisheries and fluvial projects in the regi@anvbbell offers a wealth of
experience and knowledge regarding passage, spawning, and seasonal habitat preferences of native.fida bpeawsr

35 years of experience constructing fish passage and enhancement projects in the region. Projecvédwesigning and
installing fish ladders, by-ways, plunge pool sequences, channel modifications to enable fish movememtstteatnease

refuge or cover, and riverine system restoration. Mr. Campbell also has extensive experience developing and igplementin
mitigation measures, environmental site and impact assessments, baseline ecological inventoriésn aderisitonmental

permits, compliance with Federal and State environmentalatémns (NEPA and ESA), conducting wildlife inventories and
impact assessments, providing expert testimony, develapishgestoring wetlands and designing wetland mitigation projects,
conducting scientific field research, and writingestific papers and technical project reports.

Mr. Campbell has a long-term interest and experience iryisgidvildlife and habitat throughout the United States and
excellent working relationships with the U.S. Fish and Wildlifesi8e, U.S. Forest Service, U.S. Bureau of Land Management
U.S. Army Corps of Engineers, and various state game and fish management agencies.

Research

1975-1978 Pine Marten Ecological Studies near Jackson, Wyoming.

1979-1992 Long-term mule deer winter ecology study near Jackson, Wyoming.
1981-1986 Pygmy rabbit distribution study in southwestern Wyoming.

1981-1986 Black-footed ferret conservation studies, Meeteetse, Wyoming.
1989-1990 Lower Gros Ventre River Instream Flow Study, Jackson Hole, Wyoming.

Professional Affiliations and Certifications

Teton County WY Conservation District

Snake River Fund

The Wildlife Society - Certified Professional Wildlife Biologist, 1985
Ecological Society of America - Professional Ecologist, 1982
American Fisheries Society

American Society of Mammalogists

Xi Sigma Pi Honorary Society

Western Wetlands Development and Restoration Workshop

Non-Profit Organizations

Jackson Hole Wildlife Foundian — Emeritus Board Member
Grand Teton National History Association - Past Board Director
Trout Unlimited - Past Chapter President and Board Director
The Wolf Fund - Past Board Director
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Ryan F Colyer

Resumé

Title and Business Address

Fluvial Morphologist/Fisheries Biologist

P.O. Box 8578, Jackson, Wyoming 83002-8578
(307) 733-4216 (voice) (307) 733-1245 (fax)
Email: rcolyer@biotaresearch.com

Education and Certifications

Bachelor of Science, Biology: Ecology, Evolution, and Conservation, University of Washington. 1997-2000
Post-baccalaureate CertificateGeographic Information Systems (GIBEnnsylvania Statgniversity, Nov 2006
Certified Rosgen Level IV Fluvial Geomorphologist, Wildland Hydrology, Sept 2011

Certified Fisheries Professional, American Fisheries Society, Feb 2010

Certified Professional Ecologist, Ecological Society of America, June 2010

Certified Technical Service Provider, NatuResources Conservation Service, Aug 2007

Streambank Soil Bioengineering Technical Training, Natural Resources Conservation Service, Oct 2009
Stream Restoratioand Geomorphology and Sediment Transport in Channel Design, Utah State University, Aug 2007
River Analysis System (HEC-RAS) computer trainimgise. American Society @fivil Engineers, Apr 2006
Principles and Techniques ofdétro-fishing courses. Smith-Raartd USFWS training, Jun-Jul 2005

Max Rollefson Award of Merit, Colorado-Wyomirhapter American Fisheries Society, Feb 2013

Bio-Sketch

Mr. Colyer is an AFS Certified Fisheries Professional andsg&wv Level IV certified fluvial morphologist who has worked
for government, non-profit, and private swcentities to complete fisheries and flalvprojects on hundds stream reaches
throughout the Intermountain West. Mr. Colyer has also attended advanced education igdamiaiphology through Utah
State University, and is familiar with the strengths and weaks&sserent to both the Rosgen and anti-Rosgen approaches to
river restoration. Mr. Colyer’s experience includes running a basin-wide fish poputatgstigation (using electro-fishing)
and geomorphic channel classification project in all tributasfethe Upper Teton River Basin. He also has the ability to
incorporate advanced fluvial geomorphic techniques from pro- and anti-Rosgen groups, NRCEFahdo complete
comprehensive fisheries and fluvial projects involving figlssage, channel stabilization, sediment transport, hydraulic
analysis, floodplain connectivity, flood hazard mitigation, wiish spawning and utilization, and public infrastructure
protection. Mr. Colyer has worked on large scale high profile projects in the Snake Rieen River, Portneuf River, Big
Wood River, and Teton River basins. He has achieved projexttidgis of diverse interest groups including Trout Unlimited,
Wyoming Game and Fish Department, ldaho Fish and Game, USFS, Friends of the Teton River, piivatedas, and
government entities including Teton County Engineering Departments in both Wyoming and ldaho.

Publications and Presentations

2012. Morphologically Based River Restoration: Methdassomplishments, and Regulatory Hurdles. Presentation at the
Western Division Americafisheries Society Annual Meeting. Jackson, WY.

2010. Understanding Habitat Enhancement Potential of Dedji@gdring Creek Systems. Presentation to the Spring Creek
Workshop at the Idaho Chapter American Ergéés Society Annual keting. Pocatlo, ID.

2007. Spring Creek Habitat Enhancement and Restoration Projects Result in Increased Utilization by Wild Snake River
Fine-spotted Cutthroat Trout. Published@arline, R.F.; LoSapio, C., ed€®@. Sustaining wild trout in a changing
world; proceedings of Wild Trout IX symposium; 2007 October 9-12; West Yellowstone, MILQpd15

2006. Upper Teton River Tributary Trout Population Assessment. Friends of the Teton River Final Report.
http: //imww.tetonwater .or g/projects/ TribAssessment/Teton%20Trib%20Report_longv.pdf Driggs, ID.

2006. Modeled Hydrology Predicts Trout Species Composition of Upper Teton River TebuRrgsentation to the Idaho
Chapter American Fishiess Society Annual Méimg. Idaho Falls, ID.

2005. Watershed Status of Teton Basin Trout. Presentatibe dackson Hole Wildlife Symposium, Teton Science School.
Jackson, WY.

2005. Status of the Upper Teton River Tributary Trout Pdipunis. Presentation to the US Fish and Wildlife Service during
status review of Yellowstonautthroat troutBozeman, MT.
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Jay T. Mazalewski, PE

Resumé

Title and Business Address

Professional Engineer

P.O. Box 8578, Jackson, Wyoming 83002-8578
(307) 733-4216 (voice)  (307) 733-1245 (fax)
Email: jmaz@biotaresearch.com

Education

University of Massachusis, 1997, Bachelor of Science Civil Engineering

Saint Anselm College, 1996, Bachelor of Arts Co-op Engineering/Liberal Studies

= Professional Engineer, Wyoming (14694), ldaho (P-133@6ptana (19507, lapsed, renewal pending), Massachusetts
(46300)

= Region 6 Chair-ldaho Association of County Engineers and Road Supervisors

= City Council Member, Driggs, Idaho

= Advanced training and professional expertise in HEC-RAS, MS Project, AutoCAD, Hydrd@AB,

Bio Sketch

Mr. Mazalewski's diverse experience ranges from designingnadogic channel restoration to directing the public works
department in Teton County, Idaho, with an annual budgetasé than three million dollars. Jay’s diverse experience has
resulted in extensive technical expertise associated witlafficondition assessment, river channel and topographic suryeying
hydrologic investigations, application of hydraulic mod#&ds assess channel or structure function, alternative design
development, final design advancement, engineering plaguption, environmental permitting, construction staking and
supervision, and project administration. Jay is currently a licensed engineer in both ldi&igosning, and he brings robust
interdisciplinary capabilities, project oversight, and publicti@ta skills to the design and implementation of fisheries an
fluvial improvement projects.

Professional Experience

2011-2014 County Engineer and Public Works Director, Teton County, Idaho
Duties included management of the county Road and Bridge and Solid Waste Departmemts with a
annual budget of $3.4 million. Responsibilities included the planning, design, permitting,
contracting, and construction oversight of all public works projects including flood hazard
reduction, river stabilization and river restorationprovement of river system and transportation
system interfaces, and restoration of fluvial processes while protecting public infrastructure.

2006-2011 Civil Engineer, Project Manager, Harmony Design & Engineering, Inc.
Duties included management of civil engineering projects in Idaho and Wyoming. Responsibilities
included development of the civil engineering department inclusive of client relations, site
assessment, design, implementation, and construction oversight.

2001-2006 Civil Engineer, Project Engineer, Nitsch Engineering Inc., Boston, MA
Supervisor during all phases of design. DevelograEimnovative solutionto surface water issues.
Project management and relations with regional authorities including conservation commissions,
town planning boards, and county planning agencies.

1999-2001 Civil Engineer, Project DesigneptcCox & Associates Inc., Boulder, CO
Responsible for hydrologic studies, storm runoff designs, engineering plan production, construction
surveying, and project implementation.

1998-1999 Civil Engineer, Project Engineer, R&R Engineers-Surveyors, Englewood, CO
Responsibilities included design of water quality structures and erosion control measures.
1993-1997 Engineering Aide I, State of New Hampshire, Department of Fish and Game, Concord, NH

Responsibilities included topographic surveys and field data collection, site layout and design,
construction of riverineaess, and erosion control.
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Kent B. Werlin

Resumé

Title and Business Address

Wetland Scientist/Restoration EcologBipta Research and Consulting, Inc.
P.O. Box 8578, Jackson, Wyoming 83002-8578

(307) 733-4216 (voice)  (307) 733-1245 (fax)

Email: kwerlin@biotaresearch.com

Education

South Dakota State University, Brookings, South Dakota 2002; M.S. Wildlife and Fisheries Sciences
University of Colorado, Boulder, Catado 1999; B.A. Environmental Studies
Boston University — School for Field Studies, Atenas, Costa Rica 1998, Tropical Ecology

Bio-Sketch

Mr. Werlin is a Certified Professional Wand Scientist with the Society of WetlaBgientists, and also has Rosgen training

in fluvial geomorphology. Specializing in wetland and aquatic ecology, he has morEtlyaars of experience conducting
research, restoration, and rehabilitation of wetland/riparian ecosystems in the western United States. Mr. Werlin worked for
the Nez Perce Tribe as a Fisheries Habitat Biologist for 5 years, where he focused on stream, wetland feetirestteastio

and protection to aid in the recovery of resident and anadromous salmonids in the ClearwatesiRioémbathern Idaho.

He is an active member of the Society of Ecological Regtarahd Ecological Society of Aenica and the Society of Wetland
Scientists. Additionally, Mr. Werlin has been certified agahhical Service Provider for NRC&hd he has received advanced
training in jurisdictional wetland delineation, wetland creatm restoration, revegetation design, bioengineering, hydric
soils, fluvial geomorphology, NEPA/ESA compliance, andiadig ecosystem monitoring/assessment. As the Wetland
Scientist/Restoration Ecologist for Biota, Mr. Werlin condwegtland delineations, ecological assessments, federal and state
permitting, and the design and implementation of reclamation, revegetation, habitat enhancemensatorgpmitigation,

and riparian/wetland restoration projects.

Presentations and Publications

2012  Off-Site Wetland Mitigation in the Tetons: A Case Examplesentation given at the Society of Wetland Scientists
— Northwest Chapter Aniai Conference. Boise, ID. September 2012.

2005 Watershed Restoration in The Nez Perce Treaty Territory: A Holistic Approach. Paper presented atrtbel 1
Inland Northwest Restoration Conference. Wagtuin State Univ., Pullman, WA. September 2005.

2005 Linking Restoration with Education in theQlentury. Poster presented at Baciety of Ecological Restoration-
Northwest Chapter’s Annual Carence, Seattle, WA. April 4-8.

2002 A Floral Index of Biotic Integrity For Floodplain Wetlands. Paper presented attten@8al Society of Wetland
Scientists Conference, Lake Placid, New York. June 2-7.

2001 Floodplain Wetland Index of Biotic Integrity. Poster presented at tffe adBiual Midwest Fish and Wildlife
Conference, Transitions in the Conservati@ndscape, Des Maés, IA. Dec. 9-12.

2001  Floodplain Wetland Macrophyte Communities. Paper presented &t amadal Missouri River Natural Resources
Conference, 2001: A Missouri River Odyssey, Great Falls, MT. June 24-27.

Chipps, S. R., D. E. Hubbard, K. B. Werlin, N. J. Haugerud, K. A. Powell, 3. Thompson, and BnJ@®6. Association
between wetland disturbance and biological attributes in floodplain wetlands. Wetla2,d4926508.

Chipps, S. R., D. E. Hubbard, K. B. Werlin, N. J. Haugerud, and K. A. Powell. 2002. Developmdempication of
biomonitoring indicators for floodplain wetlands of the Upper Missouri River basin, North Dakota. Epait Ro
the U.S. EPA, Office of Research and Development, Mid-Continent Ecology Division. Duluth, MNp104

Debates, T. J., S. R. Chipps, M. C. Ward, K. B. Werlin, and P. B. Lorenzen. 2003. Cladowgriankton abundance under
clear and snow-covered ice. Journal of Freshwater Ecology 18:169-171.

Werlin, K. B. 2006. Protect and Restore the Lapwai and Bity@aCreek Watersheds. Annual reports submitted to Bonneville
Fish and Wildlife Program. Portland, OR.
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