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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MONTANA
GREAT FALLSDIVISION

RAVALLI COUNTY REPUBLICAN
CENTRAL COMITEE, GALLATIN CV-14-58-H-BMM
COUNTY REPUBLICAN CENTRAL
COMMITTEE, SANDERS COUNTY
REPUBLICAN CENTRAL ORDER
COMMITTEE, DAWSON COUNTY
REPUBLICAN CENTRAL
COMMITTEE, STILLWATER
COUNTY REPUBLICAN CENTRAL
COMMITTEE,

Plaintiffs,
V.
LINDA McCULLOCH, in her official
capacity as Montana’s Secretary of

Stateet al,

Defendants.

Plaintiffs have challenged Montana’s open primary requirement as
unconstitutional. (Doc. 1.) Plaintiffs argtleat Montana’s open primary inflicts
First Amendment injuries upon them by forcing them to associate with non-
Republican voters. Plaintiffs assert thntana’s system as applied to the

Republican Party inflicts 5t Amendment injuries by preventing the Plaintiffs
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from identifying their members, effecting election outcomes, and changing
candidates campaign messaging.

Plaintiffs have submitted an expeeport from Kyle Saunders, Ph.D and
Steven Green, Ph.D (collectively the “PalByperts”). The reports evaluate “both
empirical and anecdotal [evidence]’ redimg Montana’s open primary elections.
Plaintiffs rely on this report to supportetn claim that crossover voting occurs in
Montana, that the threat of crossoveting forces Republican candidates to
change their campaign messaging, andithabme instances crossover voting has
the potential to effect electoral outnes. The Party Experts report that the
Montana Education Association-MontaRederation of Teachers (“MEA-MFT”)
engages in a “concerted effort” to encage “non-Republican identifying voters”
to vote in state legislative Republicanmaries. (Doc. 71-2 at 19-21.)

The State argues that the opinionshaf Party Experts fail to meet the
standard for admissibility set forbdy Federal Rule of Evidence 702 adbdubert
v. Merrel Dow Pharm., In¢509 U.S. 589, 589 (1993). The State argues that Party
Experts have failed to tie their theortesthe facts of this case. The State’s
argument focuses on the reliability and tielevance of the Party Experts’
opinions. The State has submitted its owpegt report from Christopher P. Muste,
an Associate Professor of Political Scieatéhe University oMontana. Muste’s

report critiques the Party Exqis report. (Doc. 93-3.)



A. Rdliability

A qualified expert may provide opinidgastimony if the expert’s scientific,
technical, or otherwise specialized knoglde will help the trier of fact to
understand the evidence or to determif&cain issue. Fed. R. Evid. 702. The
testimony also must be based on sufficfants or data, be ¢hproduct of reliable
principles and methods, and the experstihave applied reliably the principles
and methods to the facts of the case. Redvid. 702. The &te argues that the
Party Experts have failed to use reliable principlesraathods to produce reliable
data. The State contendsitithe Party Experts’ unreliable methods have produced
conclusions on Montana crossover votingtthmount to mere “guesswork.” (Doc.
86 at 6.)

The United State Supreme Courslset forth several factors for
consideration to determine the reliabilégd admissibility oexpert opinions.
Daubert v. Merrel Dow Pharm., Inc509 U.S. 579, 593-94 (1993). The factors do
not constitute a “definitive checklist or teskd’ at 593. Courts should use the
factors to determine whether an expeat'mlysis “falls within the range of
accepted standards governimmyw scientists conduct theesearch and reach their
conclusions.Daubert II, 43 F.3d 1311, 1317 (9th Cir. 1995). The factors include
whether the theory can be tested, whether the theory has been subject to peer

review and publication, an assessment efkhown or potential rate of error, the



existence of standards controlling teehnique’s operation, and the “general
acceptance” of the technique or thewithin the scientific communityDaubert
509 U.S. at 593-94. Courts possess biiadretion to decide what expert
testimony should be admissibléangarter v. Provident Life and Acc. Ins. C873
F.3d 998, 1017 (9th Cir. 2004).

The State argues that the Party Expeayfshions “are only inferences drawn
from literature” rather than “collected @& or “independent statistical analysis”
related to Montana elections. (Doc. 86Lat) The State argues that the Party
Experts have failed to test the applicatadriheir theories to Montana voters. The
Party Experts also appear to havea@lon peer-reviewed studies based on other
states data to calculate the percentaggadgsover voters in open primary systems.
The Party Experts opine that these figures can be applied to Montana’s open
primary system. The State points outtthe Party Experts used no Montana
specific statistical information in thegalculations. The Stasrgues that, without
Montana specific data, Plaintiffs fail to tiee Party Experts’ opinions to their
claim.

Courts do not require experts to penfioindependent testing. “Trained
experts commonly extrapolate from existing da@eh. Elec. Co. v. Joindeb22
U.S. 136, 146 (1997). The PaExperts have relied on plghed, peer reviewed

studies, and the record developed in this case to perform analysis and to help form
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their conclusions. The Party Expertvbdaoncluded thdRepublican candidates
shift their messaging in open primary stateattract more centrist voters. The
State has raised no challenge to the loditg of the studies of which the Party
Experts based their conclusions.

Furthermore, no rule of admissibility rages an expert to verify all facts on
which he relies. The factual basis ofepert opinion goes to the weight of the
evidence rather #n admissibilityHangarter v. Provident Life and Acc. Ins. Co.
373 F.3d 998, 1017 fn. 14t(OCir. 2004) (citingChdilren’s Broad. Corp. v. Walt
Disney Co,. 357 F.3d 860, 865 (8th Cir. 2004). The Party Experts have explained
the methodology that they employedagoply crossover tas from other open
primary states to Montana. The Courtdises on the Party Experts’ methodology
rather than any conclusions that thetP&xperts allege tit the methods may
generate when detaining admissibility. Daubert 509 U.S. at 595. The Court
will consider the State’s arguments wheavialuates the weight to assign to the
evidence presented in Plaintiff's moticios preliminary injunction and summary
judgment. The lack of Montana specifiata goes toward the weight of the
Plaintiffs’ constitutional challenge, rahthan the admissibility of Plaintiffs’
experts.

The State also attacks Saundersfgre The Statelieges Dr. Saunder’'s

report conflicts with a previous reportgmared by Saunders for Idaho authorities



in ldaho Republican Party v. Ysursée5 F. Supp. 2d 1266 (D. Idaho 2011). For
example, the State points to Saunders repofsursawhich states that “crossover
voting is rarely a hostile act; instead iaisincere expressi of democratic
preferences.” (Doc. 87-2 40.) The State alleges thaaunders fails to include
these points in his report prepared for tase. The State also points to the portion
of Saunders’¥ sursareport that criticizes the &ho Republican Party’s method
used to collect survey data. (Doc. 87-54t) Saunders used no survey of any kind
when he prepared his report for this cadee State reasons that the inconsistencies
between the two reports submitted by Professor Saundersiateatiis current
report.

The Court will not “exclude [the PgrExperts’] opinions merely because
they are impeachableAlaska Rent-A-Car, Ina.. Avis Budget Group, Inc737
F.3d 960, 969 (9th Cir. 2013)ert denied 134 S. Ct. 644 (2013). The State has
had the opportunity to attatke credibility of Party Expert’s opinions through
review of the Party Experts’ writtensilosures and the depositions taken of the
Party Experts. The State has submittedvis expert report which attacks the
credibility of the Party Expert’s report. €State will have another opportunity if
this action proceeds to trial to cross-exagrthe Party Experts’ in an effort to

undermine the validity of themethodology and conclusions.



B. Relevance

The proponent of evidence must shawaddition to reliability, that the
proposed evidence “logically advances damnal aspect of the proposing party’s
case.”Daubertll, 43 F.3d at 1315. Saunders opines that MEA-MFT’s speech
potentially could influence a Republicaandidate’s messaging. The State
challenges the relevancy of the politispeech by MEA-MFT. The State alleges
that the MEA-MFT speech merely provibat MEA-MFT encourages people in
their union to vote. The State argues thairRiffs have failed to show that the
speech has actually affected a primary election.

The Federal Rules of Evidence do maend the trial court’s role as
gatekeeper to serve as a replacemariti adversary system. Fed. R. Evd. 702
Advisory Committee’s Note, 2000 Amend. (quotidgited States v. 14.38 Acres
of Land Situated in Leflore County, Mississi@d F.3d 1074, 1078 (5th Cir.
1996)). A party may attaclshaky but admissible evidence” through “vigorous
cross-examination, presentation of contravidence, and careful instruction on the
burden of proof.’'Daubert v. Merrell Dow Pharm., Inc509 U.S. 579, 596 (1993).
The State has had the opportunity to attdekcredibility of Plaintiffs’ evidence
through depositions, bifieg, and expert reports of its own. If this action proceeds
to trial, the State will havthe opportunity through css-examination to challenge

the validity of the Party Experts’ rehiae on the effect of MEA-MFT political



speech on Republican candidates. Thiseawe satisfies the low threshold posed
by relevancy at this point in the case.
IT ISORDERED that the Defendant’'s Motion to Strike Opinions of

Plaintiff's Expert Witnesse(Doc. 85) is DENIED.

DATED this 24th day of November, 2015.
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Brian Morris
United States District Court Judge



