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This order addresses the following noois filed by the parties: Plaintiffs’
motion for summary judgment (Doc. 88); the State’s motion for summary
judgment (Doc. 91); and Plaintiffs’ motidar a preliminary injunction. (Doc. 70.)

. BACKGROUND

Montana voters in 1912 approved an initiative that requires the political
parties to choose their nominee through an open priniaeyAmerican Year Book
60-61 (Franci G. Wickware ed., 1913his system has governed Montana’s
primary elections, with only slight modtfations, for the last century. The two
major political parties must use this primaystem to determine their candidates.
Mont. Code Ann. 8 13-10-601. The sysi@mmotes the notion that the “right to
vote freely for the candidate of one’s atwis of the essence of a democratic
society, and any restrictions on that righike at the heart of representative
government.’Reynolds v. Sim877 U.S. 533, 555 (1964).

The State prepares separate baflmt®ach party. Mont. Code Ann. 8 13—
10-209. Voters choose to vote eithex BRepublican or the Democratic ballot.
Mont. Code Ann. § 13-10-3®) This “open” primary system allows a person to
vote without being “required to declare publtia party preference or to have that
preference publically recordeddemocratic Party of the U.S. v. LaFolleté&b0

U.S. 107, 111 n.4 (1981).



Montana’'s system, like most open pam states, limits a voter to one
party’s nominees for all offices. A v&tmay not support, for example, a
“Republican nominee for Governor aademocratic nominee for attorney
general.”California DemocraticParty v. Jones530 U.S. 567, 575 n. 6 (2000).
The candidate from each paktho receives the most votes receives the party’s
nomination for public officeMont. Code. Ann8 13-1-103.

Plaintiffs have challenged Montana’s open primary requirement as
unconstitutional. (Doc. 1.) Plaintiffs argtleat Montana’s open primary inflicts
First Amendment injuries upon them by forcing them to associate with non-
Republican voters. Plaintiffs allegieat non-Republican voters may vote
strategically in a closely-contested Republican primary race instead of a run-away
Democratic primary race iarder to elect a Republicamandidate whose “views
are more centrist than those of the pédge.” This strategic voting represents a
phenomenon described as “crossover vatiRtpintiffs assert that Montana’s
system as applied to the Republican yanflicts First Amendment injuries by
preventing Plaintiffs from identifying themembers, affecting election outcomes,

and changing campaign ssaging by candidates.



II. DISCUSSION

A. Political Parties’ Associationd Rights in Primary Elections

The United States Supreme Court hddressed challenges to a blanket
primary systemJones 530 U.S. 567; a jungle primary systéaiashington State
Grange v. Washington State Republican Pa&82 U.S. 442 (2008); a closed
primary, Tashijian v. Republican Party of Connectic4if9 U.S. 208 (1986);
prohibitions on “fusion” candidate¥jmmons v. Twin Cities Area New Parb20
U.S. 351 (1997); and a semi-closed prim&lngman v. Beaves44 U.S. 581
(2005). The Supreme Court has yet to addrdirectly the constitutionality of an
open primary system of the type employedlontana. The Court will attempt to
analyze these decisions of the Supedbourt to determine the appropriate
framework under which to address Plaintiffeallenge to Montana’s open primary
system.

Blanket Primary.

The California Democratic Party dilenged California’s blanket primary
systemJones 530 U.S. at 567California’s blanket primary system listed every
candidate regardlesd party affiliation on each ballokd. A voter could choose
freely among the candidates for each offiqgardless of the candidate’s party. The
highest vote-winner of each party received that party’s nomination for the general

election.ld.



The Supreme Court reasoned that iipal association’s right to exclude
proves most important when the political party selects its nonihest 575.
California’s blanket primary system “forc[pdolitical parties to associate with . . .
those who at best, have refused to atgliaith the party, and at worst, have
expressly affiliated with a rivalld. at 577. The Suprent@ourt also noted,
however, that associational rights of pohd parties should beonstrued neither,
as absolute, nor as comprehensive, as rights enjoyed by wholly private
associationslones 530 U.S. at 593 (citingimmons v. Twin Cities Area New
Party, 520 U.S. 351, 360 (1997).

Jungle Primary.

Washington replaced its blanket primafter the Supreme Court’s decision
in Joneswith what is known as a “jungle primaryWashington State Grangg52
U.S. at 447. The primary ballot listh af the candidates for each offide. at 447-
48. The candidates themselvemain free to attachgarty designation to their
name on the ballot. The top two votdtges advance to the general election
regardless of party affiliationd. The Court rejected adal challenge that the
system violated the Wastgton State Republican Party’s right to freedom of
associationld. at 458-59. The Supreme Court reasoned that the primary election
did not select the party nominee and theiearemain free to endorse, support, or

withdraw support from any candidatd. at 453-54.



Closed Primary.

The Connecticut Republican Party soutghinvite independents to vote in
the primary.Tashjian 479 U.S. at 211. A dividedupreme Court struck down a
Connecticut law that limited a party’sirary election to voters who previously
had registered as members of that parashjian 479 U.S. at 210-11. The
Supreme Court concluded that no substastate interest supported Connecticut’s
decision to limit the primary election to registered party memherat 225.

Fusion Ban.

Timmonsaddressed the very narrow questof whether Minnesota could
prevent a candidate from appearing amballot for more than one party.
Timmons 520 U.S. at 353-54. This ban on “fusion” candidates imposed only a
minor burden on the party’s associational rightsat 369. The party remained
free to nominate any qualified candidatkestthan a candidate who appeared on
the ballot of another partid. The Supreme Court further recognized that the
regulation of access to ballots does notliogpe parties’ internal affairs and core
associational activitieSimmons 520 U.S. at 360.

Semi-closed Primary.

The Libertarian Party of Oklahoma (“I0P) wanted to open its primary to
all registered Oklahoma votergyeedless of party affiliatiorClingman 544 U.S.

at 583. Oklahoma’s semi-closed primary systallows only registered members of



a political party to vote in the party’siprary, unless the party opened its primary
to registered independent votdik. The law did not regulate the “LPO’s internal
processes, its authority to exclugevanted members, or its capacity to
communicate with the publicld. As a result, the Supreme Court declined to apply
strict scrutiny Id. at 593. The Supreme Couetognized that “anyone can join a
political party merely by asking for tlappropriate ballot at the appropriate a
time.” Id. at 590-91 (citinglones 530 U.S. at 596 (Stevens, J., dissenting)).
B. Summary Judgment Motions

The parties have submitted cortipg motions for summary judgment.
Plaintiffs rely on the Supreme Court’s reasoningonesto allege that Montana’s
open primary system “inflicts severak§i Amendment injuries upon [Plaintiffs].”
(Doc. 93 at 5.) The State contends thairRiffs have failed to meet the burden of
proof required for the Court to awardnsonary judgment. (Doc. 89 at 4.) The State
argues that Plaintiffs cannot provide @bjective way to determine who qualifies
as a “Republican.” The State arguesHartthat the Court cannot assess whether
non-Republicans actually vote in the Republican primary.

1. Plaintiffs’ Motion for Summary Judgment

The Elections Clause of the United StaBemstitution, Articlel, § 4, cl. 1,
provides that “[tlhe Times, Places, addnner of holding Elections for Senators

and Representatives shall be prescribesbich State by the Legislature thereof.”



This same broad power afforded to theestagislature for federal elections applies
with equal force to “state control over the election process for state offices.”
Tashjian 479 U.S. at 217. Elections represent a quintessential form of state action.
Jones 530 U.S. at 590. As the Supreme Qal@cisions recognize, states must
regulate elections reasonably to redaleztion and campaign related disorder.
Timmons520 U.S. at 359 (1997).

States may regulate these election®bag as they act within the limits
imposed by the Constitutiodones 530 U.S. at 573. The Supreme Court
repeatedly has announced that it is “pd&in for argument” that “a State may
require parties to use the primary forf@atselecting their nominees, in order to
assure that intraparty competitiorrésolved in a democratic fashioddnes 530
U.S. at 572. In this regard, “the Stat@iterest in enhancing the democratic
character of the election process ovesiddatever interest the Party has in
designing its own rules for nominating candidatésghtfoot v. Ey 964 F.2d 865,
873 (9th Cir. 1992).

States retain broad powerrtegulate the election procesdingman 544
U.S. at 586. A regulation that imposesevere burden on First Amendment
associational rights must survive strict scrutildy.The State must show only an
“important regulatory interest,” howevarvhen a “reasonable, nondiscriminatory”

regulation imposes lass severe burdeld. The Court must determine whether



Montana’s open primary requirement imposes a severe burden on Pldohtiffs.
The Court should not be taskeath determining “whethethe state legislature was
acting wisely in enacting a [specificirary system] . . ., or whether the
Republican Party makes a mistakeerldgng to depart from the practice.”
Tashjian 479 U.S. at 223.

Identification of Party Members.

Plaintiffs first argue that Montan&open primary prevents the Party from
identifying its members. Plaintiffs assérat the freedom tassociate “necessarily
presupposes the freedom to identify ple®ple who constitute the associatidra’
Follette, 450 U.S. at 122. Plaintiffs further citaFollettefor the proposition that
an open primary necessarily invalidatesithight to freedom of association.
Plaintiffs misplace reliance dmFollette

The Supreme Court inaFolletteaddressed only the jenarrow question of
whether Wisconsin, once it had chosewperate a Presidential preference open
primary, may bind the Democratic Partytbé United States to honor the binding
primary results, even though those reshiétd been reached in a manner contrary
to National Democratic Party ruldsaFollette 450 U.S. at 120. The Supreme
Court expressly disavowleghe Wisconsin Supreme Court’s framing of the
guestion to be the constitutionality of the State’s “open” primary lldvat 120-

21. In fact, in dicta, the Supreme Conoted that the Wisconsin Supreme Court’s



decision to uphold the constitutionality oktbpen primary “may well be correct.”
Id. at 121. The Supreme Court insteadufged on the narrow question of whether
Wisconsin could compel the National Dematter Party to seat a delegate at its
Convention chosen in a way that violates rules of the National Democratic
Party.ld.

The Supreme Court relied on its earlier decisioGonsins v. Wigodat19
U.S. 477 (1975), in which it rejected thetion that lllinoispossessed a compelling
interest in the selection processdelegates to the D@ocratic National
Convention. The Supreme Court stated flatly that the dispositiGousins
“controls here.LaFollette 450 U.S. at 121. Wisconsin had asserted that its
interest in preserving the overall igtay of the electoral process, providing
secrecy of the ballot, increasing votertgapating in primaries, and preventing
harassment of voters, proved saintly compelling to support the
constitutionality of the lawld. at 124-26. The Supreme Court disagreéedat
125-26. All of the asserted compelling irgsts, as noted by the Supreme Court,
“go to the conduct of the Preeintial preference primaryld. at 125. By contrast,
none of these asserted compellinggrasts supported the narrow question
presented to the Supreme Court oetvter Wisconsin could impose “voting
requirements upon those whio,a separate procesare eventually selected as

delegates.1d. at 126. (emphasis added).

10



These efforts by Wisconsin to controéttelegate selection process to the
Democratic Party’s National Party Conwen seem more analogous to the invalid
efforts by California to conttanternal party rules ifeu v. San Francisco County
Democratic Cent. Comp489 U.S. 214 (1989). Thereetlsupreme Court struck
down regulations regarding terrmasoffice for party leadershipd. at 232. The
Court thus determines the reasoningiaf-olletteto be of limited assistance in
evaluating the constitutionality of Maarta’s open primary law beyond the dicta
that the Wisconsin Supreme Court nvegil have been “correct” in upholding
Wisconsin’s open primary lavi,aFollette 450 U.S. at 121. The Court instead
looks toJonesandClingmanto evaluate the severity of the burden that Montana’s
open primary system imposes on Plaintiff's associational rights.

Plaintiffs claim thatClingmansupports their position that Montana’s open
primary requirement violates Plaintiffsghit to identify members. Plaintiffs argue
that the State has deprived the Republiéarty of its First Amendment right to
identify voters who associate with the Republican Party during the primary
election. Plaintiffs allege that their inéty to identify voters, in turn, imposes a
severe burden upon their Fitshendment right to assoc&atThe State argues that
it has taken no affirmative steps to ibitithe Republican Party from internally
identifying a list of people who asso@awith the Republican Party. The State

plays no role to administer party registration.

11



The Oklahoma State Election Boarddiingmandenied the Libertarian
Party’s request to open its upcoming primary election to all registered voters
regardless of party affiliatiolClingman 544 U.S. at 585. The Libertarian Party of
Oklahoma challenged the State Election Board’s decikloithe Supreme Court
addressed Oklahoma’s “important regulatiotgrests” in its semi-closed primary
systemld. at 593.

The Court recognized that the systaitled parties by providing “essential
information” through voter registration listisl. at 594. Nothing in the First
Amendment requires that a state adstem or fund voter registration lists.
Oklahoma remained “free to allow the [Eittarian Party] to invite registered
voters of other parties to vote in its primarkd’ at 598. The Court reasoned,
however, that the “democratic processghea than the Court should make that
choice.ld. Clingmanexpressly declined to apply strict scrutiny as the law did not
regulate party’s internal processes occapacity to communicate with the public.
Id.at 583.Clingmanprovides little support for Plaintiffs’ claim that Montana’s
open primary system impedes thability to identify members.

The Republican Party creates listgpotential members for fundraising
purposes. (Doc. 93-1 at 18.) Plaintiffskeano claim that the State limits the
Republican Party’s ability to maintain issvn party lists. The Republican Party

mails “membership” cards to potential Repcdns and “ask [them] to renew their

12



membership in the Republican Party” with a donatidnat 16. The First
Amendment imposes no duty on a state to fund or administer voter registration
lists. Clingman 544 U.S. at 594. Moreover, the Supreme CowYashington

State Grangeejected a challenge to a jungle primaijashington State Grange
552 at 444Washington does not register voterspayty. Wash. RevCode Ann. 8
29A.08.166. The Court remains unconvinced thahtdna has a constitutional
obligation to register voters by party in lightWashington State Grange.

Crossoveioting.

Plaintiffs have submitted experfp@rts from Kyle Saunders, Ph.D, and
Steven Greene, Ph.D (collectively theatf Experts”) to support their position
that crossover voting occurs in Montaiae Party Experts’ report evaluates “both
empirical and anecdotal [evidence]” rediag Montana’s open primary elections.
(Doc. 71-2 at 1.) The State points out tRatty Experts condted no independent
data collection in Montana to determine the percentage of crossover voters in
Montana.

Plaintiffs instead have used data cciézl in other states and applied it to
Montana’s open primary. Party Expensve concluded that 10% of Montana
voters participate in crossover voting. jdtxperts have suggested that a 10% rate
of crossover voting has the potential teet election outcomes. Plaintiffs argue

that this crossover rate provided sufficient evidencloimes 530 U.S. at 568, and

13



Idaho Republican Party v. Ysurs&5 F. Supp. 2d 1266, 1274 (D. Idaho 2011), to
determine that an election could be “smaly transform[ed]” by crossover voters.
Jones 530 U.S. at 579.

The Party Experts estimate that 10%paftisan Montana voters crossover in
Montana’s open primary (Doc. 93 at 30.) Pldis assert that the mere threat of
crossover voting may change the outcomaro€lection. As discussed, however,
Plaintiffs have failed to corroborate ther§eExperts’ crossoverate with state
specific statistical information, similar to that providedanes

Plaintiffs’ lack of Montana specific dacomplicates the Court’s evaluation
of whether Montana’s open primary systenpases a severe burden in light of the
Supreme Court’s opinion ilones530 U.S. at 567. Plaintiffs assert a crossover
voting rate of 10%, but fail to provide ieence of whether that crossover rate
accounts only for non-Republican vaeroting in the Republican primary.
Plaintiffs have provided no evidence to rethé claim that a portion of the 10% of
crossover voters could be vajim Democratic primaries.

The State focuses on this lackMbntana specific evidence of crossover
voting in arguing that genuine issueswditerial fact exist that should defeat
Plaintiffs’ motion for summary judgment. €iState further argues that Plaintiffs
cannot show that non-Republican voters heated, or will vote, in the Republican

primary. Plaintiffs rely orY¥sursafor the proposition that expert testimony that

14



estimates a 10% crossover voting rate mlesisufficient evidence to conclude that
crossover voters actually alter electioutcomes. (Doc. 71 at 27-28.)

The court inYsursaconcluded that Idaho’s open primary statute violated the
Idaho Republican Partysirst Amendment rightsysursa 765 F. Supp. 2d at
1277. The court relied on the Supreme Court’s reasonidignaesld. at 1269-75.
The court determined that no “meaningdigtinction” exised between the open
primary in Idaho and the blanket primaryJiones Ysursa 765 F. Supp. 2d at
1275. Idaho’s open primary, like Montasapen primary, required voters to
choose one party’s balldd. at 1268-69. Idaho voters, like Montana voters, did
not register a party affiliationd.

The court inYsursadecided the case after a bench ttdlat 1272. The
court denied summary judgment based‘concerns that the record was
inadequate” to determine whether crossoaating actually existed in Idaho’s open
primary comparable to thevidence of crossover voting in California’s blanket
primary.ld. The court noted that it “could not simply borrow the statistics,
opinions, and surveys frodonesbecause that case tteaith a blanket primary
instead of an open primaryld. The court stated that adkwould be necessary to
determine to what extent crossover votaxists in Idaho and whether and to what
extent the threat of any “crossover’tiviy affects the campaign messaging of the

party and its candidatelsl.

15



The Court likewise here possessesaerns that the record proves
inadequate to determine on summarggment whether crossover voting actually
occurs in Montana. Theddrt declines to rely on data for California voters from
Joneswhen that case involved a blanket pimrather than an open primary. A
voter could choose candidatFom any party who all were listed on the same
ballot. Jones 530 U.S. at 570. The Court simikadeclines to rely too heavily on
data fromYsursawhen Idaho’s political environment differs dramatically from
Montana’s political environment. Defendant’s expert¥ sursathe same Party
Experts here, described ltaas the “most one-party state and least electorally
competitive state in the United Statelsl’at 1273. Montana represents a more
electorally competitive environment (Doc. 71-3 at 12.)

The Party Experts acknowledged thia Republican Party primaries
represent the “only game in town” in a one-party state like Idéfursa 765 F.
Supp. 2d at 1273. This crossover voting allowed non-Republicans in Idaho to exert
some “meaningful influence in election$d’ The district court determined that the
Idaho political landscape supported thesmtles. For instance, Republicans held
28 of the 35 seats in the Idaho State 8srRRepublicans held 57 of the 70 seats in
the Idaho House of Representatives; Regublicans held all five state-wide
elected offices, both United Stateq&te seats, and both United States

Representativesd. at 1273.
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The State’s expert alleges thatyotho of the total Montana Republican
primaries where no Democratic canda&lappeared on the ballot could be
considered highly competitive. (Doc. 93-31&t) The State’s expert defines highly
competitive as an election witbss than a 5% victory margilal. The State’s
expert further alleges that only an #maohal 2% of the total Montana Republican
primaries where no Democratic cand&lappeared on the ballot could be
considered highly competitived. The State’s expert alleges that this evidence
demonstrates that “very few Republicamparies” potentially could be affected
by crossover votersd. These differing interpretatiortd the Idaho data and its
applicability to Montana further highlightee need to develop a factual record
upon which to evaluate the burdenRaintiffs’ associational right¥sursa 765
F. Supp. 2d at 1272.

The court’s analysis iAlaskan Indep. Party v. Alasaka45 F.3d 1173 (9th
Cir. 2008), proves instructive to the question of a political party’s control over a
primary election. The Alaskimdependence Party allejthat Alaska’s primary
system burdened its associational rightscduse a candidate may seek the party’s
nomination against the wishes of the party’s leadershdpét 1180. The court
acknowledged that the Alaska system undoubtedly intruded on the party’s
associational rights becausdéimited the party’s abilityto “choose a candidate-

selection process that will in its viewgaluce the nomige who best represents its
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political platform.”Id. at 1176 (quotingN.Y. Bd. of Elections v. Lopez Torrg52
U.S. 196, 202 (2008)).

The court considered the conflict betn the party’s desire to enforce
“greater top-down control and the Stateiandate that rank-and-file party voters
have the opportunity to vetfor any affiliated membeavho seeks the nomination.”
Alaskan Indep. Partyb45 F.3d at 1179. The court expressed skepticism that such a
conflict imposes a severe burdentba party’s associational rightsl. at 1179-80.
The court discounted the burden in photing the party’s leadership from
selecting or screening prospective cangidan favor of selecting the party’s
nominee democratically fro a slate of all qualifiedandidates who seek the
party’s nominationld. at 1180. The court expressed further doubt that Alaska’s
system imposed a severe burden on the/jsaassociational rights when the party
possesses the right to endorse or distéee# from any candidate who appears on
the primary ballotld. at 1180(citing Eu, 489 U.S. at 223).

Plaintiffs similarly possess the ability to endorse or distance itself from
candidates who appear on the primarjdbalUnlike Alaska, which required the
party to accept any candidatdo registered with the party to appear on its
primary ballot, Montana requires Plaintifts allow any voter to participate in its

primary election who seeks its ballot. T@eurt returns then to the question of
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how to determine wheth@on-Republicans actually vote in Republican primary
elections in Montana.

Plaintiffs have yet to articulate haw determine whether a Montana voter
gualifies as a “Republican.” Plaintiffs hag#ed to no rule or directive of the
Montana Republican Party that deingarty membership. Counsel for the
Plaintiffs argued at the hearing that a parmust “register and publically affiliate
with the Republican Party.” A state g8esses no constitutional responsibility to
administer or fund voter registration lis@ingman 544 U.S. at 594. How a
person publically affililes remains unclear.

As noted by one commentator, the femnains that in any closed-primary
state “you are a Democrat if you say yare; no one can effectively say you are
not; and you can becomer&publican any time that the spirit moves you simply
by saying that you have bauoe one.” Austin Ranney;uring the Mischiefs of
Faction: Party Reform in Americi66-167 (1975). In other words, the closed
primaries appear to be “just a henore closed” than open primariéd.

Plaintiffs have failed to show thatcitizen voting in a Republican primary
remains “unaffiliated” with the Repliban Party. Plaintiffs rely odonesto
support their assertion that choosing a haltca candidate at the ballot box fails to
constitute affiliation. (Doc. 103 at 9.) &lblanket primary system challenged in

Joneddiffers, however, from Montana’s openimary. Voters in California’s
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blanket primary could choose among caatkd of any party without having to
forego the right to vote farandidates of other partieknes 530 U.S. at 570.
Montana’s open primary system forces voters affirmatively to choose to vote one
party’s ballot in every race before casting a vote.

As noted by Justice O’Connor the act of casting a ballot in a given primary
election may “constitute a form of associattbat is at least amportant as the act
of registering.”Clingman 544 U.S. at 600 (O’Connor, J., concurring). Justice
O’Connor further recognized that the eqag nature of voting does not undermine
its association significance: “it simplgpresents the specizharacter of the
electoral process, which allows citizengdm together at regular intervals to
shape government through the choice of public officiddk.”

Campaign Messaging.

Plaintiffs argue that, even if a genuine dispute exists as to whether crossover
voting actually occurs in Montana, thstjll should be granted summary judgment
on their claim that Republican candidates farced to change their message to
reach more centrist voters. Specifica®faintiffs argue that non-Republican
voters’ intervention in Republican prima@s has caused corsnts to advise
candidates to avoid issues that magaemage non-Republicans, such as the MEA-

MFT union members, to vote in the Republican primary.
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Plaintiffs allege that the Moaha Education Association-Montana
Federation of Teachers (“MEA-MFT") gages in a “concerted effort” to
encourage “non-Republicagentifying voters” to vote in state legislative
Republican primaries. (Doc. 71-2 at 19)2he Party Experts allege that MEA-
MFT, Montana’s largest labor unioallies with the Democratic Partid. The
Party Experts’ report points to an emseht by MEA-MFT’s President as evidence
of MEA-MFT'’s effort to influence Repdizan primaries. (Doc. 71-2 at 20.) The
email purportedly directs MEA-MFT merals to vote for moderate Republicans.
Id.

Plaintiffs argue that Montana’s opprimary severely burdens Plaintiffs’
right to associate by forcing candidatesblier their messagin@.laintiffs have
submitted the Declaration of Brad Molnarsupport. Plaintiffs also have
submitted declarations from Republicanti?@andidates. These candidates claim
to have changed their campaign messaging to account for crossover voting. (Doc.
71-8, Doc. 71-9, Doc. 71-11.) The $alismisses this type of “anecdotal”
evidence as insufficiend evaluate a possible constitutional violation.

Molnar informs that he conductsmsmars for Republican candidates and
that he has advised numeraandidates on how to runrfoffice. (Doc. 93-7 at 2.)
He explains that he advises Republicandtdates, particularly those who run in

contested primaries, “to attempt teo&d issues that may antagonize unions,
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environmental organizations, pro-abortemd as importantly their supportive
‘dark money’ organizationsIt. Molnar further urges #tse Republican candidates
“to avoid discussing right-to-work issuegpbal warming, federal land transfer, as
well as support for school choice unlessafcally asked by legitimate voters.”

Id.

Plaintiffs citeMiller v. Brown 462 F.3d 312 (4th Cir. 2006), to support their
argument that the Court should stridk@wvn the open primamequirement based
solely on the assertion that Republicanty?eandidates perceive that they must
change their campaign messaging in thenqpemary system. Plaintiffs overstate
Miller's reliance on campaign messaging.

The Virginia law inMiller allowed the incumbent state legislator to select
the method of nomination for his selat. at 316. The incumbent indicated that he
planned to run and selectdte open primary systernu. A Republican district
committee (“Committee”) wished to exde voters who had voted in another
party’s primary in the last five yearsl. Once a primary had been selected,
however, the Virginia law allowed “all pgons qualified to vote” to vote in the
primary regardless of party affiliatiotd.

The Fourth Circuit reversed the dist court’s decision to dismiss the
Committee’s claim for lack of standy. The court determined that the

Committee’s claims of having to assoeiatith members of other parties during
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their candidate selection process and i@ account for these members of other
parties in framing their campaign messaging bestowed standing upon the
Committee to bring a constitutional challentgbat 317-18.

On remand, the district court Miller v. Brown, 465 F. Supp. 2d 584 (E.D.
Va. 2006) aff'd, 503 F.3d 360 (4th Cir. 200iBund that Virginia's law imposed a
severe burden on the associational rigiithe Committee. The district court
provided no factual analysis, howeverJagses 530 U.S. at 578ayless 351 F.3d
at 1282, anddemocratic Party of Hawaii v. Nag®82 F.Supp.2d 1166, 1181-82
(D. Haw. 2013), require to analy the severity of the burden.

The Fourth Circuit later analyzed theerits of the Committee’s challenge.
The Virginia Board of Elections did nohallenge on appeal the district court’s
conclusion that the open primary sewetaurdened the Committee’s right of free
association as applied in that electitth.As a result, the court accepted, without
analysis, the Committee’s chaithat the threat of cesover voters or forced
changes to campaign messaging impassdvere burden on the Committiee at
368-69.Miller failed to perform the same factwalalysis that courts in the Ninth
Circuit have performed when evaluating teverity of the burden imposed by a
primary election.

Plaintiff's reliance orMiller for the proposition that the potential effect on

campaign messaging supports the invalidation of Montana’s open primary law
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without the benefit of an evidentiary redalso ignores the more recent decision
in Greenville County Republican Parfgkec. Comm. v. South Caroliré24

F.Supp. 2d 655 (D.S.C. 2011). A local Republican Passerted a facial challenge
to South Carolina’s open primary systefe court recognized that any election
law will “impose some burdeupon individual voters arblitical organizations.”
Id. at 662 (citingBurdick v. Takushi504 U.S. 428, 430 (1992))he mere fact that
a state’s system “creates barriers doatsof itself compel close scrutiny.”
GreenvilleCounty Republican Party24 F.Supp.2d at 662 (quotiBgirdick 504
U.S. at 433).

The court acknowledged that undeush Carolina’s open primary system a
registered voter may request, on electiop, dae ballot for any party’s primary in
which the voter intends to vote, regasief whether the voter previously had
registered as a member of the pa@@yeenville County Republican Payi§24
F.Supp.2d at 663. The court noted, howethet “the voter may only vote in one
party’s primary election.td. The court declined to uphoalfacial challenge to the
South Carolina law that wouldntradict precedent, includiridiller, 503 F.3d
360 (4th Cir. 2007), that generally reqi@n evidentiary record to assess the
burden imposed on the political party’s associational rightsenville County

Republican Party824 F.Supp.2d at 664.
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Need for Evidentiary Records.

A facial challenge considers a statutaplication to all conceivable parties.
Washington State Grangg52 U.S. at 449. An as-applied challenge, which
Plaintiffs bring here, tests the applicatiof the statute ta plaintiff's specific
factual circumstanceSee Washington State Gran§é2 U.S. at 444. A party
generally must develop an evidentiary record to prove that a voting system
imposes a severe burden oeithassociational rightdNagqg 982 F.Supp.2d at
1177.

Jonesrelied on survey data to concludathhe “prospect of having a party’s
nominee determined by adherents obaposing party” presented “a clear and
present dangerJones 530 U.S. at 578. The surveyJdonesshowed that 37% of
self-identified Republicans planned ta@an the Democratic primary. The
Supreme Court also considered data thatv&d that “the total votes cast for party
candidates in someaas was more thatoublethe total number afegistered
party members Id. (emphasis in original). The evidentiary recordames
supported the theory that the blanket primary system in California likely had
altered the identity of the nomineedachanged candidate messaging.

Understanding thalonesrelied on empirical evidence to establish that the
political parties in that case had sufi@iesevere burden, the Ninth Circuit has

determined that a constitutional challetgea primary election presents a factual
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issue that must be prove®ee Bayless351 F.3d at 128%ee also Alaskan Indep.
Party, 545 F.3d at 1179-80. The district courtNagoaddressed a facial challenge
to Hawaii’'s open primary election systdmought by the Democratic Party of
Hawaii (“DPH”). Nagqg 982 F. Supp. 2d at 1168.

Hawaii law required candidates to heminated by primary electiold. at
1169. Voters in Hawaii could cast votesaiprimary election without declaring a
party preferencdd. The court denied the facial alfenge for two reasons: (1) The
DPH failed to show that the open primahould be considered “unconstitutional
in all of its applications,” and (2) ¢hDPH “failed to prove a severe burdelu.” at
1177. “Proving a severe burdemust be done ‘as-apptiewith an evidentiary
record.”ld.

ThecourtcitedJoness characterization of the unconstitutional blanket
primary as “qualitatively diffeent from a closed primaryNagq 982 F. Supp. 2d
at 1176 (citinglones 530 U.S. at 577)lonesdistinguished the blanket primary
from an open primary system “even whers made quite easy for a voter to
change his party affiliation the day oktprimary, and thus, in some sense to
‘crossover.”ld. Jonesreasoned that in an open pam “at least [a voter] must
formally become a member of the parytd once he does so, he is limited to
voting for candidates of that partyNagq 982 F. Supp. 2d at 1176 (quotihgnes

530 U.S. at 577).
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Nagorecognized that even dones where the Court invalidated the blanket
primary system, the Court relied on evidencéne form of statistical surveys of
past primary elections and expert wgadestimony to determine that the blanket
primary presented a “clear and presemtgda” that a party’siominees could be
determined by “adherents an opposing partyNagqg 982 F.Supp.2d at 1176
(quotingJones 530 U.S. at 570).

Nagoaddressed a challenge brought iy ElHP — the largest party in the
state. The evidence donesindicated that “the impact of voting by non-party
members is much greatepon minor parties.Nagq 982 F.Supp.2d at
1176(quotinglones 530 U.S. at 570Nagodeclined to import the California
evidence inJonesdue to questions about its applicability to a major party in
Hawaii.ld. at 1182-83.

The court could not determine thaetbPH had been “severely” burdened
based on the mere assertioatttit will be, or can be, forced to ‘associate’ with
voters who are ‘adherents of opposing partidg.”at 1182. The court recognized
the possibility that crossover voting esisn Hawaii, but also recognized the
possibility that “a large percentagemimary voters who were not formally
registered with the DPH” but whdfgéiated with the DPH by voting in the

Democratic primary “fuly considered themseds to be Democratsld. The court
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pointed out that the DPH lacked “empirieadidence” that léhbeen present in
Jones. Id

Nagofurther recognized that the Ninth CircuitBaylesshad interpreted
Jonesn a similar manneid. at 1181 Baylessemanded the district court’s grant
of summary judgment in favor of the Arizona Libertarian Party regarding the
constitutionality of Arizona’s semi-closed primary syst®ayless 351 F.3d at
1282. The Libertarian Party challengedzdna’s election law that prohibited
registered members of other political fpes from voting in the Libertarian Party
primary. The court first citedoness conclusion that minor parties, such as the
Arizona Libertarian Party, stood at &ater risk” of having non-party members
influence the choice of the party’s norae and of having pasan candidate
choose their message to apdeah more centrist voter badtayless 351 F.3d at
1282 (citingJones 530 at 578).

Even with respect tminor parties, howevedonestreated the risk “that
nonparty members will skew either primagsults or candidates’ positions as a
factual issue.ld. A plaintiff bears the burdefof establishing that risk.id. It
seems self-evident under the court’s reasonirgpylesshat to force, Arizona
Libertarian Party, a minor party, at graatisk of harm, to establish these risks,
also would require a major party, suchtfas Montana Republican Party, to bear

the burden to establish these rigkagqg 982 F.Supp.2d at 1179.
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The Court agrees that the questidnwhether Montana’s open primary
requirement imposes a severe burden on a party’s associational rights “turns on
factual questions.Arizona Libertarian Party, Inc. v. Bayles351 F.3d 1277, 1282
(9th Cir. 2003). The Court iBaylessemanded the matter back to the district court
to develop a factual record and analyaat factual record in light donesl|d. The
court noted the distinction between the blanket primary systdiomieswith its
unlimited potential for crossover voting ane tArizona system that limits a voter
to one party’s ballotid.

Plaintiffs must establish thessks through the development of an
evidentiary record. The Caunas no method to measure the burden, if any, that
Montana’'s open primary system imposes on Plaintiffs without proof that such a
burden exists. Proof in this caseduires an evidentiary recordagqg 982
F.Supp.2d at 118&eealso Crawford v. Marion County Election B&53 U.S.

181 (2008) (emphasizing the inherently fatneature of the inquiry when a court
assesses the potential burden thaglantion law imposes).

A genuine issue of material fact esishat precludes the entry of summary
judgment. Whether non-Republicans in Mom@taian vote, or actually have voted
in a Republican primary, remains unresalv&he related question of whether the

possibility of these non-Republican voterprimary elections causes Republican

29



candidates to alter thesampaign messaging also remains unresolved without the
benefit of cross-examination.

The declarations presented by Pldfatassert general claims regarding
Republican candidates. Plaintiffs further cite to alleged efforts by the MEA-MFT
to influence Republican primary electiclus state legislative races. MEA-MFT
claims to endorse candidaterho share their interests, regardless of party
affiliation. MEA-MFT endorsed candidates 24 contested primary elections in
2014. (Doc. 93-5 at 188.) The MEA-MFT daias that 18 of its endorsed candidates
for the Montana legislature won primary elections, including 9 Democrats and 9
Republicans.

Plaintiffs have attempted to identify MEA-MFT’s political interests.
Plaintiffs have not identified the actualrpaaffiliation, if any, of individual MEA-
MFT members. Plaintiffs have not providedidence to allow the Court to assess
whether MEA-MFT’s efforts in endorsingemocratic and Reyblican candidates
actually have had any effect on primatgctions. The Court cannot yet determine
from the evidentiary record what levellmiirden Montana’s open primary system
Imposes on Plaintiffs’ associational rights in form of changes to campaign
messaging. In turn, the Court cannot weRjaintiffs’ asserted injury against the

State’s justification for such burden imposed by its open primary law.
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2. The State’s Motion for Summary Judgment

The State argues that it should bétkd to summary judgment. The State
alleges that Plaintiffs have failed neeet their burden of establishing that
Montana’s open primary requirememtposes a severe burden on their
associational rights. The State essentiatbyues that Plaintiffs have failed to
present evidence that shows Montarggen primary system actually causes
crossover voting or a change in campamggssaging. The State argues that it must
show only an “important regulatory imest” when no severe burden on First
Amendment rights haseen establishe@lingman 544 U.S. at 586. The State
contends that its interests in “preserving the integrity of its election process,”
“protecting the privacy of a person’s edtand “encouraging voter participation”
gualify as important regulatory interdbat justify Montana’s open primary
requirement. (Doc. 89 at 29-30.)

Plaintiffs have failed to provide Moama specific data to warrant summary
judgment. Plaintiffs have presentedfsuent evidence, however, to raise a
genuine issue of material factgoevent the Court from awarding summary
judgment in favor of the State. Plaififallege that aandidate may make
decisions based on knowledge that unaffidateters participate in the primary.
Plaintiffs allege that the mere threatanbssover voters could cause candidates to

change decisions about campaign mesgadihe Supreme Court has recognized
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that the effect can be deleterioughe Party when candidates change their
message to “curry favor” with persontiwvare more “centrist than those of the
party base.Jones 530 U.S.at 580.

Plaintiffs’ expert testimony provides astimated rate of crossover voters in
Montana based on peer reviewed stuthes other states. (Doc. 93-2 at 10.)
Plaintiffs also have provided expé¢estimony that Republican candidates in
Montana have shifted their messagappeal to potential crossover voters.

Plaintiffs have submitted evidence of MEVIFT speech that may indicate an

effort to encourage crossover voting.ig avidence represents admissible and
relevant evidence. Plaintiffs have sutied sufficient evidence to show that

genuine issues of material fact exiatsto whether crossover voting actually

occurs in Montana and to whether Republican candidates reasonably change their
campaign messaging to attract potentiaksower voters. These issues must be
resolved at trial.

C. Preliminary Injunction

Plaintiffs request that this Courtjem the State from “forcing the Montana
Republican Party to associate during primary elections with non-members.” (Doc.
71 at 33.) A plaintiff who seeks a preliminary injunction must satisfy four
requirements. The plaintiff first must elsiah that the plaintiff likely will succeed

on the merits. Second, the plaihmust establish that the plaintiff likely will suffer
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irreparable harm in the absme of preliminary relief. Third, the plaintiff must
establish that the balance of equities tith@ plaintiff's favor. Fourth, the plaintiff
must establish that an injui@n serves the public intere$tinter v. Natural Res.
Def. Council, Ing.555 U.S. 7, 20 (2008). kmctive relief constitutes an
“extraordinary remedy” that nevenculd be awarded as a matter of rigtt.at
22-24.

A party generally must develop an esidiary record to prove that a voting
system imposes a severe burden on their associational Ngigts.982 F.Supp.2d
at 1177. As discussed, Plaintiffs haveddito develop an evidentiary record that
establishes that Montana’s open priyniaw imposes a severe burden on their
associational rights. The State must stamly an “important regulatory interest”
when a law imposes a “less than severe burdéimgman 544 U.S. at 586. The
Court cannot yet determine from the evidemtiecord what level of burden, if
any, the open primary system imposes airfiffs’ associational rights. Plaintiffs
cannot show that they are likely to sueden the merits whibut an evidentiary
record that shows Montana’s open primiay severely burdens their associational
rights.Nagaqg 982 F. Supp. 2d at 1177.

Plaintiffs rely on the recent decisionlitah Republican Party, v. Herbert
2015 WL 6695626 (D. Utah Now, 2015), to support their position that open

primary elections force assiation with unaffiliated voters and thus should be
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deemed unconstitutional regardless of whether an evidentiary record has been
established. A new law idtah enacted in 2014 required that a qualified political
party must allow unaffiliated votete participate in the primaryd. at *1. The
Republican Party and theo@stitution Party of Utah (“CPU”) promptly challenged
the provision of Utah’s law that allowed unaffiliated voters to vote in their primary
electionsld. at *4-5.

Voters in Utah have the option tagister party affiliation and become a
member of a party or remain unaffiliatéd. at *3—4. Utah’s voter-base consisted
of 610,654 unaffiliated registered vate640,000 registered Republicans, and
4,183 registered members of the CRU.

The district court in Utah determined that the unaffiliated voter provision
severely burdened the lgacal party’s rights.ld. at *11. The court reasoned that
the election law unconstitutionally forcéte political parties to associate with
unaffiliated voters in the primarid. at *12. The state offered no narrowly tailored
compelling interests to supg imposition of the burdend. at *13-14.

It remains unclear in Montana thtae open primary system forces the
Republican Party to associate with unafféi@ voters. The district court in Utah
evaluated evidence of 610&&naffiliated voters who potentially could vote in the
Republican Party primary or CPU primalg. at *4. In Montana, unlike in Utah,

voters do not register a party affiliationfbee voting. Party Expert Green admitted
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that conducting a phone survey or reviegvthe ballot box would be the only ways
to determine party affiliation in MontangDoc. 87-1 at 88.) Green also admitted
that no survey has been conducted in this ddsdn other words, all Montana
voters remain unaffiliated until they select a baldtngman 544 U.S. at 591.

Factual questions still exist regarg whether any non-Republicans actually
have voted or can vote indlRepublican primary. Therfimer executive director of
the Montana Republican Party conceded fttiare is no exact way to become a
member” of the Montana Republican Pafyoc. 71-1 at 15.) The State suggests
that a voter affiliates with the Reputdin Party when the voter selects the
Republican primary ballot. The Supre@eurt has recognized that “anyone can
join a political party merely by asking fdre appropriate ballot at the appropriate a
time.” Clingman 544 U.S. at 591 (citindones 530 U.S. at 596 (Stevens, J.,
dissenting))Plaintiffs have not shown yet thatvoter who selects the Republican
primary ballot, and foregoes the opportyrit vote for candidates of any other
party, fails to qualify as a Republicadf. Jones530 U.S. at 570-79.

The Court shares Justice O’Connakepticism whether “judicial inquiry
into the genuineness, intensity, or duration of a given voter’s association with a
given party” represents a fruitful vehecto approach constitutional challenges to
election lawsClingman 544 U.S. at 602 (O’Connor, J, concurring). The

skepticism seems appropriate in lightRarty Expert Green’s admission that
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Plaintiffs’ percentage of crossover ot represents “an estimate” based on
scholarly research, rather than Montanec#ic data. (Doc. 87-1 at 89.) Plaintiffs
will struggle to succeed on the meritglaut being able to demonstrate that non-
Republicans in Montana actually edn the Republican primary.

Plaintiffs also have failed to estalblithat a preliminary injunction would be
necessary to prevent irreparable hatnecourt typically grants a preliminary
injunction when the plaintiff presents argent need for speedy action to protect
the plaintiff’s rights.Lydo v. Enterprises, Ine.. City of Las Vega§45 F.2d 1211,
1213 (9th Cir. 1984). The Court has attendptte address Plaintiffs’ claims in a
timely manner due to the importance of isgues raised. Plaintiffs’ conduct has
not expedited the process.

Plaintiffs have amended their complaint on four separate occasions. Each
amendment required a delay to allow 8tate to file an amended answer. The
Court denied Plaintiffs’ first motion for summary judgment on January 8, 2015
(Doc. 40.) Plaintiffs, as is their right, tety filed an interlocutory appeal. (Doc.
41.) Plaintiffs eventually abandoned éygpeal on May 14, 2015, but not before
nearly five months had lapsed. The Calsb set multiple hearings to consider
Plaintiffs’ motion to disqualify opposingpansel. The Court vacated each of those
hearings at the request of Plaintiffs. T®eurt cites these examples not to criticize

Plaintiffs, but to demonstrate that amgency regarding the need for a speedy
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decision in the matter arisest least in part, from Plaintiffs’ conduct during the
course of this litigation.

Plaintiffs challenge a century-old prary election system. Plaintiffs’ claim
focuses on a specific event—the 2@tBnary election. The relief sought
demonstrates no urgent need for actmprevent irreparable harm under these
circumstances.

ORDER

The Court DENIES Plaintiffs’ Motiofior Preliminary Injunction. (Doc. 70.)

The Court DENIES Defendant’s Moti for Summary Judgment. (Doc. 88.)

The Court DENIES Plaintiffs’ Motin for Summary Judgment. (Doc. 91.)

DATED this 14th day of December, 2015.
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Brian Morris
United States District Court Judge
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