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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MONTANA
HELENA DIVISION

BRAD TSCHIDA, CV-16-102-H-BM M
Plaintiff,

VS.
ORDER
JONATHAN MOTL,

Defendant.

Defendant Motl moves this Courtdiismiss Plaintiff Tschida’s second,
third, and fourth claims, and all claifir damages. (Do26.) Motl argues that
federal common law entitles him to qualified immunity for Tschida’s second
claim, and that Montana law provides qualified immunity for Tschida’s third and
fourth claims. Motl argues that damag&e not available against him in his
official capacity under 42 U.S.C. § 1983.

l. BACKGROUND
Tschida serves as an electedmber of the Montana House of
Representatives from Missoula. (Doc. 1%53tln September 2016, Tschida filed a

complaint with Montana Commissioner Bblitical Practices Jonathan Motl
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alleging ethics violations against Mania Governor Steve Bullock and Montana
Commerce Director Meg O’Learid. at 7. Tschida alleges that Motl “ordered him
not to disclose the existee of the complaint” undéhe confidentiality provision

of Mont. Code Ann. § 2-2-136(4id.

The confidentiality languagerovides that a complairend records obtained
or prepared by the commissioner in contrmcwith an investigation or complaint,
constitute confidential documents typically not open for public inspection. Mont.
Code Ann. 8§ 2-2-136(4). More specifically, the statute provides that “[t]he
complainant and the person who is the subject of the complaint shall maintain the
confidentiality of the complaint and anylated documents released to the parties
by the commissioner until the commissioner issues a decistbi.he subject of a
complaint may waive, in writing, hoaver, the right of confidentialityd. The
commissioner must open the complainti@any related docuents for public
inspection upon the filing of a waivdd.

Motl did not act on Tschida’'s complaiint September oDctober. (Doc. 15
at 3.) Tschida disclosed his ethics conmléo fellow legislators on November 2,
2016, in response to a letter seeking supfor an investigation into alleged
misuse of state resourcesthg Bullock Administrationld. at 8-9.He emailed a

copy of his complaint to a group of legislatdds.at 9.



The next day, November 3, 2016, telded questions about Tschida’s
disclosure during a radio intervievd. at 9-10. Motl expressed his concern that
“Mr. Tschida, as a sitting legislator, cleo® violate a specific section of state
statute and he did it in the last daysaafampaign, which | think magnifies the
seriousness of what he did.” (Doc. 15-5 at 1.)

The interviewer asked Motl whether thisclosure by Tschida would affect
the processing of the complaint, to winice responded, “[iioesn’t affect the
complaint that is filed. [Tschida] has penal responsibility for his actions, and so
he’ll need to deal with the comguences of breaking state lawd’ at 2.The
interviewer then asked, “[a]nalhat are those consequencesl2’Motl replied,
“[t]here’s, uh, the main coesjuence that befalls an official who, um, violates a
mandatory duty is official misconduct, ”fegring to Mont. CodéAnn. 8§ 45-7-401.
Id. The interviewer asked whether thatuld be a civil claim, to which
Commissioner Motl respondednp, it's criminal court.”ld.

Tschida refrained from speaking furtlebout Governor Bullock or the
ethics complaint that he had filed duritng remaining five days before Election
Day. (Doc. 15 at 12.) The day beforee@&ion Day, Motl replied to all of the
recipients of an email fra Tschida’s attorney, including around 90 legislators,
reminding them that “ethics corgints are confidential by lawld. at 11; Doc. 27

at 11;see alsdoc. 31 at 15.



The day after Election Dajyovember 9, 2016, Mo#xecuted a declaration
with this Court in which he attested tlegt had not filed, and did not intend to file,
a complaint with a county attorney regarding Tschida'’s disclosure of the
complaint. (Doc. 27 at 9He further attested that eould neither act on, nor
initiate, an ethics complaint filed agat Tschida during the pendency of this
action.ld.

Motl dismissed Tschida’s ethics comipkaagainst Governor Bullock on or
about November 21, 2016. (Doc. 151at) Motl evaluated the complaint as
“frivolous.” (Doc. 15-9 at 6.) The dismissal of Tschida’s complaint lifted the
confidentiality requirementd. at 8.

II. CLAIMS

Tschida asserts four claims for réli€schida first alleges that the
confidentiality provision in Mont. Coder. § 2-2-136(4), violates the free speech
clause of the First Amendment to theiléd States Constitution. (Doc. 15 at 12-
13.) This claim forms the focus of the parties’ cross motions for summary
judgment. (Docs. 18, 30.) The Couddaesses the cross motions for summary
judgment in a separate order. Tschidguests an award of nominal damages for
his First Amendment claim. (Doc. 15H.) Defendant’s motion to dismiss at

issue here does not implicatechgla’s First Amendment claim.



Second and third, Tschida allegeattMotl retaliated against him for
exercising his right to free speech under both the First Amendment of the United
States Constitution and Article B/ of the Montana Constitutiold. at 13-16.
Finally, Tschida alleges that the confitiatity provision in Mont. Code Ann. § 2-
2-136(4), violates the speech and delotdase of Article V, § 8 of the Montana
Constitution, as applied to speechlégislators in a legislative capacitg. at 17-
18. On these claims, Tsda requests an award of compensatory and punitive
damages as determined by a jury, aosts of litigation, including reasonable
attorneys’ fees and expensksk.at 19.

[11. STANDARDSFOR DISMISSAL

A court must dismiss a complaintiffails to “state a claim upon which
relief can be granted.” FeR. Civ. P 12(b)(6). Th€ourt must consider all
allegations of material faeis true and construed in a light most favorable to the
plaintiff. Cahill v. Liberty Mut. Ins. Co80 F.3d 336, 338 (9th Cir. 1996).

The doctrine of qualified immunity applies to “government officials
performing discretionary functionsHarlow v. Fitzgerald 457 U.S. 800, 818
(1982). The doctrine generally shields gavment officials from liability for civil
damages “insofar as their conduct doesvwate clearly established statutory or

constitutional rights of which aasonable person would have knowd.”



An official who relies on a statute thetreasonable official could believe to
be constitutional remains immune froralility, even if the statute is later
determined to be unconstitution8kee Grossman v. City of Portlgrg8 F.3d 1200,
1209 (9th Cir. 1994). Similarly, Montanaasitory law shields from civil liability
an officer, agent, or employee of a govaantal entity who acts in good faith in
enforcing a law and without malice orrogption “and that law is subsequently
declared invalid as in conflict with tle@nstitution of Montana or the constitution
of the United States.” MonCode Ann. 8 2-9-103(1).

When a defendant asserts qualified inmiyiin a Rule 12(b)(6) motion to
dismiss, “dismissal is not appropriateless we can deteme, based on the
complaint itself, that qualified immunity applie€’Brien v. Welty 818 F.3d 920,
936 (9th Cir. 2016) (internal quotation dtad). This determiation involves two
inquires: “(1) whether, taken in the lightost favorable to the party asserting
injury, the facts alleged show the offitseconduct violated a constitutional right;
and (2) if so, whether the right was clgagbktablished in light of the specific
context of the case.Krainski v. Nevada ex rel. Baf Regents of Nev. Sys. of
Higher Educ, 616 F.3d 963, 968 (9th Cir. 2010) (quotedegKkidd v. Ashcroft580
F.3d 949, 964 (9th Cir. 2009) (citirBpucier v. Katz533 U.S. 194, 201 (2001)).

The Court may begin the qualified innmity analysis by considering first

“whether there is a violation of cldg established law without determining



whether a constitutional violation occurre&rainski, 616 F.3dat 969 (citing
Pearson v. Callaharb55 U.S. 223, 241-242 (2009)niversity police arrested
Krainski based on statements from universigff and a student that Krainski had
attacked another student with a pair of scisdtrainski, 616 F.3dat 966-967. The
arrest prompted university officials pdace a disciplinary notation on Krainski’'s
transcript.ld.

Krainski sued the university and varioofficials based, in part, on her claim
that the disciplinary notation violatdukr substantive due process riglhdsat 967.
The Ninth Circuit addressed only teecond prong of the qualified immunity
analysis of whether the placementloé disciplinary notation on Krainski’'s
transcript by university officials clearlyave rise to a substantive due process
violation in light of the specific context difie case. The NintGircuit rejected the
idea and agreed with the district courttkhe university officials enjoyed qualified
immunity. Id. at 970.

The Supreme Court iRearsonpreviously had deviated from the two-step
sequence obaucier The Court determined thatwds “should be permitted to
exercise their sound discretion in decidwigich of the two prongs of the qualified
immunity analysis should be addressestfin light of circumstances in the
particular case at handPearson 555 U.S. at 236. The Court reasoned that strictly

following Saucier’'stwo-step analysis “departom the general rule of



constitutional avoidanceld. at 241. To require courts &mdress the violation of a
constitutional right would run counter toetholder, wiser judicial counsel ‘not to
pass on questions of constitutionality ...esd such adjudication is unavoidable.™
Id. quotingScott v. Harris 550 U.S. 372, 388 (2007) (®&yer, J., concurring)
(quotingSpector Motor Service, Inc. v. McLaughld23 U.S. 101, 105 (1944)).
This approach applies here.

The Court will analyze whether T9da seeks to vidicate a clearly
established right. A right is clearly eslished when its “contours [are] sufficiently
clear that a reasonable official would undanst that what he is doing violates that
right.” Anderson v. Creightql83 U.S. 635, 640 (1987). The Court first must
“define the contours of the right allegedlylated in a way that expresses what is
really being litigated,” before detemmng whether a constitutional right was
clearly established.SO, Ltd. v. Stroh205 F.3d 1146, 1158 (9th Cir. 2000). The
Court should define the right in a way that is neither “too general” nor “too
particularized.d.

The Court does not require a “case dilgon point” to determine whether a
right is clearly established, rathexisting precedent must have placed the
statutory or constitutionajuestion beyondebate.’Ashcroft v. al-Kidd563 U.S.
731, 741 (2011). The Court athed qualified immunitjo a defendant where the

plaintiff asserted that a reasonable sirpursuant to a material-witness warrant



was unconstitutionald. This doctrine “gives government officials breathing room
to make reasonable but mistaken judgtegrand “protects ‘all but the plainly
incompetent or those who knowingly violate the lavud>’ at 743 (quotind/alley
v. Briggs 475 U.S. 335, 341 (1986) (affirming qualified immunity for state trooper
who applied for arrest warrants).
V. DISCUSSION

The parties do not dispute that Motl perfed discretionary functions of his
office as Commissioner of Political Ptees at the time that he made his
comments in the radio intervieBee Harlow457 U.S. at 818. The Court first
examines how to define properly tHeegedly violated right at issue hetesQ
205 F.3d at 1158. The Court then examsinvhether that right was clearly
establishedSee O’'Brien818 F.3d at 93@earson 555 U.S. at 241-242.

A. What right of Tschida’s did Motl allegedly violate?

Not surprisingly, Motl frames Tschida&legedly violated right narrowly,
while Tschida frames his right broadly. Mérames the issue as “the right of a
complainant to distribute an ethicemplaint prior to a probable cause
determination was not ‘clearly establiglie (Doc. 27 at 16.) Tschida contends
that the “appropriate question is whether a citizen has a First Amendment right to
publish criticism of government officials without being threatened by a prosecutor

with criminal sanctins.” (Doc. 36 at 16.)



Qualified immunity is not meant to l@nalyzed in terms of a “‘general

constitutional guarantee,” but ratheethpplication of general constitutional
principles “in a particular context.’L.SQ, 205 F.3d at 1158 (quotingodd v.
United States849 F.2d 365, 370 (9th Cir. 1988)Jhe Court must define the

[113

allegedly violated right “at the appropriad&vel of specificity before a court can
determine if it was @arly established.’Cousins v. Lockyeb68 F.3d 1063, 1070
(9th Cir. 2009) (quotingVilson v. Layng526 U.S. 603, 615 (1999)).

On the other hand, casting an allegedblated right too particularly,
“would be to allow [the @ficials], and future defendatas, to define away all
potential claims.”LSQ, 205 F.3d at 1158 (quotirelly v. Borg 60 F.3d 664, 667
(9th Cir. 1995)). The appropriate level oesficity “define[s] the contours of the
right allegedly violated in a way that@resses what is really being litigatedSQ
205 F.3d at 1158.

In LSQ Lifestyles Organization, Limite(“LSQO”), an organization that
hosts an annual erotic art exhibitiofieged that California Department of
Alcoholic Beverage Control offials discriminated against LSO, 205 F.3d at
1150. LSO alleged that the department threatened the host convention center with
the loss of its liquor licengéit allowed LSO to display its art on its premiskk.

LSO broadly cast the allegedly violated rightssue as “the right to be free from

content-based discriminationd. at 1158. The Ninth Circuit reframed the issue

10



more specifically to whether “it was clethat LSO had the right to exhibit non-
obscene art on the premises of an [Ald@hBeverage Control] licensee free of
interference from state ofiials, even though some of the art fell within the
proscriptions of a state liquor regulation governing expressiaeent at licensed
establishments.Id.

The Court determined that the depagnt officials were not entitled to
gualified immunity because “no reasonabiiec@l could have believed that [the
state liquor regulation] could constitutidiyabe employed to impede LSO’s right
to display non-obscene art on thempises of an ABC licensedd. at 1160.

The plaintiff inCamarillo v. McCarthy998 F.2d 638, 640 (9th Cir. 1993),
an HIV-positive inmate who was segregatemm the general prison population,
argued generally that “prison inmatevé@drirst Amendment rights, including
freedom of association.” The Ninth Circditermined instead &hthe “relevant,
properly particularized question” was gther “it was clearly established that
inmates are entitled to be free from prisogulations that restrict their association
with members of the geral prison populationCamarillo, 998 F.2d at 640. The
Court determined that the prison offigdlad not violated a clearly established
constitutional rightld. The Court held that the digtt court should have granted

summary judgment for the defemis based on qualified immunitigl.

11



Prison guards iKelley v. Borg 60 F.3d 664, 665-66 (9th Cir. 1995),
allegedly failed to provide care to an inmarfter he reportedoxious fumes in his
cell. The fumes l&r rendered the mate unconsciouelley, 60 F.3d at 666. The
defendants narrowly posited the right at ess{iD]id plaintiff, after complaining
about foul smells, have a clearly edistiied right, then or now, for defendant
correctional officers to immediately rev®him from his cell in the Security
Housing Unit during a lock down, when thist were required to at least inform
their superior officer thahey needed to remove ammate, be it ay inmate, from
his cell?”ld. at 667.

The Ninth Circuit recognized that frang the issue with reference to such
specifically detailed facts would permitfdadants “to define away all potential
claims.”Id. The Court determineddhthe magistrate judgmrrectly had defined
the prisoner’s right, under the Eighth Amereiht) to have prison officials not be
“deliberately indifferent to serious medical needd.”at 666. The Court also
affirmed the magistrate judge’s ruling thhe right was clearly established, and,
therefore, qualified immunity wasot available to the officialdd.

The Ninth Circuit rejected fonulations in each caseSQ, Camarillo, and
Kelley, that failed to “express[] whad really being litigated.L.SQ, 205 F.3d at
1158. Courts have defined the rightsgue more appropriately in two similar

cases that provide helpfuisight to this analysisSee Landmark Communications,

12



Inc. v. Virginig 435 U.S. 829 (1978%tilp v. Conting613 F.3d 405 (3d Cir.
2010).

The Supreme Court framed the questiohandmarkas “whether the First
Amendment permits the criminal punishmehthird persons who are strangers to
the inquiry, including the news media, for divulging or publishing truthful
information regarding confidential proceeds of the Judicial Inquiry and Review
Commission."Landmark 435 U.S. at 837. The Coudaognized the chilling effect
of potential criminal prosecutions agditisird-parties under these circumstances.
The Supreme Court set forth in an appertidat 49 jurisdictions had established
some mechanism to inquirgo judicial misconductld. at 846 (Appendix). With
the sole exception of Puerto Rico, alltké other jurisdictions imposed some type
of confidentiality requirementd. The concept of confehtiality of these
complaints warranted little discussion by tGourt. In fact, the Court noted “that
more than 40 states having similar coissions have not found it necessary to
enforce confidentiality by use of crinahsanctions against nonparticipantsl.”at
841. This threat of criminal sanctioagainst third-parties for violating
confidentiality prompted the Supreme Cawrtdetermine, however, that the statute
at issue violated the First Amendmet.at 845.

The Third Circuit defined the issue $tilp as “whether, under the First

Amendment, the state may subject Stilgitol sanction or criminal punishment

13



for publicly disclosing his own complaiand the fact that he has filed it—or
intends to file it—with theState Ethics CommissionStilp, 613 F.3d at 406. Stilp
fancied himself as a government watobadvho took great pride in “publicly
protesting actions of public officialgith Pennsylvania state governmend’’ Stilp
sought to publicize the fact that he woblkl filing a complaint with the state ethics
commissionld. The court ultimately determingdat the confidentiality statute at
issue violated the First Amendmelut. at 415.

These cases demonstrate that Tsklfidmes the issue too broadly. The
parties do not dispute whether a First Artment right to criticize the government
exists. It does. Mont. Code Ann. § 2t36(4), does not prohibit speech critical of
government officials. The statute does not bar complainants from publicly
expressing the substance of their alteges. The matter at issue involves whether
Tschida possessed a clearly established togbpeak publicly about the fact that
he had filed an ethics complaint in lighitthe confidentiality provision in Mont.
Code Ann. § 2-2-136(4). This provisignohibits public disclosure before a
probable cause determinatidd. This framing of the issue gets to the heart of the

matter being litigated.SQ 205 F.3d at 1158.
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B. Was Tschida’s right to speak publicBbout the fact that he had filed an
ethics complaint clearly established in light of a statute that prohibits
disclosure?

Motl asserts that Tschida possessed rart} established right to disclose
the filing of his ethics complaint befoeeprobable cause determination. (Doc. 27
at 17.) Motl argues that he was “entitkedrely on duly-enacted statutesd’ He
asserts that he reasonably believed tmsimitionality of Mont. Code Ann. § 2-2-
136.1d. The Montana Legislature originalpassed the statute in 1995. The
legislature amended Section (4) in 128d 2001. Section (4)’s constitutionality
has not been challenged before thisecdfie parties aim to determine the
constitutionality of the statute in tim@ross motions for summary judgment.

No Supreme Court precedenistz on this exact issueandmark’sfocus on
criminal punishment of third parties who divulge information from confidential
judicial conduct proceedings differs frdiontana’s confidentiality provision that
applies directly to the pava who filed the complaint.andmark 435 U.S. at 837.
Ninth Circuit precedent,ind v. Grimmey 30 F.3d 1115 (9th Cir. 1994), likewise
differs. There the statute at issue tethto campaign finance complaints and
required confidentiality throughoutdlentire process—permanently if the
commission found no probable causid, 30 F.3d at 1117. Montana’s ethics
complaint statute requires confidentialagly until a probable cause determination

can be made. Mont. Code Ann. § 2-2-136(4).
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Other jurisdictions have reachddfering outcomes on confidentiality
provisions in ethics and judicial conducatsites. For example, the Third Circuit in
Stilp upheld an injunction that foreclostdure enforcement of a statute that
allowed for civil and criminal punishment for violating confidentiality
requirements of an ethics investigation on basis that it violated the First
AmendmentStilp, 613 F.3d at 415. The confidentiality provision subjected a
violator to “civil sanction or crimingbunishment” for publicly disclosing his own
complaint.ld. at 406. The criminal penaltylawed for up to five years of
imprisonmentld. at 407.

The Second Circuit took a different approaciKamasinski v. Judicial
Review Council44 F.3d 106 (2d Cir. 1994). The court determined that a statute
that prohibited disclosure of a juttl misconduct complaint before the
commission could make a probable cauderdgnation comported with the First
AmendmentKamasinski44 F.3d at 111. The Second Circuit recognized as
compelling the state’s asserted intesastpreventing harassment of judges from
frivolous complaints and encouragindarior or incompetent judges to resign
voluntarily. Id.

The Court agrees that Maeasonably relied on the constitutionality of the
statute under these circumstances.il@mto the Connecticut statute in

KamasinskiMontana’'s confidentiality mvision applies only until the

16



Commissioner makes a probable causergeiation. Mont. Code Ann. 8§ 2-2-
136(4). This limited rule seeks to balartbe speaker’s First Amendment rights
with the need to protect publidfizials from frivolous complaintsSeeMont. Code
Ann. 8§ 2-2-136(1)(b), (4Kamasinski44 F.3d at 108, 111. Tschida’s right to
speak publicly about his ethics complaefore a probable cause determination
remains subject to debate in light oétlmited confidentiality provision of Mont.
Code Ann. 8§ 2-2-136(4peeAshcroff 563 U.S. at 741.

Resolution of this debate will requireetiCourt to analyze the confidentiality
provision in light of the Ninth Circuit's decision Lind, and decisions by other
courts inStilp, KamasinskiandLandmark At this stage, hoewver, the Court needs
to determine only whether the constitutdity of the confidentiality provision in
Montana’s public ethics statute remasubject to debate. Tschida argues that
Motl’s threat of criminal prosecution fgatly exceeded the bounds of § 2-2-136"
and thereby moves Motlsonduct beyond the bounds of qualified immunity.
(Doc. 36 at 21.) This inquiry seems to dietside the scope of the Ninth Circuit’s
two-partO’Brien test for qualified immunityO’Brien, 818 F.3d at 93&rainski,
616 F.3d at 968. The Court netheless will address it.

The Ninth Circuit has determined tlaat official “who acts in reliance on a
duly-enacted statute . . . is ordinarily entitled to qualified immun@ydssman

33 F.3d at 1209. The Court noted, however, dmabfficial enforcing a statute in “a
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particularly egregious manngor a manner in which a reasonable official “would
recognize exceeds the bounds” of a statullenat be entitled to immunity even if
no clear case law has declared the ombeeor the official’s particular conduct
unconstitutionalld. at 1210.

Portland police officers icrossmararrested and handfted Grossman for
violating a city ordinance by protesg in a public park without a permid. at
1202. Grossman sued the city and sting officer for violating his First
Amendment right to free speedt. The Ninth Circuit determined that the
ordinance violated the First Amendmelat. at 1207-08. The Court also
determined, however, that the officersnentitled to qualified immunity because

his actions were “‘objectively legallseasonable™ under the ordinandée. at 1210
(quotingHarlow, 457 U.S. at 819.) Given the existence of the ultimately
invalidated city ordinance, Grossmauadl diot possess a clearly established First
Amendment right to protest in the park without a permit. Tschida too lacks a
clearly established First Amendment right to disclose his ethics complaint in light
of the confidentiality provision. lgint. Code Ann. § 2-2-136(4).

The Ninth Circuit inTarabochia v. Adkins766 F.3d 1115 (9th Cir. 2014),
rejected a claim that Washington Depanitnef Fish and Wildlife officers enjoyed

gualified immunity when they violatedfisherman’s clearly established Fourth

Amendment right to be free from an unreasonable search. The officers stopped a
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commercial fisherman’s truck on a puldtighway to check for compliance with
fish and game laws without reasonable stisp that he had violated any such law.
Tarabochia 766 F.3d at 1127. The statutes on which the officers relied for their
assertion of qualified immunity authorizedrrantless administrative searches, but
did not provide for vehicle stopkl. The officers could not rely upon the statutes
to immunize their actionsd.

Tschida argues that, like theliiand wildlife officers infarabochia Motl
exceeded the scope of his authority urident. Code Ann. § 2-2-136, by speaking
about the ethics complaint during théeiview. It appears, however, that Motl
stayed within the proscriptions of Mont. Code Ann. § 2-2-136(5). This section
provides that the commissioner “may isst&ements or respond to inquiries to
confirm that a complaint has been filedjdentify against whom it has been filed,
and to describe the procedural aspentsstatus of the case.” Mont. Code Ann. §
2-2-136(5). Motl responded to the intemier’s inquiries. Motl confirmed that
Tschida’s complaint had been fileind Motl commented on the procedure and
status of the case.

Tschida also argues that Motl's thredtcriminal sanctions overstepped his
authority to penalize violations of tis¢éatute. Under Mont. Code Ann. 8§ 2-2-
136(2)(a), violations of the confidgality provision could result in an

administrative penalty in the range of $60$1,000. Tschida correctly notes that
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Mont. Code Ann. § 2-2-136, provides the Commissiareeauthority to pursue an
official misconduct prosecution or to impose criminal sanctions for violations of
the confidentiality statute.

Motl never represented, however, thatcould or would prosecute Tschida
for official misconduct. Mtd’'s comments that Tschidaould besubject to
punishment under the official misconduct stat despite his inability to personally
pursue such prosecution, appears to aminpith the statutory scheme. Mont.
Code Ann. 8§ 45-7-401, provides that @jci servant who “knowingly performs an
act in an official capacity that the pubservant knows is fbidden by law” could
be charged with official misconduct. dfeda’s intentional disclosure of the
existence of his ethics complaint, kniagy of the prohibition on disclosure
contained in Mont. Coderfa. 8 2-2-136(4), potentiallsaises the question of
official misconduct.

The Court may question Motl’s judgméantcommenting about the potential
consequences of Tschida'’s disclosure of his ethics complaint given the
circumstances of a high profile election season and his significant position as
Commissioner of Political Practices. Offiganjoy “breathing room,” however, to
make “reasonable but mistaken judgmentsthroft 563 U.S. at 741. Motl's
discussion regarding the potential consexpes of official misconduct falls within

the realm of correctral reasonable, but potentially mistaken judgmedits.
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V. CONCLUSION AND ORDER

Tschida lacked a clearly establishahstitutional right to speak about the
existence of his ethics complaint. & ktatute calls for confidentiality. The
confidentiality provision hasever been challenged oled unconstitutional. The
cloak of qualified immunity asiched to Motl in this case.

Accordingly, IT IS ORDERED that Dendant’s Motion to Dismiss (Doc.
26) is GRANTED. Plaintiffs second, tkirand fourth claims are DISMISSED
WITH PREJUDICE.

DATED this 18th day of April, 2017.

)

- __ /‘\ _ - 7 \

Brian Morris
United States District Court Judge
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