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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
HELENA DIVISION

AMBER J. WILLIAMS,
CV 20-23-H-DLC

Plaintiff,
VS. ORDER

CANDICE OSTERMAN, et al,

Defendants

Before the Court ithe Findings & Recommendatisiof United States
Magistrate Judge John Johnston. (Dbr.Judge Johnston recommends
dismissing severalefendants from this casa various grounds Additionally, he
recommend dismissing foucomplairts that Williamsattached to her own and
sulmitted in the names of her minor childrewilliams does not object.

Absent objection, the Court reviews Judgénston’sindings and
recommendatiasfor clear error.See United States v. Reyna-Tapia, 328 F.3d
1114, 1121 (9th Cir. 2003) (en banthomasv. Arn, 474 U.S. 140, 149 (1985).
Clear erroreviewis “significantly deferential” anéxists if the Court is left with a
“definite and firm conviction that a mistake has been committebhited States v.
Syrax, 235 F.3d 422, 427 (9th Cir. 2000) (citations omittebgking eachof Judge
Johnstofs findings and correspondinmgconmendations in turn, the Codimds

no clearerrar andadopts them in full
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First, Judge Johnston recommends dismissiagour @mplaints Williams
attached to her own, which she filed ahhlf of her minor children(See Docs. 2
1, 2-2, 2-3, 2-4.) A nontlawyer “has no authority to appear as an attorney for
others than [her]setf. C.E. Pope Equity Trust v. United States, 818 F.2d 696, 697
(9th Cir. 1987).The Ninth Circuit has held this rule &pply equally to pagnts:“a
parent or guardian cannot bring an action on behalf of a mimth without
retaining dawyer’ Johnsv. Cty. of San Diego, 114 F.3d 874877 (9th Cir. 1997).

Because Williams is nat licensedattorney inMontana, the Gurt agrees
that dismissal of the four complairge fied on behalf of her children should be
dismissed. However, as bdtre Johns Court and Judge Johnston ngiarents in
Williams' position are not without recoursé&ee Johns, 114 F.3d at 877 (stating
thata court should not faclose a pareis opportunityto secue anattorneyat
some time latewithin the limitations periold Because the Courtaisses the
complaintgDocs. 2-1, 22, 2-3, 2-4) without prejudice, Williamsnay join her
children as ceplaintiffs should she retain legabunselko represent them.

Second, after reviewg Williams affidavit (Doc.2 at 14-29), the Court
agreeshat s@eral named defendants should be dismissed withoutdice} as
Williams makes no substantive allegations against tHestead, it appears that
Defendants Brittany TurmgShodair Childrens Hospital, Provo Canyon School,

Karen Kane, and Gaen Underwoodre relevant to Williamschildreris claims,
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rather than heown. (See SEALED Docs 2-2, 2-3,2-4.) As already explaimg
Williams may retain legal counsel to represent her children against these
defendants As it gandsthough, Williams complaint is dewid of factual
allegations against them.céordingly,the Court finds no clear error in Judge
Johnstois recommendatioto dismiss theseadendants without prejudice.

Third, no errorexigsin Judge Johnstdés recommendation to dismiss Judge
Seeky based onudicial immunity. Williams alleges thatidge Sedayrelied on
irrelevant and flawed evideadoimproperlyorderthe removal bher (Will iams)
youngest child (Doc.2 at 2122.) A defendant judge is immune from stfir
their judiaal acts, even when such acts a. . alleged to have been done
maliciously or corruptly’ Stump v. Sparkman, 435 U.S. 349356(1978) Citation
omitted. Judge Seeléyg order of removal constituted a judicial aBeeid. at 362
(explaining that an act by a judge‘jadicial” when the parties deal with the judge
in her judical capacity). The Court agrees that judicial immunity precludes
Williams claims against Judge Seekayd that she should be dismissed from this
case.

Fourth and finally, the Court tas to Judge Johnst@recommendatiorot
dismiss William$ 42 U.S.C. § 1983 aim against foster parents Jolene and
LandonVan Vulkenslirg. As Judge dhnstoris findings summarize, Williams

seeks tdold the Van Vulkensburgs liable for testing her access to one aéh
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children. (Doc. 2 at 25.) Judge Johnston concluded betause th&an
Vulkensburgsservice as foster parerd&l not constituté government aan,”
§ 1983 liability cannot lie against then{Doc. 7 at 8.)

“While generally not applicable to private parties, a § 1983 action can lie
against a private party when he mwidlful participant in joint action withthe State
or its agents. Kirtley v. Rainey, 326 F.3d 1088, 1092 (9th Cir. 2003 o
determine whether a person is subject to suit ugdeB3, a court must determine
whether‘the allege infringement of federal righfss] fairly attributdle to the
[government] [.] Id. (citation omitted).“What is firly atributable[state action]
Is a matter of normative judgment, and the criteria lagkl sSimplicity.” 1d.
(citation omitted).

Because private partiesuld otherwisdace § 1983itigation “whenever
they seek to rely osome . . . rule governing their interactiovigh the community
surrounding them,courts must start with the presumption thativate conduct
does not costitutegovernmental actioh. Sutton v. Providence S. Joseph Med.

Ctr., 192 F.3d 826835 (9th Cir. 1999)citations anitted). To that end,
“something moremustbe present for pvateconductto constitute governmental
action. Id. That is,plaintiff must“establish some otherexus to make it fair to
attribute liability to the private entity.ld. at 841 Relevant here andsauwlge

Johnston found, the Ninth Circuagreed—albeit in an unpiblished decision-with
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other circuits that[m]erely serving as a foster patedoes not tnasform a private
party into astate actof. Ismail v. Cty. of Orange, 693 F. Appx. 507512 (9th Cir.
2017) collecting cases)

The questionthen is whetheft'something morethan merelyfoster
parentingoccurred whenheVan Vulkernsburgs allowed Williams and her child
“one thour phone call] then [Williams] was never to speak with [radild]
again’ (Doc. 2at 25.) When Williams akedthe supervising_hild Protection
Specalistaboutthe Van Vikensburgsrestriction,she replied thdtshe was not
going to force the foster caregivers to follow the reunification process with
[Williams].” (Id.) She went on to explain thd{s]he didrit want tomake them
. .. uncomfortablé. (Id.)

While asomewhatlose call the Courultimatelyagrees with Judge
Johnstofs determination thahe Van Vulkensburgs’ corductfailed to amount to
governmental actionThenexussufficient to make it fair to attribute 8 1983
liability to a privatepartytypicaly conssts of state participatiotinrough
“conspiratorial agreenmdf], official cooperation with the private entity to achieve
the private entit's goal], or enforcement and ratification of the private erity
chosen action[].]” Sutton, 192 F.3d aB41 Bearingin mindthepresumption

against characteriag private conduct as governmental actionat835,the Court
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finds nothing in theComplant to establisithat“something moréoccurredbeyond
foster parents mahkg decisions for the welbeing of their houselhd.

Furthermore,hatthe Child Preection Specialist refused &mldress
Williams concerrs with the VanVulkensburgsdoesnot, in the Coufts view, rise
to the level of'enforcement or ratication of[their] chosen actiofi. See Sutton,
84041 (citing Moose Lodge No. 107 v. Irvis, 407 US. 163, 177 (1972nplding
private defendant liable when it sought theges help to enforcéhe defendarg
own racially discriminatory bylaws))Instead it appears that the Van
Vulkensburgssimply limited Williams ability to contact her child whildhe child
lived with them. Without something moralleged the Court cannot transform this
privatedecision inb government actionTherefore, Judge Johnsten
recommendation to dismiss the Vanlknslurgs from this case is not clearly
erroreous.

Accordingly, IT IS ORDERED that the Court ADOPTS Judge Johnston’s
Findings and Recommendations (D@tIN FULL. Consequenyl, IT IS
ORDERED that

(1) The Complants submitted on baiff of Williams’ minor children
(Docs. 21, 2-2, 2-3, 2-4) shallreman SEALED, and claims raised th&nare
DISMISSED WITHOUT PREJUDICEFurthermore, Williamsminor children

are DSMISSED WITHOUT PREJUDICE as parties to this case.
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(2) Defendant®rittany Turner, ShodaiChildreris Hospital, Frovo
CanyonSchool, Karen Kane, and Carmen Underwood are DISMISSED

WITHOUT PREJUDICE
(3) Judge Seeley is DISMISSED
(4) Defendants Jene and Landon Vaviulkensburg are DISMISSED.

DATED this4th day of August, 2020.

s i

Dana L. Christensen, District J Lidge
United States District Court



