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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
MISSOULA DIVISION

ANTHEL LAVAN BROWN,
CV 20-75-M-DLC
Petitioner
VS. ORDER
LYNN GUYER; ATTORNEY
GENERAL OF THE STATE OF
MONTANA,

Respondents

Before the Court ithe Findings and &ommendations dflagigrate Judge
Kathleen L.DeSotq entered on June 10, 2020(Doc. 3.) Judge DeSoto
recommends dismissing Petitioner AntheViaam Brovn's Petition for Writ of
Habeas Corpus as secamrdsuccsasiveand denying a certificate of appealépil
(Id.) On June 15, 2020, Broweguestedn extension of time to file his
objection which the Court granted. (D®ct, 5) On July 15, 2020, Brown filed
adocument styled as a Motion for Appointment of Counsel and for a Certificate of
Appealabiity. (Doc. 6.) As thedealline to object has morun (see Doc.5), and
Brown has made nother filings, the Courtonstrueshe Motion for Appointment
of Counsel and for a Certificate of pgalabilityas his objection to the Findis

and RRcommendations.
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Brown is entitled to de novo review of those findingsvhich he
specifically objet. 28 U.S.C. 36(b)(1)(C). Absent objection,dlCourt
reviewsfor clear error. United States v. Reyna-Tapia, 328 F.3d 1114, 1121 (9th
Cir. 2003) (en banc)fhomasv. Arn, 474 U.S. 140, 149 (1985)Clear error
reviewis “significantly deferential” anéxists if the Court is left with a “definite
and firm conviction that a mistake has been committetllihited Satesv. Syrax,
235 F.3d 422, 427 (BtCir. 2000) (citations omitted).

BACKGROUND

In 1976,Brown pleaded guilty téelonytheft, deliberate homicide, xeal
intercourse without consent, robbeandaggmavated assault (Doc. 1 at 23.)
See also Matter of Brown, 605 P.2d 18, 186 (Mont. 1980). The trial courin
Gallatin Countyaccepted his pleand immeliately sentenced hirto theMontana
State Psonfor 190 years (ld. at 3.)

Since then Brown has filed two federal habeas petitiatimcking his
conviction! In the first,nechallenged th&alidity of his pleas Brownv. Crigt,
492 F.Supp. 965D. Mont. July 7,1980). Judge Russell Smitthenied the

petition,id. at 970,and the Ninth Circuit affirmedrown v. Crist, 654 F.2d 72

1 As dudge DeSoto notes, Brown has dised several habegsetitions challenging the
administrativedecisions of the Montana Board of Pardons and Par@eac. 3 at 2 n.2.)
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(Table) Oth Cir. 1981) In the second, Broweoortended that thetatetrial court
erred by accepting his pleas, because it should have reedgrindprotected
Brown from—his mental illness Brownv. Guyer, No. CV-19-09-H-DLC, Pet.
(D. Mont. Jan. 14, 2039 This Courtdenia the petition, explaining tha28
U.S.C. § 2244(b)(2)(B)(iibarred itgurisdiction to reviewhis second osuccesse
plea for habeasdief. Brownv. Guyer, No. CV-19-09-H-DLC, Or. Dismissing
Pet. (D. Mont. Aor. 8, 2019).
DiscussioN

A petition is secondrosuccessivéif it raises claims that werea gould have
been adjdicated on their merits in an earlier petition.Cooper v. Calderon, 274
F.3d 1270, 12730th Cir. 200). The Antiterrorism and Effective Death Rdty
Act requires that successive habeas petitions be dismissedthele$all within
an exception outlined in 28.S.C. 82244(€)(2). Woodsv. Carey, 525 F3d 886,
888(9th Cir. 2008). Still, even if a petitioner can demonstrate thatjhalifies
for an exception’;he must seek authorization from the court of appeals before
filing his new petition with the district coutt. Id. (citing 28 U.S.C. § 2244(b)(B)

Brown'’s instantapplication for habeazlief allegedfive constitutional
claims (SeeDoc. 11 at 1 (allegindg-outh, Fifth, Sixth, Eighth, and Fowénth

Amendment violations).) Nothing in the record indicates that Brown has sought



leave from the hth Circuit to file hissuccesse petition Indeed, in his
objection to Judge DeSd®Findingsand Recommendations, Brown simply
rehashes his factual angens, but fails to aldress—or even acknowledgethe
jurisdictional bar againstuccessivéabeas petitionlke this one (Doc. 6.)
Ignore the issue as he may, this Cauriply has no jurisdiction to hear hisaagins
unless and until thBinth Circuit so authorizes Therefore, reviewing de novo,
the Court agrees with Judge DeStitat Brownis petition should be dmissed.

Additionally, the Court agrees thafcertificateof appealabilityshould be
denied Brown failsto “sho[w] that reasonable jurists could debate whether
[his] petition should have been resolved in a different maonthathe ssues
presented [are] adequate to desemweouragemertb proceed further. See
Miller-El v. Cockrell, 537 U.S. 332336 (2003)(citation and internal quotation
marks omitted) A clear answeexiststo the jurisdictiomal question presented
here—a it did in Brown’s previougetitionbefore this Courtwithout the Ninth
Circuit’s authorization, #aCourt is without power to hear thier§ 2254 claims as
they relate to Browrs 1976conviction.

ORDER
For the foregoing reasons, IT CBRDERED tlatthe Court ADOPTShe

Findings and Baommendations (Doc.)3N FULL. ConsequentlylT IS



ORDERED that Browts Petition (Doc. 1) is DISMISSED for lack ofrjgdiction.
TheClerk shall enter, by separate document, a judgment ofidsah IT IS
FURTHER ORDERED that a certificate of appealability is DEN. Finally, IT
IS ORDEREDthat all pending motions, @luding the Motion to Appoint Counsel
(Doc. 6) are DENIED AS MOOT.

DATED this 7th dayof August, 2020.

s i

Dana L. Christensen, District J Lidge
United States District Court




