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IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF NEBRASKA

HARVEY HYDE,
Petitioner, 4: 06CV3107
V.
ELLEN BROKOFSKY, NEBRASKA ORDER

PROBATI ON DEPARTMENT and JON
BRUNI NG ATTORNEY GENERAL OF
THE STATE OF NEBRASKA

Respondent s.

N N N N N N N N N N N N N

This matter is before the Court on a petition for
reconsideration filed by the petitioner, Harvey Hyde (Filing No.
7). Hyde seeks an order reinstating his petition for Wit of
Habeas Corpus filed pursuant to 28 U S.C. § 2254 (“§ 2254
petition”) (Filing No. 1). The Court dism ssed Hyde’'s § 2254
petition on June 21, 2006, for failure to exhaust state court
remedies (Filing Nos. 5 & 6). Hyde thereafter filed the instant
petition for reconsideration. Hyde' s counsel represents that he
m stakenly neglected to mention in the 8 2254 petition that Hyde
had indeed filed a petition for further review with the Nebraska
Suprene Court and that such petition was denied. Hyde's counsel,
therefore, submts to the Court that Hyde has exhausted his state
court renedies and that the Court should reinstate his § 2254
petition. For reasons set forth below, the Court finds that

Hyde's petition to reinstate should be granted.
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Title 28, U S.C. § 2254, affords habeas corpus relief
to “a person in custody pursuant to the judgnent of a State court
[who] is in custody in violation of the Constitution or
laws . . . of the United States.” Rule 4 of the Rules Governing
Section 2254 proceedings in the United States District Courts, as
amended effective Decenber 1, 2004, states:

The clerk nust pronptly forward the
petition to a judge under the
court’s assignnent procedure, and
the judge nust pronptly examne it.
If it plainly appears fromthe
petition and any attached exhibits
that the petitioner is not entitled
torelief in the district court,
the judge nmust dismss the petition
and direct the clerk to notify the
petitioner. |If the petition is not
di sm ssed, the judge nust order the
respondent to file an answer,
notion, or other response within a
fixed tinme, or to take other action
the judge nmay order. In every
case, the clerk nmust serve a copy
of the petition and any order on

t he respondent and on the attorney
general or other appropriate
officer of the state invol ved.

The petitioner alleges violations of his constitutional
rights in connection with his conviction in the District Court of
Lancaster County, Nebraska, on or about Septenber 29, 2004, for
possessi on of nethanphetamine. On initial review of the § 2254
petition, the Court provisionally finds that summary di sm ssal

under Rule 4 of the 8 2254 Rules is not required and that the
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respondents shall answer or otherw se respond to the § 2254
petition. Accordingly,

| T IS ORDERED:

1) Hyde’'s petition for reconsideration is granted.
(Filing No. 7).

2) Hyde's 8 2254 petition (Filing No. 1) is
rei nst at ed.

3) That the Cerk of Court shall mail copies of the
8§ 2254 petition to the respondents and to the Nebraska Attorney
Ceneral by regular first-class nail

4) That, by July 17, 2006, the respondents shall file
an answer to the 8 2254 petition on the nerits of the clains and
any affirmati ve defenses, in the manner contenplated by Rule 5 of
the Rul es Governing Section 2254 proceedings in the United States
District Courts, as anended effective Decenber 1, 2004, or the
respondents may, in their discretion, limt their response to
affirmati ve defense(s) by filing a notion for sumary judgnent
pursuant to Fed. R Civ. P. 56(b).

5) That, whether the respondent files an answer or a
nmotion for summary judgnment, the respondent shall also file with
the Court and serve on the petitioner a pleading entitled
Desi gnation of Relevant State Court Records.

6) That all records listed in the respondent’s

Desi gnation of Relevant State Court Records shall be filed wth,
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or delivered to, the Court at the tine the Designation of
Rel evant State Court Records is filed.

7) That if the respondents elect to file a notion for
summary judgnent, copies of all records designated and filed in
support of the notion shall also be served on the petitioner; and

8) That if the respondents file a notion for sunmmary
judgnent, the petitioner shall have twenty days thereafter to
respond.

DATED this 26th day of June, 2006.

BY THE COURT:

/sl Lyle E. Strom

LYLE E. STROM Seni or Judge
United States District Court



