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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEBRASKA

DOBSON BROTHERS CONSTRUCTI ON,
Conpany, a Nebraska
cor porati on,

Plaintiff, 4: 08CV3103

V.

corporation, and AMERI CAN
CONTRACTORS | NDEWNI TY,
Conpany, a California

cor porati on,

)
)
)
)
)
)
)
RATLI FF, Inc., an Okl ahoma ) REPORT AND RECOMVENDATI ON
)
)
)
)
Def endant s. )
)

Pendi ng before ne for a report and recommendation is the
notion to conpel arbitration filed by the defendant and counter
claimant, Ratliff, Inc. (“Ratliff”). Filing No. 33. The parties
have briefed the issue, and have filed supplenental briefs
pursuant to the nenorandum and order entered by the undersigned
on Septenber 11, 2008. Filing No. 50. The matter is now fully
submtted. For the follow ng reasons, | recommend that the
noti on be granted.

STATEMENT OF FACTS

The Plaintiff, Dobson Brothers Construction Conpany
(“Dobson”) filed a breach of contract action against Ratliff and
its surety, American Contractors Indemity, Conpany (“ACIC'), to
recover damages for Ratliff’'s alleged breach of a construction
subcontract. Filing No. 24-1. Ratliff filed a counterclaimto
recover anounts allegedly owed by Dobson for Ratliff’s
per formance of the subcontract. Filing No. 31.
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On or about April 10, 2007, Dobson entered into a witten
contract with the Okl ahoma Departnment of Transportation (the
“Prime Contract”) wherein Dobson agreed to perform hi ghway
construction on H ghway 183 in Washita County, Cklahoma (the
“project”). Filing No. 24-1, 1 5; filing no. 35-3. Under the
terms of the contract, Dobson agreed to substantially conplete
t he hi ghway construction project in 270 days. The contract
further stated Dobson woul d earn $10,000 per day for early
performance, and woul d | ose $10, 000 per day for |ate performance
of the contract. Filing No. 24-1, 1 5, 12; filing no. 35-3, at
CM ECF p. 5.

On May 22, 2007, Dobson subcontracted with Ratliff to
furnish all of the materials, equipnment, |abor and incidentals
and performall the work required for installing the sanitary
sewer service line and the water line for the project. Filing
No. 24-1, 1 6; filing no. 1-2. The Dobson/Ratliff subcontract
stated that Ratliff was required to start its work on the
contract upon one week’s notice and conplete the subcontract work
in accordance with Dobson’s construction schedule and the terns
of the prine contract. Dobson agreed to pay Ratliff $620, 000 for
installing the water line, and $236.61 per linear foot for
installing the sanitary sewer line in a tinely and satisfactory
manner. Filing No. 24-1, T 10. ACIC provided the bond securing
Ratliff’s performance of the subcontract work. Filing No. 24-1,
17 8-11.

Ratliff began work on the project on August 1, 2007.
However, on Septenber 28, 2007, Dobson notified Ratliff that
Ratliff’s work presented safety concerns, and was deficient,
unsati sfactory, and not in conpliance with the subcontract.
Dobson alleges it provided additional notices to Ratliff and its



surety, ACIC, stating Ratliff’s work remai ned unaccept abl e and
untinmely, and was hindering Dobson’s tinely performance of the
prinme contract, but Ratliff and ACIC failed to respond and cure
the deficiencies. Dobson alleges that due to the | ack of
response by Ratliff and ACIC, Dobson was required to use its own
enpl oyees and resources to performthe subcontract work in an
effort to tinely conplete the project. Filing No. 24-1, 17 13-
20. Dobson alleges it ultinmately exercised its right to

term nate the subcontract due to Ratliff’'s default. Filing No.
24-1, ¢ 21. See also filing no. 24-2, at CMECF p. 3.

Dobson clainms that as a result of Ratliff’'s breach of the
subcontract, Dobson incurred expenditures for |abor, materials,
and equi pment to performthe subcontract, was assessed
di si ncentive charges by CDOT for |ate performance of the prine
contract, and |ost incentive paynents it would have earned but
for Ratliff’'s untinmely and deficient performance of the
subcontract. Filing No. 24-1, 91 22-23. Dobson seeks
conpensatory damages fromRatliff and its surety, ACIC

Ratliff has filed a counterclai magai nst Dobson, all eging
that during performance of the construction work, Dobson
i ncreased the scope of the work Ratliff was to perform and agreed
to accordingly extend Ratliff’s performance deadlines. Ratliff
clainms it perfornmed the duties owed under the subcontract, but
Dobson has failed to pay Ratliff for the I abor and naterials it
provided. Filing No. 31.

Ratliff’s answer to Dobson’s conplaint alleges “Ratliff and
plaintiff are bound by a mandatory alternative dispute resolution
agreenent to resolve this dispute through binding alternative
di spute resolution,” (filing no. 30, T 4), as “nore fully set



forth in the Prime Contract.” Filing No. 30, affirmative
defenses § 1. Section 1.1 of the subcontract states:

The contract between Contractor and Oaner is
hereinafter referred to as the “Prime Contract”. A
copy of the prinme Contract, consisting of the

agreenent between the Owmer and Contractor and ot her
contract docunents including drawi ngs, specifications,
general conditions, special conditions or work and

ot her docunents, has been nmade avail able to the
Subcontractor and by this reference is made a part of
this Subcontract. Subcontractor acknow edges revi ew of
all such docunents relevant to Subcontractor’s scope of
wor k and the Subcontractor agrees to be bound to the
Contractor and the Owmer by the ternms and provisions

t her eof .

Filing 35-49, at CMECF p. 2.

The prime contract incorporates the requirenents of the
Okl ahoma Departnent of Transportation Standard Specifications for
H ghway Construction, as well as any Special Specifications and
Speci al Provisions attached to the contract. Filing No. 35-3, at
CM ECF p. 3. Standard Provision 109.11 of the 1999 Standard
Specifications for H ghway Construction, (“Standard Provision
109. 11") stated:

Al'l disputes between Contractors and subcontractors
relating to paynent for conpleted work or retainage
shall be referred to a dispute resolution service, such
as American Arbitration Association (AAA) for

resol ution through binding arbitration.

Filing No. 48-4.

However, Standard Provision 109.11 was repl aced by the
alternative dispute resolution | anguage within Special Provision



“109. 11. PAYMENTS TO SUBCONTRACTORS’ (“Special Provision
109.11") in the prime contract. Special Provision 109.11 states:

Paynment di sputes between the Contractor and
subcontractors relating to allocation of chargeable
contract time and any resultant |iquidated danages,
quantity or quality of itens of work subject to a
subcontract or other agreenent shall be referred to a
neutral alternative dispute resolution forumfor hearing
and decision with the costs for such nediation or
arbitration to be shared equally by the parties.

Fundi ng for nediation of payment disputes involving

D sadvant aged Busi ness Enterprises is available fromthe
Department through the DBE Supportive Service Program
Such services are reinbursed by the Federal H ghway

Adm ni stration and are authorized by 23 CFR 88 230,
Subpart B. The Contractor shall include a clause in any
subcontract notifying the subcontractor of their right
to resolution of paynent disputes through alternative

di sput e resol uti on nmechani sns.

Filing 35-12, at CM ECF p. 3. Dobson did not include any cl ause
in the subcontract specifically notifying Ratliff of its right to
demand al ternative dispute nmechani snms for resolution of paynent

di sputes. Standard Provision 107.10 of the 1999 Standard
Specifications for H ghway Construction, (“Standard Provision
107.10"), incorporated by reference into the prine contract,

states:

It is specifically agreed between the parties executing
this Contract that it is not intended by the Contract
provisions to create [in the] public or any nenber
thereof a third party beneficiary hereunder.

Filing No. 48-3.



DI SCUSSI ON

Ratliff nmoves for an order conpelling arbitration and
staying this litigation pending the final decision of an
arbitrator. Ratliff argues that Dobson entered into a binding
witten agreenent to refer all paynent disputes with Ratliff
related to the quality or quantity of Ratliff’'s work, the
all ocation of Ratliff’s contract time, and clains for |iquidated
damages to a neutral alternative dispute resolution forumfor a
heari ng and binding determ nation. Filing No. 34, at CM ECF p.
5. Dobson argues that the notion to conpel arbitration nust be
deni ed because neither the subcontract nor the prinme contract
contain an express agreenent to refer disputes to binding
arbitration, Ratliff cannot unilaterally demand arbitration as
the alternative dispute resol ution mechani sm enpl oyed, and
Ratliff is a third party to the prine contract and cannot assert
any rights under that contract. Filing 47, at CMECF p. 1;
filing no. 54.

Ratliff seeks referral to binding arbitration; Dobson argues
there is no legal basis for ordering the parties to engage in
alternative dispute resolution, including nmediation, non-binding
arbitration, or binding arbitration. Neither party noves the
court for an order referring their dispute to non-binding
arbitration or nediation.

A Ratliff's Right to Enforce the ADR Provision Set Forth
in the Prinme Contract.

Contrary to the specific |anguage of the prine contract,
(filing no. 35-12, at CM ECF p. 3), Dobson did not include any
| anguage in the subcontract advising Ratliff of its right to
submit paynent disputes to ADR Filing 35-12, at CM ECF p. 3.



Therefore, any rights Ratliff may have to conpel binding
arbitration are derived fromthe | anguage of Special Provision
109. 11 set forth in the prinme contract. Dobson clains Ratliff
was not a party to the prine contract and as a nere third party
beneficiary, cannot enforce the prime contract’s ADR provision.
Ratliff clains that since the prine contract was incorporated by
reference into the subcontract, the prinme contract’s ADR
provision is deened included within the subcontract.

Okl ahoma | aw governs cl ai ns under the prinme contract, (see
filing no. 47, p. 8, n. 2), and by its specific ternms, Nebraska
| aw governs interpretation and enforcenent of the subcontract,
(filing no. 35-49, at CMECF p. 5). However, under either
state’s |law, when a contract incorporates another contract by
direct reference or by necessary inplication, the two instrunents
are interpreted as a single contract. MCord & Burns Law Firm
LLP v. Piuze, 276 Neb. 163, 171, 752 N.W2d 580, 586 (2008);
Nowak v. Burke Energy Corp., 227 Neb. 463, 468, 418 N.W2d 236,
240 (1988); Fireman's Fund Ins. Co. v. Overton, 491 P.2d 278, 281
(Gkla. 1971)(citing Continental Supply Co. v. Levy, 121 Ckl. 132,
247 P. 967 (1926) (“[Where a contract refers to and nekes the
conditions of another instrument . . . a part of it, the two wll

be construed together as the agreenent of the parties.”).

Under the specific |anguage of the Dobson/Ratliff
subcontract, the prime contract was “made a part of” the
subcontract. Filing No. 35-49, at CMECF p. 2. Accordingly, the
ADR provision of the prine contract becane part of the
subcontract. See e.g., JS & H Const. Co. v. Richnond County
Hospital Authority, 473 F.2d 212, 214 (5th Gr. 1973)(hol di ng
that a prine contract’s arbitration clause becanme part of the

subcontract by incorporation of the prime contract); Starr El ec.




Co., Inc. v. Basic Const. Co., 586 F. Supp. 964 (D.C N.C
1982) (hol ding arbitration clause in the prinme contract was

enf orceabl e by subcontractor where the prinme contract was

i ncorporated into the subcontract by reference); 6 Bruner &
O Connor, Construction Law, 8 20:32 (extensively citing cases

supporting the broad consensus that general incorporation

| anguage in a construction subcontract is sufficient to

i ncorporate the arbitration provisions of a prine contract).
Therefore, although the ADR clause Ratliff seeks to enforce is
witten in the prinme contract, the clause is enforceabl e by
Ratliff as a party to the subcontract. Ratliff is not asserting
rights to ADR as a nere third party beneficiary of the prine
contract.

Mor eover, as Dobson’s brief states, “[u]nder both Okl ahoma
and Nebraska |law, for unnanmed parties to a contract to enforce
contract rights as a third-party beneficiary, it nust clearly
appear that the third-party’ s rights were considered and nmade a
part of the contract.” Filing No. 47, at CMECF p. 13 (citing
e.g., Mlina v. Am Alternative Ins. Corp., 270 Neb 218, 699
N.W2d 415, 419 (2005) and Copeland v. Admiral Pest Control Co.,
933 P.2d 937,939 (kla. CGv. App. 1996)). Special Provision
109. 11 outlines how paynent di sputes between the subcontractor

and contractor nust be resolved and specifically states Dobson
was required to include | anguage in its subcontracts advising
subcontractors of their right to pursue ADR  The | anguage of
Speci al Provision 109.11 establishes that ODOT and Dobson
contenpl at ed and considered the rights and interests of
subcontractors when they executed the prine contract, and the ADR
provi sion of the prine contract was adopted for the benefit of

not only Dobson, but its subcontractors. As to the controversy
at issue inthis litigation, Ratliff is not asserting rights as a



general nenber of the public, (see Standard Provision 107. 10,
filing no. 48-3), but as the specifically anticipated recipient
of the right to enforce ADR under Special Provision 109.11 of the
prime contract.

Accordi ngly, Dobson’s claimthat “Ratliff has no right or
standing to enforce any arbitration rights under the Prine
Contract,” (filing no. 47, at CMECF p. 14), should be deni ed.

B. Enf orcenent of Special Provision 109.11 under the
Federal Arbitration Act.

Ratliff has noved to conpel arbitration under the Federa
Arbitration Act, (“FAA’). See 9 U S.C. 8 2. The FAA states:

A witten provision in any maritinme transaction or a
contract evidencing a transaction involving commerce to
settle by arbitration a controversy thereafter arising
out of such contract or transaction, or the refusal to
performthe whole or any part thereof, or an agreenent
inwiting to submt to arbitration an existing
controversy arising out of such a contract,

transaction, or refusal, shall be valid, irrevocable,
and enforceabl e, save upon such grounds as exist at |aw
or in equity for the revocation of any contract.

9 US.C 82 Congress clearly intended “to nove the parties to

an arbitrabl e dispute out of court and into arbitration as

qui ckly and easily as possible,” (Mdses H Cone Menorial Hops. V.
Mercury Const. Corp., 460 U.S. 1, 22 (1983)), and to effectuate
this purpose, it specifically authorized enforcenent of

arbitration agreenents through court orders to stay litigation,
(9 U.S.C 8 3), and require the parties to engage in the
arbitration process, (9 U.S.C._§ 4). |d.




When an arbitration agreenent exists, “the Act |eaves no
pl ace for the exercise of discretion by a district court, but
i nstead mandates that district courts shall direct the parties to
proceed to arbitration on issues as to which an arbitration
agreenent has been signed.” Dean Wtter Reynolds, Inc. v. Byrd,
470 U.S. 213, 218 (1985).

Congress provided a limted role for courts, allow ng
themto “consider only issues relating to the making
and performance of the agreenent to arbitrate.” Prim
Paint Corp. v. Flood & Conklin Mg. Co., 388 U S. 395,
404, 87 S.Ct. 1801, 18 L.Ed.2d 1270 (1967). These

i ssues are presunptively commtted to judicial

determ nation, because “arbitration is a matter of
contract and a party cannot be required to submt to
arbitration any di spute which he has not agreed so to
submt.” United Steelworkers v. Warrior & Gulf Nav.
Co., 363 U. S. 574, 582, 80 S.Ct. 1347, 4 L.Ed.2d 1409
(1960).

Koch v. Conpucredit Corp., 2008 W. 4305903, 2 (8th Cr., Sept.
23, 2008).

When a party files a notion to stay litigation and conpel
arbitration, the court nust decide: 1) whether a valid
arbitration agreenent exists between the parties, and 2) if so,
whet her the subject matter of the dispute falls within the scope
of the arbitration clause. Koch, 2008 W 4305903, at *2.

Ratliff and Dobson do not argue that the issues of their dispute
are not within the scope of the ADR requirenents of Speci al

Provi sion 109.11. Rather, Dobson argues that it did not agree to
arbitrate any disputes that may arise with Ratliff, and never
agreed to nmandatory arbitration as the sole neans of resolving
any disputes with any party, including Ratliff. Dobson argues
that an agreenent that “provides sonme formof arbitration as one
of many alternative di spute resolution nmechani sns that may be

10



chosen does not constitute an agreenent to arbitrate under the
FAA.” Filing 47, at CMECF p. 8.

Speci al Provision 109.11 specifically states that paynent
di sput es between Dobson and its subcontractors, including
Ratliff, “shall be referred to a neutral alternative dispute
resolution forumfor hearing and decision with the costs for such
nmedi ation or arbitration to be shared equally by the parties.”
Filing 35-12, at CM ECF p. 3. Dobson agreed to the terns of
Speci al Provision 109.11 when it entered into the prime contract
with ODOT, and it cannot reasonably argue that it was unaware of
this contract provision. |Its claimthat it never agreed to
arbitrate any dispute wwth Ratliff rests, in part, on the fact
that with respect to clains between Dobson and Ratliff,
“arbitrate” or “arbitration” is never nmentioned in the
Dobson/ Ratliff subcontract. As previously explained, the prine
contract’s Special Provision 109.11, though not specifically set
forth in the | anguage of the subcontract itself, was nmade a part
t hereof by incorporating the prine contract, by reference, into
t he subcontract. As such, the subcontract includes Speci al
Provi sion 109. 11 which does specifically mention “arbitration” as
an avail able nmeans to alternative dispute resol ution.

Dobson further argues that “arbitration,” as set forth in
Speci al Provision 109.11, actually neans traditional nediation
and not binding arbitration. In support of this interpretation,
Dobson argues that ODOT adopted Special Provision 109.11 to
repl ace Standard Provision 109. 11, which required binding
arbitration for resolution of contractor/subcontractor disputes,

t hereby evidencing ODOT’s intent to elimnate binding arbitration
as a dispute resolution option. Dobson argues:

11



The fact that ODOT clearly knew how to draft a binding
arbitration agreenment that would result in a binding
decision by a neutral third-party, but chose to repl ace
such a provision with a traditional nediation
alternative, is conpelling evidence that the new ADR
Provi sion contained in the Prinme Contract’s Speci al
Provisions is not an enforceable arbitration agreenent
wi thin the neaning of the FAA

Filing 47, at CM ECF pp. 10-11. | disagree.

The contract at issue is for ODOTI's construction/repair of a
hi ghway wth the use of federal funds. In 1982, Congress enacted
legislation to distribute federal highway construction and
transit funds, and the opportunities created by those funds, in a
manner that does not reflect or reinforce prior and existing
patterns of discrimnation in the highway construction industry.
Gty of Rchmond v. J. A Croson Co., 488 U.S. 469, 504 (1989).
Pursuant to 15 U.S.C. 8 637, and its inplenenting regul ati ons,

ten percent of federal highway construction funds nust be paid to
smal | busi nesses owned and controlled by “socially and
econom cal |l y di sadvantaged individuals,” as that termis defined
in 8 8(d) of the Small Business Act. Sherbrooke Turf, Inc. v.

M nnesota Dept. of Transp., 345 F.3d 964, 967 (8th G r. 2003).
The federal DOT adopted regulations to inplenent 15 U.S.C. 8§ 637,
but the constitutionality of these regulations as they existed in

1999 was placed in doubt by the Suprenme Court’s decision in
Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 211-12 (1995).

Accordingly, in 1999, the federal DOT promnul gated new
i npl enenting regulations, referred to as the revised
D sadvant aged Busi ness Enterprise (“DBE’) program See 49 C F. R
88 26.21 et. seq. Pursuant to the revised DBE program any
entity, including the ODOT, which accepts bids for federally

12



funded hi ghway construction nust have its own DBE program 49
CF.R 8§ 26.21.

As required under 49 U.S.C. 8§ 26.29, ODOI's DBE program was
required to include provisions for ensuring pronpt paynent of

subcontractors on federally-funded hi ghway projects. For
exanple, a state DBE program nmust require that prinme contracts
include a clause requiring contractors to pay subcontractors
within 30 days of satisfactory performance of the contract, (49
U S C 8§ 26.29(a)), and special provisions for pronpt and full

paynent of retainage. |In addition, 49 U.S.C 8§ 26.29(e) states:

(e) You may al so establish, as part of your DBE
program any of the follow ng additional mechanisns to
ensure pronpt paynent:

(1) A contract clause that requires prine
contractors to include in their subcontracts
| anguage providing that prine contractors and
subcontractors will use appropriate
alternative dispute resolution nmechanisns to
resol ve paynment disputes. You may specify

t he nature of such nechani sns.

49 C.F.R 8§ 26.29(e)(enphasis added).

Upon review of the “pronpt paynment” requirenments of 49
CFEFR 8§ 26.29, it is clear that “Special Provision 109.11
PAYMENTS TO SUBCONTRACTORS” parallels and was drafted in
accordance with ODOI’ s nmandat ed DBE program  Special Provision
109. 11 closely tracks the | anguage of 49 CF. R § 26.29 in
outlining the pronpt paynent requirenents owed by Dobson to its

subcontractors. Using the specific phrasing of 49 CF. R 8§
26.29(e), Special Provision 109.11 further includes a requirenent
that “paynent di sputes” between the contractor and subcontractor

13



be referred to “alternative dispute resolution” for resol ution.
When considered in the context of the regul atory changes nade
after 1999, the court cannot accept Dobson’s argunent that ODOT’ s
act of replacing the “arbitration clause” wordi ng of Standard
Provision 109.11 with the “alternative di spute resol ution”
phrasi ng of Special Provision 109.11 necessarily evidences ODOT’ s
intent to elimnate arbitration and replace it with traditional
medi ati on as the nmeans for resolving contractor/subcontractor

di sput es.

49 CF.R § 26.29 afforded states the authority to require
ADR for “resolution” of contractor/subcontractor paynent
di sputes, and to delineate the acceptable ADR nechanisns. At
nost, the |anguage of Special Provision 109.11 indicates ODOI’ s
intent to supplenent the avail able ADR options, not suppl ant
arbitration as one of those options.

Dobson nonet hel ess argues that the arbitrati on contenpl ated
under Special Provision 109.11 is non-binding arbitration, and
therefore Ratliff’s notion to refer this case to binding
arbitration nust be denied. Cting Dow Corning Corp. v. Safety
National Cas. Corp., 335 F.3d 742 (8th Cr. 2003), Dobson argues
t hat absent any | anguage in an ADR provision specifically stating

that the arbitration is “binding” or will result in a “final”
deci sion, the contracting parties have not agreed to binding
arbitration. Ratliff argues that Special Provision 109. 11
requires the parties to submt disputes to ADR for “hearing and
decision,” and as such, is an agreenent to engage in binding
arbitration that nust be enforced under the FAA. Filing No. 49,
pp. 3-4. See e.g., Wlsey, Ltd. v. Foodmaker, Inc., 144 F.3d
1205, 1208 (9th G r. 1998)(holding “[n]o magi c words such as
“arbitrate” or “binding arbitration” or “final dispute

14



resolution” are needed to obtain the benefits of the
Act”)(quoting AMF Inc. v. Brunswi ck Corp., 621 F. Supp. 456
(E.D.N. Y. 1985)).

Arbitration “is a matter of contract and a party cannot be
required to submt to arbitration any dispute which he has not
agreed so to submt.” AT & T Technol ogies v. Comruni cations
Wrkers, 475 U.S. 643, 648 (1986). The Eighth Crcuit has hel d:

Parties intending binding arbitrati on should say so
explicitly in the agreenent to arbitrate, either by
providing that the arbitration award will be “final and
bi nding,” or words to that effect, or by incorporating
by reference the rules of the Anerican Arbitration
Association or a simlar arbitral body that expressly
provi de for binding arbitration.

Dow Corning Corp., 335 F.3d at 745 (enphasis added). However,
Dow Corning did not hold that in the absence of “final and

bi ndi ng” phraseol ogy, the court nust assunme an arbitration cl ause
refers to only non-binding arbitration. See also, PVI, Inc. v.
Rat i opharm GrbH, 135 F.3d 1252, 1254 (8th Cr. 1998)(hol ding the
nmere inclusion of the phrase “final and binding” in an agreenent

to arbitrate does not necessarily make the award enforceabl e
under the FAA)

As reflected in Dow Corning, the critical question is

whet her the parties intended the arbitration to be binding.
Accordi ngly, although the Dow Corning clause | acked any wordi ng

that the arbitrators’ decision was “final” and “binding,” the
court nonethel ess considered the parties’ intent before deciding
that an arbitration agreenment required only non-binding
arbitration. The clause in Dow Corning stated arbitration was a

“condition precedent” to litigation and required referral of
di sputes to an arbitration board conposed of officials fromthe

15



i nsurance and reinsurance industries. The court held that under
this contract |anguage, the arbitration forum had a decidedly
pro-insurer tilt, and the clause appeared to be designed to
resol ve technical disputes between an insurer and reinsurer, and
not those arising between the insurer and insured. It therefore
found that the insurer and insured did not intend to enter into a
bi nding arbitrati on agreenent, and the cl ause required non-

bi ndi ng rather than binding arbitration as a condition precedent
to filing a lawsuit.

Unl i ke the clause in Dow Corning, Special Provision 109.11

requires referral to a “neutral” ADR forumfor a hearing and
decision. Although the clause does not state the resulting
arbitrator decision is “binding” or “final,” courts generally
apply basic contract |aw principles in determ ning the existence,
validity, and nmeaning of an arbitration clause. First Options of
Chicago, Inc. v. Kaplan, 514 U S. 938, 944 (1995); Volt
Information Sciences, Inc. v. Board of Trustees of Leland
Stanford Junior University, 489 U S. 468, 476 (1989)(affirm ng
use of contract’s choice-of-law provision in determ ning that the

parties intended the California rules of arbitration to apply to
their arbitration agreenent); Stark v. Sandberg, Phoenix & von
Gontard, P.C., 381 F.3d 793, 801 (8th Cir. 2004)(“[S]tate
contract | aw governs whether an arbitration agreenent is

anbi guous.”); Lyster v. Ryan's Famly Steak Houses, Inc., 239
F.3d 943, 946 (8th Cr. 2001)(“State contract |aw governs whet her
an arbitration agreenment is valid.”). Wen applying general

state-law principles of contract interpretation to the
interpretation of an arbitration agreenent under the FAA, due
regard nust be given to the federal policy favoring arbitration.
Volt Information Sciences, Inc. v. Board of Trustees of Lel and
Stanford Junior University, 489 U S. 468, 475-476 (1989).

16



&l ahoma | aw, which governs the interpretation and

enforcement of the prinme contract between ODOT and Dobson,

defines “arbitration” as the “referral of a dispute by the

vol untary agreenent of the parties to one or nore inparti al
arbitrators for a final and binding decision as a determ nation

of their dispute.” Dtto v. RE/JMAX Preferred Properties, Inc.,
861 P.2d 1000, 1002 (Okl. App. 1993).' Likewi se, “arbitration” is
defined in Blacks Law Dictionary as “[a] nmethod of dispute

resolution involving one or nore neutral third parties who are
usual ly agreed to by the disputing parties and whose decision is
bi ndi ng-- Also terned (redundantly) binding arbitration.”

Black’s Law Dictionary (8th ed. 2004), at p. 85. “Arbitration is
the reference of a particular dispute to an inpartial third

person chosen by the parties to a dispute who agree, in advance,
to abide by the arbitrator’s award issued after a hearing at

whi ch both parties have an opportunity to be heard.” Ceneral
Motors Corp. v. Panela Equities Corp., 146 F.3d 242, 246 (5th
Cir. 1998). The essence of arbitration is that “when the parties
agree to submt their disputes to it, they have agreed to

arbitrate these disputes through to conpletion, i.e. to an award
made by a third-party arbitrator. Harrison v. N ssan Mtor Corp
in US A, 111 F.3d 343, 350 (3d Cr. 1997).

[ T] he “common incidents” of “classic arbitration,”
includ[e] (i) an independent adjudicator, (ii) who
applies substantive | egal standards ( i.e. the parties’
agreenent and background contract law), (iii) considers

The court acknow edges that Ratliff has not asked the court
to enforce Special Provision 109.11 under Cklahoma’s Uniform
Arbitration Act. See 12 Okl. St. Ann. 8§ 1863 et. seq. (effective
January 1, 2006). However, “[e]xtant applicable lawis a part of
every contract in [Cklahonma] as if it were expressly cited or its
terms incorporated in the contract.” See e.g., Public Service
Co. of Cklahoma v. State ex rel. Oklahoma Corp. Comin, 115 P.3d
861, 884 (Ckla. 2005).
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evi dence and argunent (however formally or informally)
fromeach party, and (iv) renders a decision that
purports to resolve the rights and duties of the
parties, typically by awardi ng danages or equitable
relief.

Advanced Bodycare Solutions, LLC v. Thione Intern., Inc., 524
F.3d 1235, 1239 (11th G r. 2008).

Based on the generally accepted description and definition

of “arbitration,” which is consistent with the definition set
forth in Cklahoma case |aw, in the absence of | anguage,

ci rcunst ances, or evidence indicating the parties’ intent to
agree to non-binding arbitration, (such as referral to a non-
neutral arbitration forumor |anguage indicating the arbitration
wi |l be non-binding), an agreement to submt disputes to a

neutral forumfor “hearing and decision” by “arbitration” refers

to a binding arbitration process. See e.g., MDonnell Douglas

Fi nance Corp. v. Pennsylvania Power & Light Co., 858 F.2d 825,
830 (2d G r. 1988) (holding an arbitration agreenent existed where
the |l anguage failed to state the process was “final” or

“binding,” yet clearly manifested the parties’ intent to submt
certain disputes to a specified third party for a decision).

| find that the “arbitrati on” process of Special Provision
109. 11 is binding arbitration.?

2Even assuming the clause requires “non-binding
arbitration,” a clause requiring non-binding arbitration is

nonet hel ess enforceabl e under the FAA. “Binding arbitration is
no doubt the normunder the FAA, but no express |language limts
the statute to binding arbitrati on agreenents.” Dow Corning, 335

F.3d at 747-748. Dow Corning held that the FAA authorizes
judicial review of arbitration decisions arising from non-binding
arbitration proceedi ngs conducted as a condition precedent to
litigation, specifically noting that “[o]ther circuits have held
that the FAA applies to at | east sone agreenents to engage in
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Dobson argues that this case cannot be stayed and
arbitration conpell ed under he FAA because Special Provision
109. 11 does not require arbitration; contractors and
subcontractors can choose to nediate rather than arbitrate. |
di sagr ee.

First, read as a whole, Special Provision 109.11 rmandates
ADR, and states the parties nust submt their dispute to a
neutral nediator or arbitrator for a hearing and decision. Even
if described in the clause or by the parties as “nediation,”
resolution of a dispute by referral to a neutral third party for
a hearing and decision is arbitration. Dtto, 861 P.2d 1000,
1001 n. 1 (“Although the clause refers to “nmediation,” the

process is clearly binding on both parties, and is therefore
i ndi stinguishable from and may be treated as, an agreenent to

mandat ory, non-binding arbitration.” Dow Corning, 335 F.3d at
747 (relying on United States v. Bankers Ins. Co., 245 F.3d 315,
322 (4th Gr. 2001); Wlsey, Ltd. v. Foodneker, Inc., 144 F.3d
1205, 1207-09 (9th Cr. 1998); Harrison v. Ni ssan Mt or Corp.
111 F. 3d 343, 349-50 (3d Gir. 1997)). See also, Kelley v.
Benchnmark Hones, Inc., 250 Neb. 367, 550 N.W2d 640 (1996),

di sapproved on other grounds, State ex rel. Bruning v. R J.
Reynol ds Tobacco Co., 746 N.W2d 672, 679, 275 Neb. 310, 319
(Neb. Mar 28, 2008))(FAA applies to nonbinding arbitration).

The Eighth Grcuit “will not interpret an arbitration
agreenent as precluding the application of the FAA unless the
parties’ intent that the agreenent be so construed is abundantly
clear.” Dow Corning, 335 F.3d at 748. Accordingly, even
assuming the arbitration referred to in Special Provision 109. 11
is non-binding arbitration, if such arbitration is contractually
required, the court nust enter an order staying this litigation
pendi ng the parties’ conpletion of non-binding arbitration. See
also, De Valk Lincoln Mercury, Inc. v. Ford Motor Co., 811 F.2d
326, 335-37 (7th Gr. 1987)(holding plaintiff’'s failure to
nmedi at e under provision requiring nediation as a condition
precedent to pursuit of other renedies resulted in a grant of
sumary judgnent to defendants).
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arbitrate disputes.”)(citing MDonnell Douglas Finance Corp.
858 F.2d at 830). Wiether couched in terns of “medi ation” or
“arbitration,” a clause that mandates use of a neutral non-

judicial forumfor conducting a hearing and issuing a decision to
resolve or settle the parties’ dispute is enforceable under the
FAA. See al so, Fisher v. GE Medical Systenms 276 F. Supp. 2d 891
(M D. Tenn. 2003)(holding an agreenent to nediate clains in an

i ssue resol ution process involving an outside nmediator is an
agreenent to “arbitrate” covered by the FAA); CB Richard Ellis,
Inc. v. Anmerican Environnmental WAste Managenent 1998 W 903495,
2 (E.D.N.Y. 1998) (holding a nediation clause that mani fested the
parties’ intent to provide an alternative nethod to “settle”

controversies fits within the FAA's definition of arbitration);
AME, Inc. v. Brunswick Corp., 621 F. Supp. 456 (E.D.N.Y.1985)
(hol ding the essence of arbitration is that third parties decide

di sputes; arbitration need not include an adversary proceedi ng,
subm ssion of evidence, wtnesses and cross-exam nation).

Second, even assum ng Special Provision 109.11 allows the
parties to choose between arbitration (which generally includes a
hearing and a decision rendered by a third party), and
traditional nediation (where the parties decide how to resolve
the dispute with a third party’s assistance but w thout an
adversary hearing), this choice does not nmake the cl ause
unenf orceabl e under the FAA. Dobson argues to the contrary,

citing Advanced Bodycare Solutions,LLC v. Thione Int’l, Inc., 524
F.3d 1235 (11'" Cir. 2008). Dobson clains “[a]n agreenent that
provi des sone formof arbitration as one of many alternative

di spute resol ution nechani sns that may be chosen does not
constitute an agreenent to arbitrate under the FAA " (filing no.
47, p. 9), and if parties can fulfill their pre-suit duties under
the contract wi thout undertaking arbitration, they did not enter
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into an arbitration agreenent enforceable under the FAA. Filing
No. 47, p. 9.

The contract in Thione stated that disputes nust be
submtted to “nediation or non-binding arbitration” prior to
filing a lawsuit. Thione found that nediation is not arbitration
and cannot be conpell ed under the FAA, but non-binding
arbitration was within the scope of FAA enforcenent. Thione
concl uded that since the parties were permtted to choose an ADR
option that was not governed by the FAA, they were not required
to resolve their dispute through an arbitration process
enf orceabl e under the FAA. The existence of a non-FAA ADR choice
rendered the clause unenforceabl e under the FAA. Thione
expl ai ned:

This is nerely an application of the principle that
arbitration is a creature of contract; a party may not
be conpelled to arbitrate if he did not agree to do so.
. When an aggrieved party nmay satisfy his
contractual duties under a dispute resolution clause

wi t hout undertaking arbitration, he has not obligated
hinmself to settle the dispute by arbitration. So if

ei ther procedure specified in this contract is not
“arbitration” under the FAA [arbitration cannot be
conpel | ed under the FAA].

Thi one, 524 F. 3d at 1240.

The Eleventh Circuit’s decision in Thione is difficult to
square with the Eighth Crcuit’s reasoning and holding in
Anerican Italian Pasta Co. v. Austin Co., 914 F.2d 1103, 1103
(8th Gr. 1990). In Anerican Italian, the parties had entered
into a construction contract which stated that if a dispute arose

bet ween the contractor and owner, they would attenpt to settle it
before filing suit, and if they both agreed the di spute could not
be settled, “then such dispute or disagreenent may be submtted
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to arbitration in accordance wwth the Rules of The Anerican
Arbitration Association in which event, the decision of the
arbitrators shall be final and binding upon the parties.”
Anerican ltalian, 914 F.2d at 1104 (enphasis added). A dispute
arose that could not be settled, and the construction conpany

notified the Anerican Arbitration Association to proceed with
arbitration. The owner noved to stay the arbitration, arguing
that since the contract between the parties permtted but did not
conpel participation in arbitration, the agreenent was not

enf orceabl e under the FAA

The trial court held that “perm ssive arbitration” at the
request of only one party to the dispute was not enforceabl e
under the FAA. The Eighth Crcuit reversed. Anerican Pasta held
that in order to give effect to all of the contract provisions

and to avoid rendering any terns neani ngl ess, the court nust
construe the structure and | anguage of the contract to mean that
arbitration was nmandatory if requested by either party. The
court reasoned that “[t]here would be no reason for the
arbitration language . . . if the parties intended it to be
perm ssive, for the parties could voluntarily have agreed to
submt a dispute to arbitration in the absence of such a
provision.” Anerican Italian, 914 F.2d at 1104.

Even if the court assunes that Special Provision 109.11
contenpl ates, as one ADR option, traditional nediation (with no
hearing or third party decision), the provision also clearly
contenpl ates a hearing and decision by arbitration. Dobson
“accepted that arbitration was a potential nethod of dispute
resolution,” and its claimthat it never agreed to arbitration
| acks nmerit. Howard Fields & Associates v. Gand Wailea Co., 848
F. Supp. 890, 896 (D.Hawaii 1993). |If Dobson can sinply ignore
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the ADR requirenents of Special Provision 109.11 and is permtted
to continue pursuing litigation despite Ratliff’'s contractua
demand for arbitration, Special Provision 109.11 is superful uous.
Such an interpretation is contrary to the strong federal policy
in favor of arbitration and of ensuring “the enforceability,
according to their terns, of private agreenents to arbitrate.”
Volt Info., 489 U.S. at 476. If Special Provision 109.11 is
interpreted to mean that neither arbitration nor nediation can be

required unless both parties agree to do so after the dispute
arises, the clause is neaningless. As explained in Anerican
Italian, the parties can always agree to engage in either of
t hese ADR processes, and a pre-dispute clause so stating adds
nothing to the contract.

When Ratliff demanded arbitration, while Dobson instead
filed suit before participating in or demandi ng ADR to resol ve
the dispute, arbitration becanme mandatory and enforceabl e under
the FAA. See e.g., Stones River Elec., Inc. v. Chevron Energy
Solutions Co., 2007 W 433083, 3 (WD. Ky. 2007) (hol ding
arbitration was required under the FAA where the parties were

required to either agree to submt to non-binding nediation or
file awitten arbitration demand, and one party demanded
arbitration); Howard Fields & Associates, 848 F. Supp. 890

(hol ding that even if the contract did not mandate arbitration,

where one party demanded arbitration under a clause which stated
that parties agreed to “neet pronptly to negotiate, nediate, or
arbitrate any claini arising out of the contract, arbitration
woul d be conpel | ed under the FAA).

| T THEREFORE HEREBY |'S RECOVMENDED to the Honorabl e Richard
G Kopf, United States District Judge, pursuant to 28 U S.C. 8§
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636(b), that the notion to conpel arbitration filed by the
def endant and counter claimant, Ratliff, Inc., (filing no. 33),
be grant ed.

The parties are notified that failing to file an objection
to this recomendation as provided in the local rules of this
court may be held to be a waiver of any right to appeal the
court’s adoption of the recomrendati on.

DATED t his 6'" day of Novenmber, 2008.

BY THE COURT:

s/ David L. Piester

David L. Piester
United States Magi strate Judge
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