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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

JACQUELINE E. BOWEN, an
individual, and STEPHEN T. BOWEN

an individual,
Plaintiffs, 4:11CV3163
V.
ALLIED PROPERTY AND MEMORANDUM
CASUALTY INSURANCE AND ORDER

COMPANY, an lowa Corporation,
d/b/a Allied Insurance, a Nationwide
Company,

Defendant.
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This matter is before the court on the plidiis’ motion for attorneys’ fees and costs
(filing 81), filed pursuant tdleb. Rev. Stat. § 44-35and this court's memorandum and
order (filing80) finding in favor of plaintiffs Jadk and Stephen Bowen (“the Bowens”)
in the amount of $250,000 under an underinsuametbr vehicle benefits provision of an
insurance policy issued by defendant Allleaperty and Casualty Insurance Company
(“Allied”) to the Bowens. The Bowensqaest $130,063.50 in attorneys’ fees for the
merits litigation, $19,667.50 in attorneys’ fdespreparation of the fee application, and
$7,088.44 in costs, for a total of $156,819.44. (Fi@@gt CM/ECF pp. 14; Filin@2-1
at CM/ECF pp. 8-9.)

Allied does not dispute that the Bowearg entitled to attorneys’ fees undieb.
Rev. Stat. § 44-35%ut argue that the amount ekl requested is unreasonable because

'Neb. Rev. Stat. § 44-35%ovides in part: “In all cases when the beneficiary . . .
brings an action upon any type of insurance policy . . . against any company . . . doing
business in this state, the court, upon rendering judgment against such company, . . . shall
allow the plaintiff a reasonable sum as anrattg’s fee in addition to the amount of his
or her recovery, to be taxed as part of the costs.”
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(1) the number of hours billed is excessive; (2) the hourly rates claimed exceed the
customary market rate; (3) counsels’ billmegords are vague and not itemized; (4) costs
cannot be recovered without submittingeaified bill of costs pursuant tdECivR 54.1

In this diversity case, we apply the choice of law rules of Nebraska, the
forum stateSeeFerrell v. West Bend Mut. Ins. C893 F.3d 786, 796 (8th
Cir.2005) Under Nebraska law, attornegefs are procedural and therefore
governed by the law of the forum stdtieb. Nutrients, Inc. v. Shepheff1

Neb. 723, 626 N.W.2d 472, 518 (200%ge alscCity of Carter Lake v.
Aetna Cas. and Sur. Cd04 F.2d 1052, 1062 (8th Cir.197@pplying
Nebraska law and granting attorney feea contract governed by lowa law
because attorney fees are procedural).

Schaffart v. ONEOK, Inc686 F.3d 461, 475 {8Cir. 2012) See alsaVeitz Co. v. MH
Washington631 F.3d 510, 528 {8Cir. 2011)(“In a diversity action, state law governs
the availability of attorney’s fees wher® conflicting federal statute or court rule
applies.”);Ferrell v. West Bend Mut. Ins. C&93 F.3d 786, 796 {&Cir. 2005)(whether
attorney-fee issue is “substantive” férie purposes is separate question from whether
attorney-fee issue is “substantive” or “procedural” for purposes of choice-of-law analysis).
Thus, | shall apply Nebraska law in determining a proper and reasonable attorney fee.

“The determination of attorney feesanded pursuant to § 44-359 is a matter within
the discretion of the trial courtKoehler v. Farmers Alliance Mut. Ins. C666 N.W.2d
750, 755 (Neb.1997)There is no presumption of reasonableness placed on the amount
offered by the party requesting feegdung v. Midwest Family Mut. Ins. C853 N.W.2d
778, 783 (Neb. 2008)To determine a reasonable awafrdttorneys’ fees under Nebraska
law,

it is necessary for the court to consitiee nature of the litigation, the time
and labor required, the novelty and difficulty of the questions raised, the
skill required to properly conduct the case, the responsibility assumed, the
care and diligence exhibited, the resulihef suit, the character and standing

of the attorney, and the customary charges of the bar for similar services.

Young 753 N.W.2d at 783




As a general matter, and consideringaheve factors, the amount involved in this
contract dispute regarding thepayment of underinsured motorist
benefits—$250,000—warranted a fair amourtirok and effort by the skilled, thorough,
and well-respected plaintiffs’ attorneys in this case. (FBid, Aff. Gene Summerlin;

Filing 82-2 Qualifications of Plaintiffs’ Counsel.) As Allied points out, the subject
matter of this case was not complex, liabifity the underlying rear-end car accident was
admitted, and the only issue to be resolvethe one-day non-jury trial was the amount

of damages. (Filin@3, Def.’s Br. Opp’'n Pls.” Mot. Atty. Fees at CM/ECF p. 13.)
However, Allied raised issues that made thially routine contract case more complex

and time-consuming, such as asserting that Jackie Bowen suffered from a pre-existing
medical condition and that much of her medical treatment was unnecessary, as well as
attempting to quash an expert deposition (Filid, to exclude evidence of Stephen
Bowen’s loss-of-consortium claims (FilirgR), and to supplement one of its expert’s
opinions outside the expert disclosure deadline and shortly before trial @4)ing

The plaintiffs obtained excellent resulisllied offered to confess judgment in the
amount of $100,001. (Filing2-6) The court determined the contract covered loss-of-
consortium claims, determined that tatamages exceeded $350,000, and awarded full
policy limits in the amount of $250,000. (Filig®, Findings of Fact & Conclusions of
Law.) “Where a plaintiff has obtained excealieesults, his attorney should recover a fully
compensatory fee. Normally this will eampass all hours reasonably expended on the
litigation, and indeed in some casesgteptional success an enhanced award may be
justified.” Hensley v. Eckerhard61 U.S. 424, 435 (1983)

Allied’s specific objections to the plaintiffs’ application for attorneys’ fees and
costs are addressed below.

A. Number of HoursBilled

The Bowens request $149,731.00 in masys’ fees for 701.1 hours of work
performed by three lawyers and one paralegal at hourly rates ranging from $95 for the
paralegal and from $175 to $275 for the lawyers, as summarized below:



Timekeeper Rate Hours Subtotal
Gene Summerlin (Atty) $275 331.1 $91,052.50
Andrew Weeks (Atty) $175 242.5 $42,437.50
Henry Wiedrich (Atty) $210 35.9 $7,539.00
Vern Schulte (Paralegal) $95 __ 916 $8,702.00
Totals 701.1 $149,731.60

In addition to written discovery, this case involved the preparation for and taking
of six depositions, including four experttmesses whose depositions were conducted in
Grand Island, Lincoln, and Omaha, Nelkasas well as in Green Bay, Wisconsin.
significant time briefing various issues, esphyim the discovery stage. For example,
following the deadline in the pretrial progston order for Rule 35 exams, Allied filed a
motion to extend the progression order and retpaethat Jackie Bowen submit to a Rule
35 exam. (Filing30.) The Bowens objected and fully briefed the issue. (FBihgy
After the Bowens noticed the deposition of Bssay, Allied filed a motion to quash the
deposition and sought to disclose new opinions. (Fdidg Following Magistrate
Zwart's ruling on the disclosure of additidrexpert opinions, Allied filed objections and
the parties submitted briefs related to the objections. (Fi6idg89.) Allied also filed
a motion to exclude evidence of loss of consortium, an issue that was fully briefed by the
reply briefs, and the application for attorseyees and costs now before the court.
(Filings 75, 76, 78, 79.)

The plaintiffs have filed declaratiobg Jefferson Downing (“Downing”) and Peter
Wegman (“Wegman”), two Lincoln attorneys with significant experience in personal

20Of the total time spent on this litigatidRlaintiffs’ attorneys and paralegal spent
612.2 hours conducting discovery, in triahd preparing numerous briefs, totaling
$130,063.50, and 88.9 hours preparing the fee application for a total of $19,667.50.

4



injury litigation, in support of the amount hours spent on this litigation. (Filir@R2-7,

Decl. Jefferson Downing { 3; Filing2-8 Decl. Peter Wegman § 3.) Downing and
Wegman are equity participants in long-¢imeputable Lincoln firms and are familiar
with the Lincoln and Omaha legal markeks Bowen litigation, and the work product of
Bowen’s counsel. (Filing2-711 2, 4-8; Filing32-81 2, 6-8.) In both Downing’s and
Wegman'’s opinions, the time Plaintiffs’ attorneys devoted to this litigation was reasonable
given the issues presented, the quality ofllegevices provided, and the results obtained
by the firm. (Filing82-7 11 14-15; Filing82-8 11 13-14.)

Allied has filed declarations and aféivits from three experienced and well-
respected lawyers who primarily perfoinsurance defense work. (Filirdg-1, Decl.
Robert Lannin; Filing4-2, Aff. Randall Goyette; Filin@4-3 Aff. Brian Nolan.) These
lawyers generally state that the rates chéaitgePlaintiffs’ counsel are too high and the
number of hours spent on this case was excessive. Specifically, Allied argues that the
hours spent on researching and preparingctiraplaint, initial disclosures, general
discovery, depositions, briefing, and atteys’ fee application were unreasonable.
(Filing 83 at CM/ECF pp. 6-14.)

“A court may reduce attorney hours, and consequently fees, for inefficiency or
duplication of services inases where more than one attorney is uged.”by L.B. v.
Kierst, 56 F.3d 849, 864 (&ir. 1995) While the court is obligated to review the records

*Robert Lannin’s declaration claims thatcording to counsgltime statements,
Plaintiffs’ counsel spent “slightly less th&0 hours” on drafting, filing, and serving the
complaint, 24 hours on initial disclosur88,hours on responses to written discovery, 125
hours on post-trial briefing, and 88 hours oa #ttorneys’ fee application. (Filirgf-1
111.) The declaration asserts that the dampshould have taken 3 hours to prepare and
file, initial disclosures should have takenHdurs, responses to written discovery should
have taken 15 hours, post-trial briefing slhibliave taken 62.5 hours, and preparation of
the attorneys’ fee application should have taken 22 hours. (fBitiry Decl. Robert
Lannin § 11.) Allied contends in its brigfat work on initial disclosures should have
consisted of no more than 4 hours of pajaléime and 1 hour of attorney time (Fili&g
at CM/ECF p. 9); discovery responsé®uld have taken no more than 10 houds)y
post-trial briefing should have taken no more than 25 hédrsi{ CM/ECF p. 12); and
the application for attorneys’ fees should have taken 22 himlurat(CM/ECF p. 13).
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submitted by counsel, verify the accuracyhafrecords, and deduct excessive, redundant,
and otherwise unnecessary wdtk& | Sanitation v. City of Columbud412 F. Supp. 2d
902, 904 (D. Neb. 2000ix is not necessary for the coto parse through counsels’ billing
records to tally the hours spent on each ewery pleading, diswvery, research, and
briefing task to assess whether theetigpent on each task meets some amorphous
standard of reasonablenesstfat individual piece of workSeeAston v. Sec’y of Heath

& Human Svs.808 F.2d 9, 11 (2 Cir. 1986)(in context of attorneys’ fees application in
social security appeal, while counsel dpably wasted some time in the drafting of
pleadings and memoranda . . . the district court has broad discretion in this area. ... The
district court need not have scrutinizsth action taken or the time spent on iflénkins

v. General Collection, C02009 WL 3631014, at *3 (D. Neb. Oct. 26, 200®) case
brought under Fair Debt Collection Practigées and Nebraska Consumer Protection Act,
“[t]he Court will not parse through the volumindbiflings in an attempt to determine the
reasonableness of each and every entry . .Cdlegrove v. Barnhar435 F. Supp. 2d
218, 221 (W.D.N.Y.2006{court need not “scrutinize eaahtion taken or the time spent
on it when determining what is reasonaldeti may exercise its discretion “simply to
apply a reasonable percentage reductionmaaical means of trimming fat from a fee
application”) (internal quotation marks & citation omitted).

While | am not persuaded Inyost of Allied’s objectiorfsto the amount of hours
billed by Plaintiffs’ counsel for various tasks, there are some exceptions for which
deductions will be made:

“Specifically, | reject Allied’s argumenhat the amount of time spent on expert
depositions of physicians was excessias, these depositions involved conflicting
opinions by medical “experts,” and the depositions were used at trial in lieu of live
testimony. Further, | am not persuadedhmsy estimations provided by Allied’s affiants
as to the time Plaintiffs’ cousbkshould have spent perfommgi various tasks, as Allied’s
affiants mainly practice insurance and personalrydefense, and it is not clear that their
time estimates are applicaldePlaintiffs’ counsel, who lththe burden of proof and were
faced with a vigorous defense strategy.
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(1) 22 hours billed primarily by a paralé¢®2,778.00) for review of deposition
testimony for possible amendments unreasonable because such
amendments are to be madethy deponent, not the attorneyeeFed. R.

Civ. P. 30(e)

(2) Plaintiffs request attorneys’ fees i hours of preparation of the post-trial
brief (Filing 82-4at CM/ECF pp. 7-8) and @bhours for the reply briefd.
at CM/ECF pp. 8-10). Both briefs (Filing$, 78) were 25 pages long and
did not involve overly complex legal issues, but they were well-written and
contained thorough descriptions of the facts with accurate citations to the
trial transcript. Under these circgtances, | conclude that 40 hours for
preparation of the initial trial brief was reasonable. Because the reply brief
(Filing 78) generally involved discussion otsame facts that were laid out
in the post-trial brief (Filing6), 20 hours of billable time was appropriate.
Therefore, | shall reduce the plaintiffs’ fee request by $15,862 for 72.1
excess hours of post-trial briefing performed by three attorneys at a Blended
hourly rate of $220.

°Plaintiffs do not object to Allied’s samary and calculation of the time spent
performing this task. (Filin@3 at CM/ECF pp. 9-10 (Def’s Br.); Filin§2-3 (Billing
Records).) Also, because the billing recordssieveral tasks in each daily entry, it is not
possible to discern how much time was spent on each task performed that day. Therefore,
| shall deduct the full amount billed for that day.

°The blended hourly rate is the average of the three attorneys’ hourly rates.

‘See, e.gGlenn v. Astrue2011 WL 2135454, at *3 (W.D. Mo. May 31, 2011)
(48.3 hours to prepare brief in social s@gusppeal reasonable when stakes were high,
administrative record was abnormally long,ecasms medically complex, brief made five
arguments, quality of work was noticeably betten what court typically received from
plaintiffs’ counsel in similar casesdclient received excellent outcomeullenweider-
Leos v. Hartford Life & Acc. Ins. C®2010 WL 457743, at *6 (N.D. lowa Feb. 1, 2010)
(amount of fees requested for researathwriting was “slightly excessive” and would be
reduced by 5 percent, but “Attorneys areextpd to conduct diligent, thorough research.
Devoting time to research and understand the cases Defendant cited in its brief is a
reasonable task, although the time expendedisslightly higher than it should be. The

v



(3) The plaintiffs request attorneys’ fees for 88.9 hours ($19,667.50) spent by
two lawyers for preparation of the application for attorneys’ fees and
expenses. (Filing2-5at CM/ECF pp. 2-4.) ®en that Plaintiffs’ counsel
are experiencédn filing such applications ifederal court, and that Allied
has filed affidavit&indicating that 88.9 hourséxcessive in this community
for the preparation of a fee application in a straight-forward case like this
one, attorneys’ fees shall be award@d20 hours for this task. Therefore,
| shall reduce the plaintiffs’ request for fees for preparation of the fee
application by $15,502.50 for 68.9 essehours spent by two attorneys at
a blended hourly rate of $225.

(4) A 15% reduction in overall fees requested shall be applied to account for
duplication of effort and billing for clerical tasks.

court . . . finds that Plaintiffs’ briefs did nobntain superfluous arguments or facts. Stated
another way, the court finds that the stlghigh amount of time spent researching and
writing is reflected in the thoughtful anddrough composition of Plaintiff's briefs and
arguments.”)

8See El-Tabech v. Clarkilo. 4:04CV3231 (D. Neb. 20049ilings 191, 193 194,
233 234, 235, 270, 271, 272 278); American Simmental Ass’'n v. Coregis Ins., Glo.
4:98CV3327 (D. Neb. 1998) (Filings 136, 137).

%Filing 84-1at CM/ECF p. 6 (stating that 88 hetor preparation of fee application
IS not “a reasonable expenditure, if in faohtemporaneous time records had been kept
and reviewed monthly. In my opinionr@asonable professional time for submission of
a fee motion should be one-fourthtbé requested hours”); Filin§4-3at CM/ECF pp.
4-5 ($19,667.50 in fees for preparing fee laggtion in this case is “an excessive and
unreasonable amount of timegpend on an eighteen page brief and a few Affidavits”).

9SeeFiling 82-3 at CM/ECF pp. 4-16 (counsels’ billing records for this case
include repetitive billing at a paralegal rate éterical tasks such as opening the case in
the court’s electronic filing system; preparing correspondence; filing and docketing;
issuing summons; revising the civil cover sheathering, delivering, assembling, and
organizing materials; and scheduling videgmry). “In calculating attorneys’ fees,
‘purely clerical or secretarial tasks should hetbilled at a paralegal rate, regardless of
who performs them.”Murray v. Collections Acquisitions, LL®lo. 8:11CV301, 2012
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The deductions discussed above H8,142.50 for 163 hours of excess work, plus
an additional 15% overall reduction:

HOURS FEE AMOUNT
Initial Request Merits: 612.2 hours $130,063.50
Fee App: 88.%hours $19,667.50
701.1 hours $149,731.00
Deduction for Excess Merits: —94.1 hours —$18,640.00
Billing Fee App: _—68.%0urs —$15,502.50
— 163 hours —$34,142.50
Subtotal 538.1 hours $115,588.50
Total After 15%
Additional Deduction for 457.38 hours $98,250.22
Duplication & Clerical
Tasks

In light of the high quality of legal s@ces provided and the excellent results
obtained by Plaintiffs’ counsel—but takinganaccount excess and inappropriate billing
in the areas discussed above—I concludettie expenditure of 457.38 billable hours on
the merits litigation and attorneys’ fee application is fair and reasotable.

WL 2577211, at*2 (D. Neb. July 3, 201@uotingMissouri v. Jenkins by Agyeiol U.S.

274, 288 (1989) The defendants have filed evidence establishiagttie customary
practice in the local market is that such secretarial tasks would not be billed at a paralegal
rate and “would simply be considered office overhead.” (FBi#4gat CM/ECF p. 4.)

Emery v. Hunt 272 F.3d 1042, 1048 {8Cir. 2001) (“Plaintiffs are not entitled to
reimbursement for expenses that are panobrmal office overhead in the community.”)

HAs | stated in a previous case involvattprneys’ fees under § 44-359, “This does
not mean | agree that every hour billed wasessary and customary. This finding means
that when the total number of hours is congden relationship to the nine factors set out
by the Nebraska Supreme Cotnig total number of hours billed is within a range that a
reasonably prudent person would find a¢abfe in the relevant marketJohnson Intern.
Co. v. Jackson Nat'l Life Ins. C@12 F. Supp. 966, 984 n.24 (D. Neb. 1993)
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B. Hourly Rates

Allied challenges the hourly rates of Pl#iis’ attorneys and paralegal, arguing that
the rates are excessive for the Lincolnpheka, market; that the attorneys may not
actually have billed Plaintiffs at those mteecause the lawyers may have taken the case
on a contingency basis; arttheiney Gene Summerlin’s ctaied hourly rate was much less
in a prior prisoner civil rights casgl-Tabech v. Clarke616 F.3d 834 (8Cir. 2010)

The marketplace is the district courgjside in determimg what constitutes a
“reasonable” hourly rate, along with the court’'s own knowledge of prevailing market
rates.Missouri v. Jenkins#91 U.S. 274, 285 (198%anig v. Lee415 F.3d 822, 82518
Cir. 2005)(“When determining reasonable hourly satdistrict courts may rely on their
own experience and knowledge of prevailing nearates.”). This court has repeatedly
determined that hourly rates similar to those charged by the Bowens’ attorneys are
reasonable in the Omaha and Lincoln, Nebraska, markeEurther, the Bowens’

12See, e.gDoe v. State of Nebraskiso. 8:09CV456, 2012 WL 6681855 (D. Neb.
Dec. 21, 2012{$300 and $225 hourly rates for attora@yere consistent with prevailing
market rates in Lincoln and Omaha, Nebraskalgy v. Sun Life & Health Ins. Cd\o.
8:09CV303, 2012 WL 182245, at *7 (D. Neb. Jan. 20, 20%8&)ith Camp, C.J.) (average
hourly rates of $345, $290, $212, and $185 for plaintiff's attorneys in ERISA case were
reasonable for the Omaha, Nebraskarket in comparable casedyke v. Ohio Nat. Life
Ins. Co, No. 8:10CV263, 2011 WL 6260433 (D. Neb. Dec. 15, 2@$h)ith Camp, J.)
(rate of $225 per hour reasonable on claim against life insurance comgapypg
Ethanol, LLC v. Affiliated FM Ins. ColNo. 7:05CV5010, 201WL 2399507 (D. Neb.
June 11, 201Q)Strom, J.) (out-of-state counsetbtled rate of $385.27 per hour and local
counsel rate of $240 per hour reasonaplelaim against insurance comparigilogg
v. Nike, Inc. No. 8:07CV70, 2010 WL 32399®D. Neb. Jan. 20, 201@Bataillon, C.J.)
(hourly attorneybilling ratesof $175 to $335 were reasonable in patent case in Omaha,
Nebraska, market}ierone Bank v. Hdford Cas. Ins. Cq.No. 4:08CV3156, 2009 WL
4800578 (D. Neb., Dec. 8, 2009Kopf, J.) (local cours rate of $240 per hour
reasonable)Sheriff v. Midwest Health Partners, P.(No. 8:07CV475, 2009 WL
2992513, at *10 (D. Neb. Sep. 16, 20@¥halken, M.J.) (in Title VII action, Omaha
attorneys’ hourly rates of between $200 aB@®appeared consistesith hourly rates
in the relevant market based on evidence in the regdhig@f Automotive Systems, Inc.
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attorneys and paralegal have impressdgal backgrounds and a significant amount of
litigation experience. (Filing2-1, Decl. Gene Summerlin; Filin82-2, Descriptions of
Counsels’ Experience.)

| am not persuaded by Allied’'s argunmighat because the Bowens may have
entered into a contingency-fee agreement with their attorneys, they did not actually pay
the fees billed, making the fees requeste@aswnable. First, theis no evidence of a
contingency-fee agreement between the Bovesenstheir attorneys. Moreover, even if
there were such an agreement between thiepat would have no bearing on the award
of attorneys’ feesQuigley v. Winter598 F.3d 938, 956 (8th Cir. 201(0)The attorney’s
fees provided for in a contingent-fesgreement is not a ceiling upon the fees
recoverable.™) (quotin@lanchard v. Bergeram89 U.S. 87, 96 (198p)see alsRuby
Co-o0p. Co. v. Farmers Elevator Mut. Ins. C#50 N.W.2d 239, 243 (Neb. 197(7The
allowance of areasonable attorney’sifeder section 44-359, R.R.S.1943, has no relation
to the fee contracted for on a contingency basis.”).

Finally, Allied’s argument that attorn€yene Summerlin requested a much lower
hourly rate in thé&l-Tabechprisoner civil rights case is ilevant because at the time that
case was litigated, “[ulnder the PLERAthe recoverable hourly rate [was] capped at
$138.00.”El-Tabech v. ClarkeNo. 4:04CVv3231, 2011 WL 1979844t.*3 (D. Neb. May
20, 2011)on remand from Eighth Circuit Court of Appeals).

Therefore, | conclude that the hourly rates of the Bowens’ attorneys and
paralegal—Gene Summerlin ($275), Andiigeks ($175), Henry Wiedrich ($210), Vern

v. Astering Nos. 4:97CV3017 & 8:07CV58, 2008L 151271, at *4 (D. Neb. Jan. 11,
2008)(Kopf, J.) (awarding attorneys’ fees astua civil contempt sanctions and finding
that hourly rates of $115 to $295 were withinga lawyers practicing in this court charge
for work of similar complexity)Developmental Services of Nebraska, Inc. v. City of
Lincoln, No. 4:04CV3272, 2007 WL 1959244, at *1 (D. Neb. July 2, 2QRapf, J.)
(awarding $250,000 in attorneys’ fees in Fmusing Act case after reducing hourly rates
to between $125 and $300 to bring in line wélevant market for lawyers of comparable
skill and experience).

*The “PLRA" refers to the Prison Litigation Reform Act.
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Schulte (Paralegal, $95)—are fair and reaband represent the market rates for this
area, given the level of expertise, skill, &xgerience of Plaintiffs’ counsel and the nature
of this particular case.

C. Vaqgueness of Billing Records

Noting unspecific “[v]laguebilling entries . . . scatted throughout Plaintiffs’
timesheets” and the evils of “block billing}"Allied contends a reduction of fees is
necessary. | conclude that any vaguenessunsels’ billing records was fairly taken into
account by the above 15% reduction in hoursrodai for duplication of effort and clerical
tasks. | have also accounted for counseds’ of “block billing” by deducting entire days
of billing time when | could not determine hawnuch time was spent on a particular day
for tasks that were improperly billedSdesupranote 5 (deducting 22 hours billed for
review of deposition testimony).)

D. Recovery of Costs

“l interpret “block billing” to mean a pagraph containing multiple tasks with only
one increment of time noted (like 3.20 hguand one amount billed ($304.00) for the
collection of listed tasks, as in the example below:

04/27/2012

VMS Preparation of J. Bowen deposition amendments.
Correspondence from G. Summerlin re: Dr. Swift
records. Review medical records for same. Multiple
teleconferences with Internal Medical Associates re:
same. Correspondence to G. Summerlin re: same.
Correspondence from G. Summerlin re: Dr. Cannela
records. Review documents re: same. Teleconference
with IMA re: same. Correspondence to G. Summerlin
re: same.

(Filing 82-3at CM/ECF p. 18.)
12



The Bowens request $7,088.44 for photocopies, postage, mileage, expert
consultation and deposition fees, court repartests, and business travel, lodging, and
meals. (Filing82-1at CM/ECF p. 7; Filing32-3at CM/ECF pp. 27-28; Filing§2-4 at
CM/ECF p. 10.) Of this requested amount588.00 was “the amount of fees paid to the
Bowens’ and to Allied’s expert witnesses.” (Filia§ at CM/ECF p. 11; Filin@2-3 at
CM/ECF p. 28.)

As stated abovelNeb. Rev. Stat. § 44-358llows the plaintiff to recover “a
reasonable sum as an attorney’s fee in amdit the amount of his or her recovery, to be
taxed as part of the costs.” Both Nelesind federal law allow for the recovery of
“costs” by a prevailing plaintiftSeeNeb. Rev. Stat. 8§ 25-17{&osts shall be allowed
of course to the plaintiff ...upon a judgment in favor of thaintiff, in actions for the
recovery of money only”)Eed. R. Civ. P. 54(d)(1(fcosts . . . should be allowed to the
prevailing party”);28 U.S.C. 8 192@judge or clerk of court may tax costs for fees of
marshal or clerk, transcripts, printingitnesses, photocopies, docket fees, and court-
appointed experts).

Further, reasonable out-of-pocket “erpes” (or “non-taxable costs”) may be
awarded if they are reasonable, necessarypathe kind normally charged to clients in
the relevant economic markeRinkham v. Camex, Ind84 F.3d 292, 295 {8Cir. 1996)
(reasonable out-of-pocket litigation expenseshsas charges for long-distance and fax,
messenger, and express mail services, lmeaycluded in attorneys’ fee awar@rand
Electric, LLC v. Int'l Brothehood of Elec. Workers Local 266lo. 4:09CV3160, 2011
WL 6740408 (D. Neb. Dec. 22, 201(Jrbom, J.) (including litigtion costs and expenses
in award of attorneys’ fees and noting thaschiaracterization of expenses as “costs” did
not preclude expenses from beingluded in attorneys’ fee awardaapa Ethanol, LLC
v. Affiliated FM Ins. Cq.No. 7:05CV5010, 2010 WL 23995Q@. Neb. June 11, 2010)
(Strom, J.) (costs and expenses included in attorneys’ fee award\giddrev. Stat. 8
44-359; Sirois v. Superior Pub. Co., Ind&No. 4:04CV3064, 2005 WL 1459388, at *2 (D.
Neb. June 20, 200%Kopf, J.) (attorney fee award may contain expenses to the extent
such expenses would normally be paid eg-paying clients in the relevant market);
Bowlin v. MontaneaNo. 4:04CV3218, 2005 WL 1389182. Neb. June 13, 2006$mith
Camp, J.) (awarding “non-taxable expensestriovel and lodging related to depositions);
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ACLU Neb. Foundation v. City of Plattsmout99 F. Supp. 964 (D. Neb. 20QK)opf,
C.J.) (reasonable and necessary expendémgffee, development of photographs, and
mileage awarded as part of attorneys’ fee award).

The Nebraska Supreme Court has spedifialowed recovery of a law firm’s
costs and expenses under section 44-38@Y oung v. Midwest Family Mut. Ins. C@53
N.W.2d 778, 784 (Neb. 200&affirming award of costs for filing fee, subpoena and
service fees, depositioads, and witness feedlational American Ins. Co. of Nebraska,
Inc. v. Continental Western Ins. C602 N.W.2d 817, 825 (Neb. 19938ward of fees for
photocopying was proper under 8§ 44-3%9aig v. Farmers Mut. Ins. Co. of Nebraska
476 N.W.2d 529, 535 (Neb. 199@ffirming award of attorney fees which included air
travel expenses incurred by the attorngypwever, allowable expenses do not include
expert witness fee¥oung 753 N.W.2d at 78{istrict court erred in awarding $5,123.17
to plaintiffs for expert witness fees andhet items of expense which are not taxable as
court costs and not recoverable under § 44-359).

The Bowens have presented evidence thatcosts and expenses claimed are
routinely charged to clients in litigation mattén the Lincoln and Omaha legal markets.
(Filing 82-7, Decl. Jefferson Downing 11 17-21; Filiad-8 Decl. Peter Wegman 1 17-
21.) The declarations filed by Allied regardithe reasonableness of the plaintiffs’ fee
request are either silent on thlesue of costs and expenses (Fild#g2 Decl. Randall
Goyette; Filing84-3 Aff. Brian Nolan) or state that they “have no objection to the
reasonableness of the requested costisisursements reimbursement.” (Filid-1,
Decl. Robert Lannin § 14.)

Therefore, subtracting the expert witness fees ($3,500.00) that are not taxable as
court costs under section 44-3%%ung 753 N.W.2d at 784from the total amount of
costs and expenses requestd§88.44), | shall include in éplaintiffs’ attorneys’ fee
award $3,588.44 in reasonable and necessatg end expenses, as there is undisputed
evidence that they are of the kind normally billed to clients in the relevant economic
market. Adding the $98,250.22 in attornefes calculated above to the $3,588.44 in
costs and expenses yields a total fee award of $101,838.66.
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Accordingly,
IT IS ORDERED:
1. Plaintiffs’ motion for attorneys’ fees and costs (Filgij is granted in part

as follows: Pursuant tdeb. Rev. Stat. 8§ 44-35¢he plaintiffs are hereby awarded total
attorneys’ fees, costs, and expensesrafjdhe defendant in the amount of $101,838.66.

2. Judgment shall be entered by separate document.

DATED this 11" day of March, 2013.

BY THE COURT:
SIRichard &. Hopf
Senior United States District Judge

*This opinion may contain hyperlinks tohar documents or Web sites. The U.S.
District Court for the District of Nebraska does not endorse, recommend, approve, or
guarantee any third parties or the serviceproducts they provide on their Web sites.
Likewise, the court has no agreements with @iyrese third parties or their Web sites.
The court accepts no responsibilfioy the availability or functionality of any hyperlink.
Thus, the fact that a hyperlink ceases to worHirects the user to some other site does

not affect the opinion of the court.
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