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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

DAVID BLISS,
Plaintiff, 4:12CV3019
VS.
ORDER
BNSF RAILWAY COMPANY,
Defendant.

IT IS ORDERED that the defendant’s deposition objections, (Filing No. 190), are

granted in part and denied in part as set forth in the attached transcripts.

May 16, 2014.

BY THE COURT:

s/ Cheryl R. Zwart
United States Magistrate Judge
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Dr. D. Ripa

i IN THE UNITED STATES DISTRICT COURT I-N-2-E-X
2 FOR THE DISTRICY OF HEBRASKA 2 WITHESS Pirect Cross Redirect Recross
3 3 OF . DAMNIEL RIPA 4 13
4 4
DAVID BLISS, 3
S J 51 H T3 Harked Offered
Plaintiff, JCASE NCG. 4:120V 3019
41 ] 3] THC. f0-4-1Z Opirion Letter *o
, Ve JDEPCSITECN TAKEH IM Luers from Riga 4
) T
BHSF RAILWAY CORPANY ;BEHALF OF PLAINYIFF
& & TED Curricufum Vitas 4
Defendant . 3
2 g
10 10
11 1
12 DEFOSITION GF: DR. DANIEL R RIPA 12
i3 DATE Fabruary 24, 2014 12
14 TIME F01 &, m 14
15 PLACE: 575 South 7otk Strest. Suits 200. 15
6 Lincoin, Nebraska 1B
17 1T
i8 18
19 19
20 20
217 21
22 22
23 23
24 34
25 25
4
1 S-T-l-P-U-L-A-T-1-0-N-8
2 Itis hereby stipulated and agreed by and
H APPEARAKCES
2 APPEARING FOR THE FLATNTIFE: 3 Dbetween the parties that;
(Appearing Telephenically) . . . e .
3 4 Notice of taking said deposition is
Fr. Wilitem J ficMahon
¢ fitornay al taw 5 waived; notice of delivery of said deposition
8 Suits 200 . R
Chicags. IL BOGOS G is waived.
5 wmomahionfhoeyfarinag com . )
. APREARLNG FOR THE DEFESDANT- 7 Presence of the witness during the
8 Br Thomas C Sattler 8 transcription of the stenolype notes is waived.
i Atterney at Law
@ {010 sireet 9 Taken pursuant tc the Federal Ruies of
10 fincnl HE &R506 P
Trotaaitlerbogen nom 10 Civil Procedure.
1t
15 11 (Exhibit Nos. 78C and 78D
13 12 marked for identification.)
& 13 DR.DANIEL R. RIPA,
15 . . .
14 Cilawful zge, being first duly cautioned and
18
. 15 solemnly sworn as hereinafter cerlified. was
i8 16 examined and testified as foliows:
14 17 DIRECT EXAMINATION
e 18 BY MR.McMAHON:
21
0 19 Q Doctor, could you please state your name
Py 20 for the jury.
24 21 A, Daniel Ray Ripa.
5 22 Q. And what's your profession or
23 occupation?
24 A, I'm an orthopedic surgeon, a physician,
25 orthopedic surgeon.
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Dr. D. Ripa

5 7
1 Q.  And showing you what's been marked as 1 materials that you reviewed in helping to
2 78D, exhibit, is this a true and accurate copy 2 formulate your opinions and conclusions in this
3 of your curriculum vitag? 3 matter?
4 A. It is, correct. 4 A Well, | looked at several MRl scans, a
5 Q. Would you tell the jury a little bit 5 variety of medical records, some therapy notes,
& about your educational background and training 6 some evaluations that the patient had had for
7 to be an orthopedic surgeon? 7 their fithess for work and those sorts of
8 A.  Well, | went to the University of 8 things.
9 Nebraska Medical Center for my medical g Q. Allright. And were these medical
10 doctorate degree. 10 records -- they also predated the February
1" And then did a flexible internship and 11 incident that centraled this case; correct?
12 residency at Scott & White Memorial Hospital in |12 A, Yes. Some portions of them did.
12 Temple, Texas. 13 Q. Okay. And are these the type of
14 And after that, did a one-year spine 14  materials, documents that you and other
15 fellowship that was split between New Orleans 15 orthopedic surgeons typically rely upon to
16 and Chicago, the iatter part at Northwestern in 16 assist them in formulating their opinions and
17 Chicago on the regional spinal cord injury 17 conclusions as to a person's current medical
18 unit. 18 condition?
19 Q. And are you in private practice? 19 A. Yes.
20 A. Correct. 20 Q.  Anddid you rely upon this information
21 Q. And could you give the jury an idea 21 as well as your background and training as an
22 about the nature of your practice, what type of 22 orthopedic surgeon in formulating your own
23 conditions you treat, how many surgeries or 23 opinions and conclusions in this matter?
24 patients you treat on a weekly or monthly 24 A Yes.
25 basis, that type of thing? 25 Q. Allright. And if we look at Exhibit
6 8
1 A, Well, we're - or | am a member of a 12- 1 78C.
2 or 13-man orthopedic group. And we see 2 A. | have it.
3 patients all week long and do surgery all week 3 Q. Okay. There's listed here, | believe,
4 long, a mixture of about half clinic, half 4 seven numbered paragraphs. Do you see what I'm
5 surgery. 5 referring to?
6 And | treat a variety of neck and low 6 A. Yes.
7 back disorders, scoliosis, fractures of the 7 Q. All right. Are those the opinions and
8 spine. 8 conclusions that you reached in this matter as
9 | also do a fair amount of work in 9 far as relates to Mr. Bliss?
10 artificial joint replacement. 10 A. Yes.
11 Q. Okay. And do you regularly attend 11 Q. Allright. And if we could, let's just
12 medical conferences or continuing medical 12 go one by one through them. And we'll identify
13 education to keep up on the issues in your 13 them. And if you could, just explain the basis
14 field? 14 for those opinions. All right?
15 A.  ldo. 15 A.  Okay.
i6 Q.  Okay. And are you published anywhere 16 Q.  Alfright. So No. 1, could you read it,
17 that we may have heard of in terms of articles 17 please?
18 or that type of peer-review journals? 18 A. These are responses to the attorney that
19 A, Not for a long time. Did some back in 19 [ believe represented the railroad previously.
20 the fellowship period. But not since then. 20 The first response, | put, "Dr. Noble's
21 Q. Al right. Doctor, at BNSF's request, 21 release for Mr. Bliss to return to work without
22 did you perform a medical records review for 22 restrictions as per the request of Mr. Bliss in
23 this case, for Mr. Bliss? 23 July 2010 was too liberal for someone with
24 A, That is correct. 24 Mr. Bliss' degenerative spine condition.”
25 Q. All right. And do you recall what 25 Q. Okay. What's the basis for that

Tollfree (877) 567-5669

Lori J. McGowan, RDR, CCR, CRR
Latimer Reporting, Lincoln, Nebraska

Off: (402) 476-1153
Fax: (402) 476-3853



BNSF
objects to
the
testimony as
hearsay
without an
exception
and as not
relevant.
Fed. R.
Evid. 402,
403, 801,

and 802.
Ruling:
Overruled

Br. D. Ripa

! 9 11

1 opinion, Doctor? 1 incident in question. The other was shortly

2 A. Well, the patient did have some fairly 2 after it.

3 significant abnormalities chronically in his 3 And basically the MRl scan showed an

4 low back. And in general, we would tend to 4 increase in these degenerative changes rather

5 imply or put upon the patient at least some 5 than any clearcut evidence of an acute, sudden

6 degree of general restriction against excessive 6 abnormality such as a broken bone or ruptured

7 lifting or activities that might be considered 7 disk or something of that nature,

8 likely to cause some degree of difficulty with g8 Q. Okay. Andthen No. 4?

9 his back in the future. o A. No. 4, "The changes noted in the above
10 Q. Okay. Do you have any idea what those 10 response, paragraph No. 3, could be the result
11 types of resfrictions would be? 11 of the natural progression of a degenerative
12 Al Well, our more generic restriction for 12 spinal condition."

13 someone with a low back conditionistotryand 13 Q.  Allright. Could the changes that
i4 avoid lifting in excess of 50 pounds at any 14 appearin No. 3, could it be in part due {o the
i5 time and, also, to keep repetitive lifting at 15 February 3rd, 2009, incident?
16 or below about 25 pounds. 16 A. Well, | would have to say that | did not
17 Other restrictions might be a bit more 17 see any sudden abnormality such as a ruptured
18 specific to the particular work activities. i8¢ disk, compression fracture or hyperintense zone
19 Q. Okay. Were you asked 1o look at the 19  in the spine that would indicate that there was
20 particufar work activities in this case or no? 20 some, you know, acute traumatic change.
21 A, Well, | don't recall a specific -- and | 21 Q. Okay.
22 stand corrected. 22 A So | would say that's less likely.
23 I don't recall a specific delineation of 23 Q. Okay. And then No. 57
24 the work activities in this person's 24 A. "The Functional Capacity Evaluation of
25 employment. 25 June 30th, 2011, appeared to be a valid

10 12

1 Q. Okay. And then moving onto No. 2, 1 1 Functional Capacity Evaluation so as to reflect

2 guess it's pretty self-explanatory, but just 2 Mr. Bliss' physical capabilities as of that

3 briefly go over the basis for opinion No. 2. 3 date”

4 A Well, this opinion was, "Mr. Bliss was 2 Q. All right. And then No. 67

5 clearly suffering from degenerative disk 5 A, No. 6, | responded, "Because of multiple

& disease, particularly at the L3 slash 4, L4 6 back surgeries and continued natural

7 slash 5 and L5 slash S1 levels prior to 7 progression of his degenerative spine condition

8 February 3rd, 2011." 8 and past history of knee and shoulder joint

9 Q. Andthe basis for that, was that just 9 degeneration and surgery, it would be
10 the prior medical records and the diagnostic 10 reasonable to restrict Mr. Bliss currently to
11 films that you reviewed? 11 lifting no more than 20 pounds and on
12 A, Correct. Specifically the MRI scan. 12 accasion -- and only occasional bending,

13 Q. Okay. And No. 3, could you read that 13 stooping and crawling."

14 and explain the basis for your opinion there? 14 Q. Okay. And what's the basis for that

15 A, This response was, "The change in 15 opinion?

16 Mr. Bliss' back condition between the MRI of 16 A. Well, that was basically locking at the

17 April 27th, 2010, and March 18th, 2011, showed 17 Functional Capacity Evaluation and the

18 an increase in degenerative facet joints, 18 reflection of his physical abilities and

19 foraminal narrowing and increased degenerative |1¢ basically endorsing that those recommendations
20 bone marrow at L4 slash 5 and L5 slash S$1." 20 were reasonable, based upon the medical record.
21 Q.  Okay. What -- what -- what does that 21 Q.  Okay. And lastly, Doctar, No. 7 there.

22 mean, and what's the hasis for that opinion, 22 A. I answered, "From a review of Mr. Bliss'

23 sir? 23  medical history, MRis and degenerative

24 A, Well, the basis for that opinion is 24 condition, it was likely that Mr. Bliss --

25 looking at the two MRIs. One was prior to the 25 excuse me, Mr. Bliss' back would have continued
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Dr. D. Ripa

13 15

1 to degenerate after 2004, regardless of his 1 cushions between the vertebrae.

2 work environment." 2 As this cushion material loses moisture,

3 Q. All right. And the basis for that 3 it becomes less elastic, less resilient to

4 opinion is what, sir? 4 resisting shock. And our spine tends to settle

5 A. Well, the natural progression of 5 somewhat. So that's why we naturally get a

6 degenerative disk disease creates the & little shorter as we get older.

7 appearance of the MRI scan that we saw. And 7 A degenerative disk does not have as

8 essentially no matter what you're doing, that 8 good a support between the vertebrae, so it

g type of change in the spine does continue to 9 places more ioad or demand upon the little
10 occur over time. 10 joints in the hack of the spine.

11 Q.  Allright. And do you hold these 11 And as these joints absorb more load and
12 opinions to a reasonable degree of orthopedic 12 the cartilages ages in the joints, then those
13 surgery, Doctor? 13 joints wear out.
14 A, I -- reasonable degree of medical 14 So the term spondylosis, which is sort
15 certainty, yes. 15  of a medical term for degenerative change or
16 Q. Yes. Okay. 16 wear and tear change in the spine, thatis a
17 MR, McMAHON: Thank you, Doctor, |17 fairly accurate descriptor of what we saw on
18 that's all { have. 1& the MRI scans of the patient.
19 CROSS-EXAMINATICN 19 Disk degeneration, another way of
20 BY MR. SATTLER: 20 describing it, some people will call it
21 Q. Dr. Noble -- 21 osteoarthritis of the spine, which is fairly
22 A, Dr. Ripa. 22 accurate.
23 Q. I'm sorry. Dr. Ripa. I'm sorry. With 23 You mentioned a word spondylolisthesis.
24 respect to the -- some of the medical records 24 Spondylolisthesis is a term where one vertebra
25 that you had available to you, that would have 25 shifts slightly forward on the other. Thatis
14 16

1 included an exhibit that had been marked 1 a situation where if the disk is degenerated

2 previously as Exhibit No. 58, which is this 2 and the facet joints wear out, then there may

3 statement of job awareness and general duties 3 be some subtle shifting in the spine where

4 of a carman. This was dated and signed by 4 either the vertebra goes forward or to the

5 Dr. Noble back in August of 2010. You would 5 side.

6 have had that available to you, would you not? 6 And that is a term that was, | believe,

7 A, Yes. | believe looking now, that that 7 mentioned once regarding the spine in this

g was included in Dr. Noble's records rather than 8 patient between lumbar 4 and lumbar 5.

g aspecific entry in the files that | have. 9 Q. With respect fo the imaging studies that
10 Q. Right. And this would have covered 10 were made available to you during your review,
11 basic activities, anticipated or expected, as 11 you had the henefit of seeing MRIs dating back
12 general job duties of a carman? iz to as early as 2002 and then moving up through
13 A, Yes. 13 and past the time of the February 2011
14 Q. Now, with respect to this broad category 14 timeframe; isn't that correct?

15 of degenerative disk disease, could you explain 15 A, That is correct.

16 to the ladies and gentlemen of the jury what 16 Q. So you would have had an opportunity to
17 degenerative disk disease is? 17 see the changes that would have occurred as a
18 There's been terms thrown around, like, 18 result of this disease process that you've

16 spondylolisthesis, lumbar spondyiosis and then 1¢  described?

20 this disk degeneration. Could you explain what 20 A. That is correct.

21 these diseases are? 21 Q.  There is reference in the various MRI

22 A. Well, certainly. Our natural tendency 22 studies to facet hypertrophy. Can you explain
23 to age takes its toll on our spine. Generally 23 to the ladies and gentlemen of the jury what

24 most everyone is subject to losing moisture in 24 the facets are and what that's really

25 their disk spaces. The disk spaces are the 25 describing?
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Br. B. Ripa

17 19
1 A, The facet joints are the little 1 A.  Yes.
2 connectors between each vertebra. So thereis 2 MR. SATTLER: Those are all the
3 a left and a right joint that connects one 3 questions | have, Doctor. Thank you.
4 vertebra to the other. 4 MR. McMAHON: Nothing further.
5 These are small little joints. They 5 Thank you, Dr. Ripa, for your time this
6 overlap each other, about the size of a 6  morming.
7 fingernail. And as these joints wear out, the 7 THE WITNESS: | will waive the
8 cartilage space decreases or thins. And then 8 right to read this.
9 the patient's joints start to enlarge or 9 {Deposition concluded at 7:19 a.m.)
10 thicken. 10
11 The most -~ the most easily understood 11
1z example is someone’s knuckles. If you have a 12
13 grandmother that has a lot of arthritis in her 13
14  hands, you'll see that her knuckles have 14
15 enlarged. And that's the same thing that's 15
16  occurring in the spine. We just can't see it 16
17 underneath the muscles. 17
18 The spinal joints enlarge and thicken 18
19 and get irregular. And sometimes as those 19
20 joints enlarge, then they pinch the nerve or 20
21 narrow the openings for the nerves. 21
22 Q. And this facet joint deterioration, 22
23 hased upen the MRI studies that you were able 23
24 o view, showed this degenerative process over 24
25 time? 25
18 20
1 A.  Thatis correct. C-E-R-T-I-F-I-C-A-T-E
182191 2 Q.  Doctor, you were asked some questions by STATE OF NEBRASKA )
BNSF objects 3 counsel for plaintiff related to what type of . 88
ig;{;ﬁmny as 4 generic restrictions that you would apply in 3 COUNTY OF LANCASTER )
notrelevant. 5 this discussion of this first opinion related 4 I, Lori J. McGowan, General Notary Public
gzinzfo\;d- 6 1o Dr. Noble's release to retumn to work 5 inand f(?r thle RState of Nhebraska ar?d Registered
Ruling: "7 without restrictions. ‘73 [P);O;J(T;Tjogli N Zport;r, ereby certify that DR.
Overruled 8 ] wanted to ask you, you're familiar as by me duly- sworn to testify the
s with -- generally with the process of how g truth, the whole 1ruthl ‘anci notr?ing but the
1¢  employers obtain return to work restrictions 9 truth, that the dep osmor.x .by him as above set
: — — . 10 forth was reduced to writing by me.
11 from treating physicians? This is something s ; -
12 that's common in your practice; is that true? “ That the within and fO.Tegoiﬂg deposition ‘
. 12 was taken by me at the time and place herein
13 A. That is correct. " . . s
13 specified and in accordance with the within
= Q.“ Whenl y.OU S et reium 1 et 14 stipulations; the reading and signing of the
15  without restrictions by Dr. Noble was tco 15 deposition having been waived.
16 liberal, do you believe that it was reasonable 16 That the foregoing deposition is a true
17 and prudent for an employer in BNSF's position 17 and accurate reflection of the proceedings
18  to reasonably rely upon work restrictions 18 taken in the above case.
19  established by a treating physician? 19 That | am not counsel, attorney, or
20 A.  Yes,ldo. 20 relative of either party or otherwise
21 Q.  Inthis case, do you believe that it was 21 interested in the event of this suit.
22 reasonabile and prudent for the BNSF Raitway 20 IN TESTIMONY WHEREOF, | place my hand and
23 Company to rely upon this return to work 23 notarial seal this 24th day of February, 2014.
24 restriction or work -- return to work without 24
25 restriction that was issued by Dr. Noble? 25
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BLEINESS MANAGER
ellsss Buessing

CLINICAL MANAGER
Teresa Fibegen
FUB/ENGE  BibizL Biay

October 4, 2012

James B Luers

Wolfe, Snowden, Fud, Luers & Ahl, LLP
1248 O Street

Il Lincoln, NE 68508-1424

RE;  David Blise V BNSF Ruilway Company
(Youy File No. $61205.604)

Desr Mr. Lusrs:

Thiy letter 15 In résponse to the wview of rocords reparding Daovid Bliss. The
folldwing are opiniong based on & reasonzble degree of medica) certamty.

1. Dr, Noble’s relesse for My, Biiss to return to work wifhout restrictions as per
the request of My, Bliss in July 2010 war 100 Jibersl for someone with Mr,
Blies” depenerative sping condition.

Mr. Bliss was clemly suffering from degencrative dislk disease, partioulacty ot
L3f4, 1475, and 1.5/81, pricr to February 3, 2011.

B

The change in My, Bligs® baok condition between the MRI of Aprit 27, 2010,
end the MRI of Mureh 18, 2011, vhowsd s ineredse v depencrative fuoet
iodnts, foraming) nanowlog and Incrpased dupenecrative bons marrow a1 LA/S
and L5/S1,

The changes noted in pavagraph #3, conld be the result of the natursl
- progression of a degenerative sploal condition,

The Functional Capacity Bvajuation (FCE) of June 30, 201, appeated to be &
valld FEC 5o s to reflect My, Biiss” physical eapabilities us of that date.

Beavayse of multiple back surgeriss and comdnued natural progeassion of his
degeperntive spine condition and past histery of knee and shoulder jolat
degenerstlon frid surpery, it sould be reasongble 1o restict My, Bliss
cutrently to Hftlng ao more than 20 pounds and only cecapional hending,
stooping and crawling.

EXHIBIT

o

BESEERPEGY Med




RE:  David Blies v, BNSE Rafbway Company
Pagel

7. ¥rom e review of Mr. BHss’ medical higtory, efther MRIs, and dogenerative  condliion, ft was
Hkely that Mr, Blisa” back would bave contlaued to degencrste afier 2004 repardless of hip work

LNy OnINent.

Pleass corntact us if further information is required.

Sincerely,

Danisl R, Rdpa, MDD,
DRR /ey

VOO/VBOY WOLG:T) BAOE T 3D BEEERHPEOP Hed




Daniel R. Ripa, M.D,

Nebraska Orthopaedic and Sports Medicine, P.C.

575 South 70" Street, Suite 200
Lincoln, Nebraska 68510
402-488-3322

PERSONAL:
Date of Birth: August 1, 1958
Home Town: Wilber, Nebraska
Family: Wife - Geralyn
Children — Madeline & Elizabeth

EDUCATION AND MEDICAL TRAINING:
Undergraduate:
Untiversity of Nebraska — Lincoln

Medical School:
University of Nebraska College of Medicine
42™ & Dewey Avenue
Omaha, Nebraska 68105
Bacheior of Science in Medicine, May 1983
Doctor of Medicing, May 1983

Flexible Internship:
Scott & White Memorial Hospital
Temple, Texas
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Seott & White Memorial Hospital
Temple, Texas

Fellowships:
Spinal Surgery Fellowship
Under the direction of Dr. 8. Henry LaRocca
Elmwood Industrial Medical Center
Jefferson, Louisiana (New Orleans)

Fellowship in Spinal Cord [njury Treatment
Under the direction of Dr. Paul R, Meyer
Midwest Regional Spinal Cord Injury Unit
Northwestern Memorial Hospital
Chicapo, Blinois

1976-1975

1979-1983

1983-1984

1984-1988

July 1988 ~ December 1988

January 1989 — June 1589
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SPECIALIZED MEDICAL TRAINING

%

Surgery of the Spine, Artificial Joint Replacement of the Knee and Hip
BIRMINGHAM HIFP Resurfacing System

CERTIFICATIONS:

&

&

Board certification in Crthopaedic Surgery — July 1991
Recertified in 2001
Nebraska State Medical License - # 16545

HOSPITAL AFFILITATIONS:

St. Elizabeth Regionat Medical Center
555 South 70" Street
Lincoln, Nebraska

Bryanl.GE-East
1600 South 48" Street
Lincoln, Nebraska

Lincoln Surgical Hospital
1710 South 70" Street
Lincoln, Nebraska

BryanLGH-West
2300 South 16" Street
Lincoln, Nebraska (courtesy staff)

adonna Rehabilitation Hospital
5401 South Street
Lincoln, Nebraska 68506 (courtesy staff)

PROFESSIONAL AFFILITATIONS

Member of Lancaster County Medical Society
Nebraska Medical Association
American Medical Association
Member of the North American Spine Society
American Academy of Orthopaedic Surgeons

PUBLICATIONS:

&

“Series of 93 Cervical Spine Injuries treated by Anterior Spinal Plating”,
Et Al

Spine, 1590 ~ Ripa, Meyer,
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Transcript .y Tep UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKE

DAVID BLISS, CASE NO. 4:12-CV-3019

Plaintiff,

DEPOSITION OF

PR. KETITH R. LODHIA

TAKEN ON BEHALE OF
THE DEFENDANT

vs.

BNSE RAILWAY COMPANY,

e et St et e e e e e

Defendant.

Taken at Midwest Neurosurgery & Spine Specialists,
8005 Farnam Drive, Suite 305,
Omaha, Nebraska, October 16, 2012, at 1:18 p.m.

APPEARANTCES
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Page 2 Page 4
1 INDEX 1 (Exhibit Nos. 56 through 60
3 Page 2 were marked for
3 Appearances ... ........... 1 3 identification.)
. ) 4 DR.KEITH R. LODHIA
4 Stipulations ............. 3 N : ; d
i ' . 5 Being first duly cautioned and
? Reporter’s Certificate ........ 46 solemnly sworn as hereinafter
6 WIINESS: 6 certified, was examined
7 DR KEITHR. LODHIA and testified as follows:
8 Direct Examination by Mr, Luers . ... 4 7
9 Cross-Examination by Mr. McMahon ... 37 {Witness's response to oath: "Yes.")
10 Redirect Examination by Mr. Luers. ., 44 3
11 EXHIBITS: Marked 9 DIRECT EXAMINATION
12 56. Exam note from 6/24/10 visit . .. ... 4 i? BY MP{E L%E*;il would you siate your ful
13 57.Noteto Dr. N-oble from Mr. Bliss .... 4 12 name and spell yo{zr last, please.
14 58, Statement of job awareness ... .... 4 13 A. Keith R., Raman, Lodhia,
15 59 Medicairecords . ............ 4 14 1L-O-D-H-L-A.
16 60. Physical therapy records ........ 4 135 Q. And your business address, Doctor?
17 16 A, It's 8005 Farnam, Suite 303, Omabha,
18 17 Nebraska.
19 18 Q. You are a physician?
20 19 A. Yes.
20 Q). And you have a specialty, sir?
21
21 A. Yes, neurosurgery.
22 22 Q. Any subspecialties?
23 23 A. Spine, spinal neurosurgeries,
24 24 neurosurgery of the brain, spine, peripheral nerve.
23 25 (). Andis -- I presume you're board
Page 3 Page 5
1 STIPULATIONS 1 certified, is that the -~ board certified as a
2 Itis stipulated and agreed by and between the 2 neurosurgeon. Are you board certified in the
3 parties hereto: 3 subspecialty as well?
4 1. That the deposition of DR. KEITH R. LODHITA may 4 A. Wedon't have board certification in
5  be taken before Lisa G. Grimminger, Registered Merit 5  our spine specialty, and I'm board eligible. 1
6 Reporter, Certified Realtime Reporter, General 6 still have to take the oral boards which are part of
7 Notary Public, at the time and place set forth on 7 oursecondary process. I've passed the written
8  ihetitle page hereof. 8  boards sometime at the end of residency, or actually
9 2. That the deposition is taken pursuant fo 9 atthe beginning -- middle of residency, and then we
16 notice. 10 take them, typically, in our fifth vear out. I'm
11 3. That the eriginal deposition will be delivered 11 actually out beyond that, but ['ve applied over a
12 to Mr. James B. Luers, Attorney for the Defendant. 12 year ago. It takes a long time for them to kind of
13 4. That all objections except as to form and 13 get you on the list.
14 foundation shall be made at the time of the 14 Q. Tunderstand. How long have you
15 deposition. 15 been practicing a neurosurgeon, Doctor?
16 5. That the testimony of the witness may be 16 A. Six years.
17 transcribed outside the presence of the witness. 17 Q. And you are licensed in the State of
18 6. That the signature of the witness to the 18  Nebraska?
19 transcribed copy of the deposition is waived. 19 A. Uh-huh.
20 R 20 Q. Anywhere else?
21 21 A. lowa and Michigan,
22 22 Q. Allright. Have you had your
23 23 deposition taken before?
24 24 A. Well, I think so. 1 know I've been
25 25  recorded before. [ assume it was a deposition.
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Page 6

Page 8

1 Q. Allright. Are you acquainted as 1 shoulder surgeries?
2 yousit here today -- well, strike that. 2 A, Ildon'thave that printout. They
3 Are you acquainted with a patient by the 3 usually have the patient's -- the full record that
4 name of David Bliss? 4 gets printed out here wasn't printed out. We have
5 A. Yes. 5 all the little stuff that they fill in, the patients
6 Q. As you sit here today, do you have 6 fillin, themselves. They didn't print that out
7 anindependent recollection of that patient? In 7 so--
8  cther words, can you picture him? Do you recal} 8 Q. Like patient information?
9  seeing him and talking to him? 9 A. Yeah
10 A, Yes, 10 Q. Would that --
11 Q. Allright. Do you recall who you it A. Would that have affected --
12 were -- who referred Mr. Bliss to you or to your 12 Q. Yeah. ! guess at this point you
13 office? 13 weren't directed to that particular -- or any of
14 A, No. 14 those problems; is that right?
15 Q. Let's look at -- the first time you 15 A. No.
16 saw him, at least according to my records, would 16 Q. You do reference that he had
17 have been June 8th of 2011; is that right? 17 previous back surgery. Do you recail or do you know
18 A. Probably right. T've got a note 18 when those were?
19 there, yes. That's the earliest note T have. 19 A, Just what was stated. He had one
20 Q. I'msorry? 20 done April of that year, which was only probably a
21 A. That's the earliest note that { 21 couple months before I saw him, redo diskectomy at
22 have. 22 L3/4, and then it looked like he had some surgery
23 Q. Okay. And it looks like on that 23 before L3/4. He must have mentioned then there was
24 particular date you saw him, and you then sent a 24 oneat L5/81 and ene at L2/3.
25  letter to Dr. Kreshel, which is also dated June 8th 25 Q. Do you happen to know, Dector, from
Page 7 Page 9
1 of 2011; correct? 1 reviewing the MRI whether that information was
2 A. Yes. 2 accurate or not in terms of the location of those
3 Q. Allright. As of that first 3 surgeries and what they did?
4 consultation, if you recall, Doctor, do you remember 4 A, Itdoesn't say from here. H wasn't
5 what sort of medical history, if any, yvou were 5 in the report, but it doesn't sometimes show up,
6 provided, either prior or contemporaneously with 6  depending on how small the bones were taken,
7 that consultation? 7 Q. When he reported to your office in
8 A. He was a gentleman, [ guess, who had 8 June of 2011, what was the purpose of your
S previpus surgery at a couple of disk levels. 9 consultation?
10 Q. The information that's contained in 10 A. Hecame -- it says he came here with
11 that June 8th letter, is that the history, 11 pain in his legs and back, and I guess he had some
12 basically, that you were provided? 12 atrophy in his legs.
13 A. Yes. 13 Q. And just seeking some relief, or
14 Q. And would that have been a history 14 what was the purpose of your visit?
15 that was provided by the patient as opposed to 15 A. Typically. Just says in
16 separate medical records? 16 consultation. It usually says why, but it's
17 A. Looks like we just heard from the 17 obviously for the symptoms. The next thing we talk
18  patient. We did review an MRI scan, however. 18 about after his surgery is that he had pain in his
19 Q. Okay. Do you remember which? 19 legs and back before surgery. He was achy and
20 A, It says lumbar spine from 3-18, 20 stiff, limited lifting because of this.
21 2011, so there would have been a report there, but 21 Q. Did he tell you --
22 it was before his last surgery, 1 guess. 22 A. Correction. [ think he had some
23 Q. Allright. As of that particular 23 difficulty on the job or so because of this.
24 first visit, Doctor, in June of 2011, were you aware 24 Q. Did he tell you anything about his
25 that the patieat had had both knee surgeries and 25  job or how he had gotten hurt?
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Page 10

Page 12

1 A, Ifhedid, [ don't recall the 1 or--
2 specifics on that. I don't remember him saying 2 A. No, [ don't think we did. T don't
3 anything about that, [ knew he worked for the 3 recall. I'd have to look down there, but I don't
4 railroad because he knows a friend of mine from the 4 think that was ordered.
5 railroad, just happenstance, because they work for 5 Q. Ifyou'd had --
6  the same company, and he was one of his supers at 6 A. Tt would be in our computer orders
7 some point or something like that but -- so | knew 7  somewhere if he did.
8  that he had a very physical job. 1 guess that's 8 (3. What kind of back surgery did he
i 9 about the extent of it, 9 have in April?
10 Q. Aliright, Were you aware, Doctor, 110 A. Well, it was mentioned as a redo
11 that the he had claimed an injury in February, 11 diskectomy.
12 February 3rd of 2011, on the railroad? 12 Q. And was there any -- did you have
i3 A. 1t's not listed on there so, no, 1 i3 any medical records or anything to verify that, or
14 guess I wasn't aware of that, that he had previous 14 was that just based on what he told you?
15 surgery, so he must have complained to somebody 13 A. Tsuspect it was based on what he
16  about that. 16  told us, Imean, until we got the MRI, which it
17 Q. Okay. [ take it, Doctor, since you 17 looks like we got also on June 8th, so that was done
18 didn't see him until at least four months after whar 18 onJune §th too, so we did get an MRI, but that
19 he's claiming was his injury, you're notin a 19 wouldn't have been known that day, as we wouldn't
20 position to render an opinicn in this case as to the 20 have seen those results probably until later.
21  cause of his injury or how it happened? 21 Q. What did you see on the MRI, if
22 A. No. 22 anything of significance?
23 Q. Allright. When you examined the 23 A. The MRI showed changes, surgical
| 24 patient on June 8, 2011, what did you find? 24 changes, it looked like, at 1.5/S1, L4/5, and L3/4,
25 A. At that time he had some incisions 25  as we talked about those levels, I think, being a
Page 11 Page 13
1 on his back, it looks like. It looked like he was 1 component. I think he said L2/3, but he may have
2 neurologically intact, meaning his strength and 2 meant L3/4. Idon't know, because those levels that
3 sensation were good. Reflexes were notable. Eyes 3 was dictated in here are different than what are
4 were both equal, and he said he did have some 4 showing up on the scan, those three levels.
5 atrophy in his left thigh compared to the right 5 Q. Okay. So he might have been off on
6 thigh, which [ guess is what he had complained 6 what the levels of the diskectomies were?
7  about, bus other than that it didn't ook tike it 7 A. Uh-huh,
8§  was very remarkable exam. 8 Q. But, at any rate, the MRI, and that
9 Q. Okay. What did you recommend, if 9  was dated June 8th of 2011 also. What other
10 anything? 10 significant findings were on that particular report?
11 A. Atthat time he had just had a 11 Significant to you, Doctor.
12 recent surgery, and because of that we ended up 12 A, Well, basically, he had a lot of
13 recommending an MRI to see what had been done and | 13 marrow changes, meaning degenerative changes, at
14 what was left over, whether any of that was 14 really three levels. All three of those levels were
15  contributing to his left leg symptoms, back pain, 15 levels where he probably had his herniation, since
16  and so we recommended MR, and then it says 16  he had surgery in those areas, He had what they
17 something about a functional capacity evaluation, 17 call posterior retrospondylolisthesis, meaning a
(18  ‘cause he obviously felt limited in what he could 18 little bit of tipping back of the vertebrae at one
19 do, and so we talked about possibly at some point 19 of the levels. That typically indicates some level
20 down the line getting an FCE to evaluate what his 20  ofinstability, so basically we saw a ot of
21 limitations might be. 21  degenerative changes in the lower lumbar spine.
22 Q. And that's -- [ read that under the 22 (. Now, this gentleman wag -- I'm
23 [letter of June 8, 2011, as part of the plan. 23 somy?
24 A, Uh-huh. 24 A. And postoperative changes.
23 Q. Did you order an FCE at that time 25 Q. Allright. This gentleman was
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Page 16 |

Page 14
1 55 years old when you saw him. Were the 1 came in with an acute problem that needed acutely
2 degenerative changes that you saw in that particular | 2 fixing and 1 just needed to keep them out for a
3 spine of Mr. Bliss significantly different than 3 prescribed period of time.
4 other 55-year-olds? 4 Q. Allright. 1gotcha. Doctor, are
5 A. Yeah. 3 you familiar with Dr. Noble from -- I guess he was
6 Q. And in what regard, other than the 6 in Lincoln.
7 surgeries? 7 A. IDdon't know him personally, but
8 A. There was more extensive 8  ['ve seen some of his patients.
9 degeneration of the discs. You typically don't see 9 Q. Allright. Do you know if your
10 aspondylelisthesis or instability or that kind of 10 clinic or you, personally, were ever provided with
11 alignment changes in a normal adult. Youmay see 11 any records of Mr, Bliss from Dr. Noble's office
12 some mild degenerative changes in the joints orthe 12 from 20107
13 discs with aging, but this would be what I'd 13 A. I'm not aware of that. We don't
14 consider beyond that. 14 have any reference that we did look at that, whether
15 Q. Okay. Were these degenerative 15  they were scanned in or not, We must not have seen
16 changes the type of changes that, nevertheless, can | 16 them at the time of our visits,
17 be long term, ongoing, as opposed to traumatically | 17 Q. Allright. Tcan tell you that he
18 induced? 18  had had a surgery in 2010, and Dr. Noble was the
19 A. Yes. 19 surgeon, and I'm going to provide you what's been
20 (3. Was there any way to know as you 20 marked as Exhibit 56 and ask you just to review that
21 looked at either the individual, himself, or the MRI ;21  briefly for me. That's a note from Dr. Nobie
22 as to whether they were the result of trauma or just |22 regarding the surgery and then a release to return
23 simple degenerative long term? 23 towork. Now, that's dated what, Doctor? Do you
24 A. No. Idon't think there was 24 sce that, top of the page?
i 25  anything, at least from the MRI that we had seen 25 A. June 24th, 2010.
Page 15 Page 17
1  that we had ordered, that we could tell whether that 1 Q. Allright. Tcan show you, then,
2 was acute or a chronic type of -- 2 Exhibit 38, which is another note from Dr. Noble,
3 Q. After that June 8th visit, did you 3 ask you if vou've seen this exhibit before? It's
4 order or prescribe any particular restrictions for 4 dated August 5th of 2010.
5 the patient? In other words, did you place him on 5 MR. McMAHON: Fifty-eight?
6 any restrictions activity wise? 6 MR. LUERS: Yeah.
7 A. [don't -- once again, if  had 7 A. 1don't recail seeing that.
8 1o --if we did, we may have had a sheet we would 8 Q. (BY MR. LUERS} All right. Doctor,
9  have filled out for him. It's not referenced in the 9 Dr, Noble, after that surgery in 2010, released the
10 note-- 10 patient to full duty with the railroad for the tasks
11 Q. You don't recall any? 11 that were set forth in that particular exhibit. If
12 A. --so T don't recall that. That's 12 you'd peruse that very briefly or quickly and teil
13 probably why we made the comments of the functional | 13 me, based upon your physical exam and the MR] that
14 capacity evaluation. Typically, if we're going to 14 youdidin 2011 of Mr. Bliss, if at that time he
13 give restrictions that aren't in the short term that 15 would have been capable of returning to that type of
16 we don't know how long they're going to go and we 16 activity.
17 would tend to think it's a chronic condition, [ 17 A. Yezh, I would suspect so.
18 would order a functional capacity evaluation. 18 Q. You would think he would?
19 Q. And that would be typically like i9 A. Uh-huh.
20 before you impose restrictions? 20 Q. And that would have been even --
21 A. Uh-huh, 21 A. Basically, you're talking about
22 Q. Isthata yes? 22 after his diskectomy at the {ime when I would have
23 A. Especially if they're long term. On 23 seen him?
24 achronic patient I've seen once, I'm not going to 24 Q. Correct.
25  make restrictions on a patient like that unless they 25 A. Yes, he had the functional abilities
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Page 13

Page 20

1 tobeableto do that. It was a matter of his 1 Q. Allright. And at least as of the
2 description of pain. 2 date when that arrived, you saw that they did his
3 Q. Allright. So even though there 3 physical or functional testing, and they concluded
4 was - at least one of the tasks is may lift, carry, 4 that he could work at the demand level of a job
53 push, and pull objects weighing between 25 and 5 categorized as heavy. Is that your understanding?
6 30 pounds -- 6 A, Yeah.
7 A. 50 pounds some of the time. 7 Q. Okay. Was there anything about that
8 Q). 25 pounds frequently, 50 pounds &  FCE that you found to be invalid?
9  occasionally, those would not be unreasonable in 9 A. Not necessarily. They just said he
10 erms of - 10 developed some pain.
11 A. ldon't think so. 11 Q. Right, but I'm talking about just
12 Q. And even though -- 12 the testing results, itself, at this point. s
13 A. Based on his size, muscle strength. 13 there anything in there that jumped out at you?
14 His back MRI really didn't show anything, any gross 14 A. Well, they didn't say anything about
15 instabilities, just that little base of trace 15 it being invalid or that he didn't pass any of the
16  retrospondylolisthesis, which usually isn't a high 16 tests, so no. I would say no.
17 grade instability. 17 Q. Okay. So then you saw him on
18 Q. Okay. So at least as of Jung of 18 June 13th; is that right? Or, excuse me, July 13th.
19 2011, that would be the case toa? 19 A. Yes.
20 A. Yes, [ believe he could have done 20 Q. And would you have actually seen him
21 that. 21 onthat day, or would Mr. Calabro have?
22 Q. After that June of 2011 visit, 22 A. We probably both saw him, I'm
23 according to the records | have, Doctor, you saw 23 guessing.
24 him -- well, you spoke to him on June 13, 2011. Do 24 Q. And that's when he came back
25 you have that one? 25 complaining of additional pain after the FCE; is
Page 19 Page 21
1 A, Myself or my PA? I don't have 1 that right?
2 June 13th, 2 A. Yes, or I don't know if it's because
3 Q. Well, this is the PA, I'm sorry. 3 ofthe FCE but --
4 John Calabro? 4 Q. No. Tunderstand.
5 A. Yes. No, [ don't have that. I have 5 A. Yeah. Increasing pain, ves.
6 July 13th. Did you say June or July? 6 Q. What did you attribute that
7 Q. Isaid June. 7 increased pain to, any particular thing?
8 A. Thave a July 13th. 8 A. No. Just the exacerbation of
9 Q. Okay. I'm going to show you part of 9  degenerative changes. You know, anything can flare
10 Exhibit 59, and actually it's on page -- 10 that up, sometimes minor things. I wasn't sure what
11 A, Oh, I take it back. Here itis. 11 would cause that.
12 Here's the June 13th. They were out of order. Yes, |12 Q. Allright. And you ordered another
13 gotit. 13 MRI at that time?
14 Q. Just read that briefly, and 14 A. Right, and an EMG.
15 that's -- obviously, it's a note from John Calabro, 13 Q. Andan EMG?
16  whichis your PA? 16 A. He had pain in a new distributioa,
17 A, Yes. 17  guess, is what he was complaining of.
18 Q. Aud by then you had suggested the 18 Q. Okay. Tell me what you found with
19 FCE? 19 ecither of those test results.
20 A. Uh-huh, 20 A. Let'ssee. Idon'tknow if [ have
21 Q. Isthat right? 21 those actual tests. [ have a phone note based on
22 A. Yes. 22 ourtests. Idon't printup --
23 Q. Allright. Then did you see the FCE 23 Q. [ think that's the EMG.
24 when it came inn? 24 A. That's the MRI. ['ve got that, so
25 A. Yes. 25  that didn't show anything essentially different than

6 (Pages 18 - 21)

Veritext Corporate Services

800-567-8658

973-410-4040



Page 22

Page 24

1 the previous one. There's the EMG. Okay. And the 1 and the nerve may or may not heal.
2 EMQG showed a chrenic right L3 radiculopathy. That's | 2 Q. So that may have been a condition
3 what John was talking about in the July 15th note. 3 that was there from as early as 2003, when he was
4 (. So let me back up just a moment. So 4 having these first back symptoms?
5  therepeat MRI that would have been done on July 13, | 5 A. Possibly.
6 2011, basically, you didn't sec anything 6 Q. Okay. No way to really know on
7 significantly different from the MRI that you'd 7 that?
% locked at when you first saw him in June? 8 A, No, and we don't even know if the
9 A. Right 9 chronic EMG finding correlates even with his
10 Q. Correct? 10 increased pain at the time.
11 A. Right, correct. 11 Q. Okay.
12 Q. So you couldn't attribute -- at 12 A. May very well not.
13 least from the results of the MRY, you couldn't 13 Q. And how significant was the EMG
14 attribute the reason for the additional pain? 14 finding? In other words --
15 A. The additional pain, right, correct, 15 A, 1t was mild.
16 (). Then, the EMG, what is the purpose 16 Q. -- you said mild? Okay.
17 of that? 17 A. Which may or may not even cause
18 A. The EMG is to look for acute nerve 18  symptoms in some people so --
19 compression versus old nerve compression versus 19 Q. And then you or your physician's
20 location, be it peripheral nerve or maybe pinched at 20 assistant spoke with David Bliss's wife on July 13;
21 the lumbar spine, so it's a way to help us guantify 21 correct?
22 whether something's acute, chronic, and maybe what 22 A. Yes.
23 location, which nerve, et cetera. 23 Q. All right.
24 Q. And what did you find again? 24 A. QGot that.
25 A. The EMG showed that right L5 chronic 25 Q. And then who sent the patient to
Page 23 Page 25
I radiculopathy, meaning it's -- that would be 1 Madonna, was that you, for some rehab?
2 consistent with an old injury. 2 A. 1don't know if he went to Madonna.
3 Q. Okay. "0Old"” meaning -- 3 Wemay have. I don't know if he did physical
4 A. Not acute, something that's not 4 therapy or not.
5 Thealing further. H's nothing new that's ongoing or 5 Q. Let me show you a report that [ got,
6 anew injury, There's no re-innervation occurring, 6 Doctor. Ithink that's from Madonna,
7  meaning the nerve is not trying to heal or in the 7 A. It looks like we did.
&  process of denervating. IU's just stably or 8 Q. And that's dated what?
9 chronically impaired. 9 A, 7-20,2011.
10 Q. Isthere a -~ what type of i0 Q. Okay. So assuming that you guys
11 condition, injury or degeneration can result in 11 sent him for rehab, do you recall what you were
12 those kinds of findings on the EMG? 12 Thoping to gain at that point in time through that
13 A. You can have nerve damage from, say, 13 rehab? If you want to look at this record,
14 a herniated disk or some other form of pinching of 14  that's -
15 the nerve. 15 A. What date was that again?
16 Q. Can that be degenerative in nature 16 Q. That was July 26th, is the date of
17 also, or does it have to be an acute injury? 17  service.
18 A. Typically, it was a result of 18 A. Okay. Was that before or after his
19  something that had injured it, so at some point it 19 functional capacity evaluation?
20 probably was an acute injury, but it could be 20 Q. Actually, it was after.
21  anything from a stretch to a compressive phenomenon, | 21 A, That was after his FCE?
22 meaning, you know, nerve stretch or actual physical 22 Q. Yeah, The FCE was dated June 30th.
23 compression on the nerve. Maybe it was a herniated 23 A. Okay. My guess is we were just
24 disk, maybe it was a bone spur that he'd had 24 trying something nonoperative as opposed to a three
25 previously from other operations that was taken off, 25 level fusion or something.
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Page 26

Page 28

1 Q. Do you know offhand, Doctor, or do 1 Q. Okay. Put that exhibit back
2 yourrecords reflect any follow-up to that rehab? 2 together. Then your next -- the next time you
3 Inother words, I can't recall at the conclusion of 3 actually saw Mr. Bliss would have been when?
4 that report whether they recommended anything 4 A. September 2nd.
5 further or -~ 5 Q. Okay. What was the purpose of that
6 A, He believed he was at maximum 6 visit?
7  medical improvement and deferred to either of us. 7 A. We saw him in consultation, reviewed
8  He said, Use the information in the FCE as well as 8 his notes, T suppose, and re-review his complaints
. 9 the physical exam to recomumend future work 9 that he was having -- he was talking about when he
10 restrictions, and he didu't recommend any work 16 got there.
11 restrictions today with him, so he kind of basically {11 3. Now, at that point in time, your
112 said whatever we said. 12 physical exam noted that basically it was unchanged
13 Q). Then keep geing in that. And you're |13 except with some depressed reflexes and now some S1 |
14 looking at exhibit - what's the number on the front | 14 radicular symptoms; correct?
15 of that exhibit, Doctor? 15 A. Uh-huh.
16 A, Exhibit 59. 116 Q. And that's yes?
117 Q. Allnight. And keep going, and I 17 A. Yes.
18 think there's -- the next, is it August 25th, 2011, 18 Q. Other than that, as far as his
19 either report or - 19 physical exam, was that pretty much the same as it
£20 A. Uh-huh. 20 was when you first saw him in June of 20117 And I
21 Q. What is that? Is that from Madonna 21 realize his subjective complaints were different
22 again? 22 but--
23 A, Yes. 23 A. Yes,
24 (J.  And at that point in time, were they 24 Q. Okay. You say down there on -- down
25 recommending any further plan for Mr. Bliss? 25 atthe last paragraph of that first page of that
Page 27 Page 29
1 A. No follow-up, just continue physical 1 September 2nd, 2¢11 report, it says he can't i
2 therapy is something he recommended. No narcotics, 2 function at bis job with his current pain level and
3 took the anti-inflammatories, nonnarcotic medicines, 3 would need to be in a light-duty situation. [ take
4 Q. At some point in time, [ thought I 4 i, Doctor, and you correct me if I'm wrong, but !
5 readin one of those Madonna reports work hardening 5 basically what you're saying is if you could
6 or condition program. Do you know whether or not 6 eliminate his pain or reduce it, then that -- then
7 there was any follow-up in that regard or whether he 7 he could function at more than a light level, is
8  engaged in any, Mr. Bliss? 8  that what you were saying?
|9 A. I'mpot aware of that. 9 A. Pain is what limited his
16 Q. Letme take a quick look at it, t 10 functioning.
17 Doctor. I'm sorry. I'm looking at page -- it's 11 Q. Aliright. And the pain, cbviously
12 MRHS of Exhibit 59 in the second-to-the-last 12 those -- not to diminish it, but those are
13 paragraph. Do you know it references work hardening | 13 subjective complaints. You can't measure that;
14 and some conditioning program? 14 correct?
15 A, Yes, yes, It says something about i5 A. Correct.
{16 continuing to advance to more functional 16 Q. Otherwise, his physical exam was
17  conditioning and work hardening, especially if 17 virtually the same?
18  there's no surgery planned. 18 A. Correct.
19 Q. Allright, And at that point in 19 Q. What did you recommend, if anything,
20  time, there was no surgery planned, I take it? 20 atthat point in time?
21 A. No. 2] A. Still wasn't sure what was causing
P22 Q. Do youknow if there was any 2 his pain based on our physical exam and our imaging
23 follow-up in that regard by either the rehab people 23 and our EMG; so, therefore, we wanted to see if
|24 or Mr. Bliss? 24 maybe his pain source was in the joints, the facet
L 25 A, Not that I'm aware of. 23 joints, themselves, in those three levels that hag
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Page 30 Page 32
1 that degeneration, and so we recommended maybe facet 1 suggesting had improved significantly, but his
2 blocks or possibly facet thizolysis. If facet 2 nerve-like symptoms that he had were still bothering
3 blocks helped, they were a longer term solution. 3 him, and, as he said, were lhniting him,
4 Q. And the rhizotomy, is that different 4 Q. And 1 think in that report, Doctor,
5 than the facet blocks? 5 you indicate that at that point in time you didn't
] A. No. 6 think fusion would do any good for him?
7 Q. Same thing? 7 A. Correct.
8 A, Well, they actually are different. 3 Q. You were not?
9 Usually, onc's referred to as using medications. 9 A. He didn't seem to have mechanical
110 The rhizelysis is typically something they usc a 10 low back pain that he had had before, and I told him
1 radiofrequency generator to actually create a lesion 11 that a fusion is mainly for mechanical low back pain
12 not chemically, but electrically. 12 unless you have some nerves to decompress, which we
i3 Q. Okay. And you recommended that, and 13 did not based on our MRI or EMG studies.
14 ltakeit, then, he followed through on that, as far 14 Q. Do you know at that point in time
15 as you know; correct? 15 what kind of pain prescription he was on, or had you
16 A, Yes. 16 prescribed pain medication? Was that -- was he
17 Q. Your next visit was when, Doctor? 17 getting that from semewhere else?
18 A. Well, I guess we spoke to him on the 18 A. Tsuspect he would have gotten that
19 phone, but we didn't see him until November 201 1. 19  from somebody else. Typically, we don't prescribe
26 Q. That would be November 7th? 20 pain medications unless we've done surgery. We let
21 A Yes. 21 their other doctors take care of that.
22 Q. What did you do on that particular 22 Q. Do you know if you ever have seen
23 wisit? 23 him since November of 20117
24 A. Wediscussed his MRT findings with 24 A. Tdon't believe | have.
25  him, we discussed what ke had done since I'd seen 25 Q. Okay.
Page 31 Page 33
1 him, which at that time he had rhizolysis after 1 A. Not from my notes.
2 having had his injections, still complained of some 2 Q. So as you sit here today, you don't
3 burning symptoms in the back of his heels and feet 3 know what his condition is; correct?
4 with walking, 4 A. Correct.
5 Q. According to that November 7th 5 (. Ttake i, then, you would agree
6 letter you have, he actually had an excellent 6 with me, Doctor, that at least from the first time
7 response to the rhizolysis with near complete 7 you saw him until the last time you saw him, if
8§  resolution of his lumbar back pain; is that correct? 8  anything, his condition improved?
9 A. Right. 9 A. Correct.
10 Q. And he had the heels and lateral 10 Q. And you would agree with me that at
i1 foot pain if he walked for 20 minutes or more; 11 least from a cursory examination of Exhibit 58, you
112 correct? 12 still think he would be able to perform those types
13 A. He was complaining more from what 13 oftasks with his physical condition?
14 I'd say is nerve-like symptoms as opposed (o just 14 A. I'm not sure.
15 the mechanical back symptoms. 15 Q. Okay. Which one would cause you
16 (. But those symptoms were located now 16 some hesitancy?
17 in the feet; correct? 17 A, Well, to do a half a day of sitting
18 A, Andthe legs. He complained of some 18  orstanding when he said he couldn't stand or
19 aching in the hips too, but, yes, it looks like they 19 couldn't walk for more than 20 minutes or so.
20 were in the feet and legs. 20 Q. Okay. Butyou don't -- do you know
21 (. At least from a physical standpoint, 21 the reason that he couldn't walk for 20 minutes?
22 atthat point in time -- or from a functional 22 A. No. I'had no objective evidence of
23 standpoint, it would have been improved, then, could |23 why he couldn’t do that,
24 you conclude, because of the lack of lumbar pain? 24 Q. Okay. Doctor, do you agree that
25 A. Yes. Ithink his back pain he was 25  Mr Bliss was clearly suffering from degenerative
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Page 34 |‘ Page 36 |
1 disk disease at that L3/4 through L5/S1 as of the 1 A. Correct. ‘
2 time you saw him first in June of 20117 f 2 Q. And you've not rendered any opiniong
3 A, Yes. | 3 orbeen asked to render any opinicns as to any
4 Q. Andany changes you noted in MRIs \ 4 temporary or permanent restrictions for Mr. Bliss;
5 from the -- well, strike that, L5 correct?
6 Did you ever see any MRI results from 6 A. Correct.
7 anything before June of 20717 7 Q. And other than your physical exam
3 A. Yes. §  and the MR and EMG testing that you've done for
9 Q. Was there -- can you tell me what, 9 Mr. Bliss, you don't know what his current condition
16 ifany, significant changes there were between those 1 is or his functional limitations or his medication
11 two MRIs and which -- let me back up. Which MRTdid 11 requirements are?
12 you see that was before 2000 and -- 12 A. No.
13 A. March 18th, 2011, 13 Q. And you have not been asked, nor
14 Q. Okay. And then, at least from 14 have you rendered any opinion or have any opinion as "
15 March 18, 2011, through the last MR1 you fook, there 15  to whether or not Mr. Bliss should return to any '
| 16 wasn't any real significant changes; is that right? 16 particular job or not return to any job; correct?
17 A. Well, the March -- there was a 17 A. Correct.
18 change from the March 18th one from the MRIs that I 18 Q. And as far as his conditions,
19  saw, because he had surgery between these two. 119 whatever they are right now, you don't know whether
20 Q. Okay. Which two are we talking 20 they're temporary or permanent?
£21  about? I'msorry. I'm confused. 21 A. Correct.
22 A, You asked if [ saw an MRI before 22 Q. And, again, ! think [ already asked
123 June, and the answer is yes. We saw the March 18th 23 you this, but whatever his conditions are, you have
24 one, which was done before his April surgery, and he 24 no opinions, nor have you been asked as to what the
‘ 25 had a recurrent disk herniation at L3/4 on that 25 cause of those conditions are?
‘ Page 35 Page 37
1 study. 1 A. No.
2 Q. Okay. [ gotcha. 2 Q. Doctor, I have no further questions.
3 A. In June that wasn't mentioned there 3 CROSS-EXAMINATION
4 anymore 50 - ‘ 4  BY MR. McMAHON:
5 Q. Gotcha. That was repaired by the 5 (. Doctor, just briefly, going back to
6 time the June MRI was taken care of? 6 the September 2nd, 2011, note, at the bottom there
7 A. Right, yes. 7 in Recommendations --
8 Q. Other than that change was there any 8 A, Uh-huh.
9 significant change? 9 Q. --itseems that vou and David had a
10 A. No. 10 long discussion about the conditions, and at that
il Q. And did you see any MRIs taken prior 11 time you stated that he certainly can't function at
12 to March of 20117 12 his job with the current pain level and he would
i3 A. No. 13 need 1o be in a light-duty situation?
14 Q. OCkay. Doctor, are you aware that 14 A. Yes, and that was related to his
15 you were identified as an expert witniess because you |15 pain.
16  were one of the treating physicians in this 16 (. Okay. And so, depending on his pain
17  particular case that Mr. Bliss has against the 17 level, he may or may not still be at that light-duty
18 railroad? 18  situation that you thought he was that was
19 A. Yes. 19 appropriate in September 2nd, 20117
20 Q. Okay. You're aware of that now, at 20 A. Correct. Ttold him -- basically,
21 anyrate; right? 21 he was telling me that the work was bothering him or
22 A. Yeah. 22 repetitive type of twisting and movement and he
23 Q. You've not recommended any 123 couldn' function in his job. When ke taiked to me,
24 restrictions, either temporary or permanent, for 24 he basically said he coulda’t do these certain
25  Mr. Bliss; correct? 25 things and it was causing -- it was because of pain,
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Page 40

‘ 1 and I said, "Well, if you can't do those things, you 1 A. Rhizolysis, yeah.
2 can'tdo those things," and so that was in reference 2 Q. Rhizolysis? Did that work in
375 3 to that, that maybe light duty might be more helpful 3 correcting some of the symptoms that Mr. Bliss had?
-39:9 4 because of his pain doing his current -- you know, 4 A. Yes. That's what he reported, that
BNSF 5  his current job description, but { was not -- [ did 5 it helped him with his low back pain significantly.
?hbgects 0 g not prescribe him any light duty. 6 Q. Allright. And how? What's the -- ‘
testimony 7 Q. Okay. And you weren't asked by the | 7 how does that work? How does the rhizolysis
as hearsay 8  railroad? ! 8  function to alleviate the low back pain? |
g)i?:;;:ozn 9 A. 1don't believe so. 9 A. Basically, it's -- I would say it's ;
and as not Y Q. Allright. | 10 anewer procedure, the idea being if you take away
relevant. 1 A. 1don'thave any forms that [ recall 11 the painful innervation of the joints in the back,
Ei% 302 2 filling out. 12 the facet joints, by basically destroying or
403, 801 T3 Q. Allright. And then, in the 13 disrupting one of the nerves through heat or some
and802. 4  November 7, 2011, note, you stated at the bottom 14 other type of injury that you can numb that joint
Ruling: 5 that he would likely needed to continue on 153 innervation; therefore, if you have pain in that
Overruled 6 medications, at least in some form, as needed 16 joint, you won't feel the pain in the back, and so
7  indefinitely unless he gets some relief with the 17 it's a pain-relieving procedure by basically
(18 spinal cord stimulator? 18 destroying part of the sensory portions of the
19 A. Uh-huh, 19 nerves to those joints,
20 Q. What was this recommendation about? 20 Q. And is it a permanent fix for
21 A. Basically, he had been placed on 21 patients like Mr. Bliss?
22 anti-inflammatories and other medicines for his pain 22 A. Most of the pain doctors consider it
23 which was used to manage that, and [ felt that his 23 asemipermanent or longer term but not permanett,
24 pain was probably chronic and he was likely goingto 24 necessarily. Although some people supposedly get
25 need to be on medications if this didn't work for 25  permanent relief, most of the doctors, [ think,
Page 39 : Page 41
1 his nerves, and we wouldn't know how long or what 1 suggest that it may be a year to two years, tops.
2 medicines those might be, but there may be nothing P2 Q. And that's because the nerves
3 else, in other words, for him. 3 regenerate themselves?
4 Q. And did you make the referral to 4 A. Yes, the sensory branches can
¢ 5 Dr. Donovan at that time, do you know? ‘ 5 regenerate.
| 6 A. For the spinal cord stimulator? ) Q. And if the sensory branches
: 7 Q. Right, for the consult. 7  regenerate in that area where the rhizolysis was
‘| 8 A. Yes, we probably would have at that 8  performed, is that the risk, is that the symptoms
' 6 time. Idon't know if he went or not. 9 then will come back, the mechanical back pain
10 Q). But from the November 7, 2011, note, 10 symptoms will return?
11 it seems that you were making the referral o more il A. Yes.
12 of a pain management treatment plan; is that fair to 12 Q. Is that correct?
13 say? i3 A. Yes,
14 A. Yes. He was having nerve pain at 14 Q. Okay. And then, in those patients
15 that time, so sending him to a pain manager or {5 where the nerve is regenerated and the symptoms of
16 somebody that could maybe identify whether he would | 16 mechanical back pain have returned, if those
17 even be a candidate for something like that spinal 17 patients return to see you, is there -- can you do
18 cord stimulator for some chronic nerve type of 18  another rhizolysis? What's the course of treatment
19 damage or pain, and that was my thought, is that 19 atthat time?
20 that might be an option for him, 20 A. That, I typically would leave up to
21 Q. And the procedure, 1 guess it was 21 the pain doctors, but 1 have heard of patients going
122 done by Dr. Devney, is that correct -- 22 back and getting another rhizolysis if they have
123 A. Uh-huh. 23 good relief, but it does reoccur. 1don't know what
|24 Q. --in Qctober of 2011, the : 24 the success rate of that is for a repeat procedure
25  rhizolysis? 25 like that,
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1 Q. All right. Now, there's been some 1 (. FPunderstand. Thank you, Doctor.
2 mention in your records about a fusion, and in 2 REDIRECT EXAMINATION
3 Mr. Bliss' case was it that he was a candidate for a 3 BY MR. LUERS:
4 three-level fusion? 4 Q. But just so we're clear, Doctor, you
3 A. That's what I offered him. If we 5 didn't recommend and even told him in the November
6 were going to do a fusion, we were going to haveto | 6 letter that the fusion would not make him any
7  address all three of those degenerative levels, any 7 better, and you didn't recommend that procedure?
8 one of or all of those three contributing to his 8 A. Based on his constellation of
9 pain, potentially. 9 symptoms that he had at that time, which were almost
10 (J. And fusion surgery, just by its own 10 all nerve related, which I couldn't pinpoint, I had
11 nature, is a permanent - you're addressing a 11 no target. Before our target was back pain and
12 permanent type of fix for someone with mechanical | 12 generation back pain. The symptoms sounded like
13 back pain; correct? 13 they got significantly better, and [ couldn't
14 A. Correct. 14 improve upon that with fusion, at feast when I saw
15 (). And people that undergo the 15 him, and that's why 1 told him that.
16 rhizolysis procedure, are they also candidates for 16 Q. I gotcha. And you've not seen
17 fusion surgeries if the mechanical back pain 17 anything that changed your opinion in that regard?
18  symptoms return after the nerves regenerate? 18 A. Ne.
19 A. Sometimes. 19 Q. And you're not aware of any medical
20 Q. Allright. And is there anything 20 doctor at this point advising him to get a fusion?
21 about the rhizolysis procedure that excludes 21 A. No.
22 patients from future fusion surgery? 22 Q. Doctor, 1 don't think I asked vou,
23 A. Not necessarily. 23 andljust very quickly will ask you if you ever saw
24 Q. Okay. 24 this letter that Mr. Bliss wrote to Dr. Noble, and
25 A. I'd say not from the procedure, 25 thatis Exhibit 57, I'm doubting you've ever seen
Page 43 Page 45
1 itself. I it
2 Q. That's what I meant. Is there 2 A. No.
3 something that would then sort of -- 3 Q. You've never seen it?
4 A, If the procedure were done and it 4 A. No.
5 gave no relief at a level that they did it, then 1 5 Q. Ttake it that the language in here
6 would suspect that I wouldn't fuse a level that 6  where he says, when I go to work as a carman even
7 dida't work from the other procedure either if IT'was | 7 after January of 2011, it's not a heavy load, was
8  using that as a diagnostic procedure, but typically 8  that different than what he told you about his
9  those would be done with a biock and not a 9  carman duties?
10 rhizolysis. 10 A. T was under the impression that he
11 Q. Okay, all right. 'Cause then fusion 11 had some heavy physical labor involved init, I
12 obviously wouldn't help those symptoms if the 12 don't know the specifies, but that was a physical
13 rhizolysis, or the block, didn't help those 13 joh. '
14 symptoms; correct? 14 Q. Did you ever -- did he ever talk
15 A, Typically. 15  specifics with you in terms of how heavy or how
16 Q. So the thinking goes; right? 16  physical?
17 A. Yes, and in his case [ think the 17 A. @don't recall that conversation.
18  joints were a big component of his pain. The other | 18 MR. LUERS: Ihave nothing further,
19  issue is the disk and the nerve, which isn't 19 MR. McMAHON: I have nothing further,
20 addressed by rhizolysis because that's -- we're 20 MR. LUERS: Doctor, you have a right to
21 talking about a little more anterior and different 21 read and review the transcribed deposition, or you
22 portions of the nerve, not the nerve innervation to |22 can waive that right.
23 she joint, so it gets a little complex using them to 23 THE WITNESS: That's fine. Waive it.
24 iotally decide whether vou're going to do that 24 (Deposition concluded at 2:07 p.m.)
25  surgery or not. 25
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1 CERTIFICATE

2 i, Lisa O. Grimmunger, RMR, CRR, General

3 Nolary Public, duly conunissioned, qualified, and

4 geting under a general notartal commisston within

5 and for the State of Nebraska, do hereby certify

G that

7 DR. KEITH R. LODHIA

8 was by me first duly sworn to tell the truth, the

9 whole truth, and nothing but the truth; that the
16 foregoing deposition was taken by me at the time and
11 place herein specified and in accordance with the
12 witlin stipulations; that I am not counsel,
13 atterney, or relative of either party or otherwise
14 intcrested in the event of this suit.
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witness's 4:7

words 0:8 15:5
24:14 263 39:3

20:4 26:9,10 275
27:13,17 37:21
38:2540:2,7 43:7
45:6

worked 10:3

wrong 29:4

X

y

17:6,17 20:6 21:5
25:2235:22 40:1
year 5:10,12 &:20 i

14:4 41:1 |
years 5:16 14:1 41:1 ‘

800-567-8658

Veritext Corporate Services
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NOBLE \

SPINE DANIEL P. NOBLE, MD
CENTRE CHRISTOPHER M. MCWILLIAMS, PA-C

PATIENT: David Bliss
EXAM DATE: June 24, 2010
PRIMARY CARE PHYSICIAN: Charles Kreshel, M.D.

GHIEF COMPLAINT: ‘ .
FiU left 1.3-4 microdiscectomy. .

HISTORY OF PRESENT ILLNESS: _ ) .
David returns today wishing to return to work.  He feels better at this poiritthan hbe has inalong .
time. He is doing better in all areas.  He does feel he can return to work at this point without:

any heavy lifting, .

REVIEW OF SYSTEMS:
Unremarkabie for any recent ilinesses or other complamts

PHYSICAL EXAMINATION: : - : -
None taday :

DIAGNOSIS:
1. S/P left L3-4 microdisceciomy, DOS 5-6-10
2. S/P left L4 laminotomy with lateral recess decompression and discectomy, DOS 2-10-03

RECOMMENDATIONS: :
1. Return to work. The palient may retum to duty effective 6-25-10 with restnctaons as outlined on

his return to work form. . Restrictions remain in place until 11-6-10.
. 2. MMIL | do expect he will be at MMI 11-6-10.
3. Relturn 1o clinic 8-12-10. . o

. A ~
b\//)m«u /} F/C’\?,Za [ f,:} )

RN IR,

Daniel P, Noble, M.D./fap

“0CT 16 2002

LISA GRIMMINGER, AMR, CAR

PHONE 402.434.0400 FAX 402.484.6625 4220 PIONEER WOODS DR., SUITE B LINCOLN, NE 68506
’ NSC00015
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Aug, 4.

2016 12:58P%  BNSF RAILWAY Ha. 5467 1§

Medical and Environmental Health Department

ENTION P ER .
Dy (0 the work level of the posifon held by this emplayee andior the nature of hle condllion, plesse

complete thls brief form and fax back & INSF 2t BA8-466-1260. Thank you.

e £
EXHIBIT NO.__c2C)
T 16 2002

Statoment of Job Awaretisss
General JJob Duties
Carman
TO PRO‘J}DEH: : - Dr. Banie! NU&IE MD LISA GRIMMINGER, RMR, CR
Re: David Bfiss 6211855 LU

Some of the physical requirernents of the position include:

L

Miust be able te make quick hand and leg movements —~ Bue 0 he natute of tha position,
1.6, working around moving and heavy equipment, it is imperative that an indjvidual is awme
of the envirorment ang able to respond quickly to any unsafe condjtion.

Perform car and equipment inspections - Requires an individual to proficiently walk on
uneven terrdin and bellast to inspect for any unsafo conditions or mechanical defeets.

Climb ox/off equipment — This involves lifting one foot approximataly 3 £, onto a ladder
wénle reaching up to grasp the peab irons with both hands and pull thei weight up onto the
ladder,

This carmasn waintelns, repleces andfor xepairs ofr brake pipes, vaives or fiktings, gaskeis, air hosts,
and ather squipmeat as yeguired to maintain 3 safe train.

The carmsn must be able to sxhibit physical strength suiBeient o lifosrry pugh and poll ghjects
weighing betwesn 25 pounds (fequently) to 50 peunds (ccereionally); puld, push, and position
equipment or car components when making repairg; oocasionsily move rail car wheels; bend stoop
oceasionally as required when making vepaice to feight cans; climbing onto and off of xail cors;
maintsin balancs whils climbing on sthies or laddas to repalr rofing stock; perform aecasional
overhead work, remain standing or giting for mors than % of svery work day with the opportvaity to
pedodleslly change positions forcomfart. Soma work is parformed In below ground workspaces to
nceess derearrisgs of rail can

The employee must be abls to staop, bend and twist low back on ccepsional to frequent basts; must be
able to knesl, exawl and cyouch on oeeazionsi to fraquent basis; must be gbls w walk on angled and
nneyval ground; must be able to climb and woik af elevations » 12 feet ahove ground level; must be
ehls io mmove and replace omponsnis on ofling siock (hoss, coupler assenbles, aly braks
systems), use powes tools and non pawer tools, and conduct drgpections of rolling stuck (railroad
cirsy in a yard or o a track.

[ have considerad ihe above job respansibilitiss it reaching my professional opinion regarding
this amployse's medical condition and capability to work.
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g EXHIBIT NO,_7>°7

0CT 16 2012

LISA GRIMMINGER, &R, CRR

3005 Farmam Drive, Suite 306
NEUROSURGE_RY & SPINE Omaha, Nebraska 68114
;PEC!AL S’I‘S ph: (402) 398-9243

fax: (402) 398-9263

Account #: 104768 David R Bliss
Requesting MD: Chatles L. Kreshel MD 1801 Preamble Lane
Family MiD: Charles Kreshel MD Lincoin, NE 68621
Case Manager: {402) 476-9107

06/21/1966
8/812011

Dear Dr. Kreshel:

David Bliss is here in the neurosurgery clinic in consultation. Mr. Bliss is a pleasant 55
-year-old who had recent surgery in April including redo diskectomy at .34, He has had
previous diskectomy at [.3-4 as well as what appears to be one at L5-81, although he
says he thought it was L2-3. He has had some pain in his legs and back before surgery.
After his [ast surgery in April he has really had a hard time bouncing back. He has a lot
of mechanical back pain. He has had atraphy in his left leg, although it is improving with
physical therapy significantly. He has noticed a lof more pain in his back. He is achy and
stiff and has limited lifting because of this. He has no numbness. He does have some
guadriceps atrophy and weakness overall he says.

The patient is alert, oriented times three and appropriately dressed with normal affect.
The neck is supple without masses. Casual gait is symmetrical, with normal heel-toe
progression. Heart has regular rhythm, with no murmur. The lungs are grossly clear fo
auscultaiion. No carotid bruit is heard. The lower extremities demonstrate normal
strength, reflexes, sensation and muscle tone bilaterally. He has mildly decreased
muscle bulk when looking at his left thigh compared to his right thigh. No joint instability
or crepitus is noted in the lower extremitios exam. Patrick's maneuver bilaterally is
negative. Straight leg raise is negative hilatarally. Dorsalis pedis and posterior tibialis
pulses are regular and full bilaterally. There is no lower extremity edema. There is no
clonus at the ankles bilaterally, and Babinski reflexes are absent bilaterally. Range of
motion of the spine is full without increased pain. Palpation of the spine is nontender,
although he has 2 well healed lumbar dorsal incisions in the midline from his spine
surgety.

Imaging was reviewed including MRI of the lumbar spine from 3/18/11. This was
preoperative before his last L3-4 diskectomy. There is evidence of recurrent disc
herniation at {.3-4 with compression o the L3 nerve root. There are modic endplate
changes at L3-4 significantly. There are aiso some endplate changes and disc
degeneration at L4-5. Thete is disc bulging, but no significant nerve roof compression. At
(.5-81 there appears {o be a laminotomy on the right.

MNASS00014
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Page 2 - David R Bliss

There Is facet arthropathy severe at L5-31 and some foraminal stenosis on that right
side compared to the left, though both sides are having foraminal stenosis. There is also
facet arthropathy at L3-4 and [4-5 that is more minimal. There is hypertrophy of the
facets at L3-4. There is a silght posterior spondylolisthesis at L3-4. The remaining discs
appear fairly normal.

ASSESSMENT:

1. Lumbar posterior spondylolisthesis L34,
2. Lumbar spondylosis L.5-81, L.3-4 and [.4-5.
3. Previous laminotomies, diskectomies.

4, Disc degeneration.

PLAN: David has confinued mechanical back pain. | balieve with his job on the railroad
he is going to be somewhat limited given his muitiple history of disc degenerations. He
has not had any recent imaging. We will get an MRI of the [umbar spine. | discussed
operations including diskectamy and fusion. \We discussed limitations with and without
surgery as well. At this point he would be a candidate for a functional capacity evaluation
to see what his level of ability is, We will get him set up for his studies, and | will contact
him with the results.

Sincarely,

Keith R. Lodhia, MD

Dictated but not proofraad

MNASS00015
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Charles .. Krashel MD
3100 N 14ib St STE 201
Lincoln, NE 68521-2134

RE: David R Bliss

Account #: 104758

DORB: 06/21/11955

Exam Date: 06/08/11

Ordering Physician: Keith R. Lodhia, MD
Referring MD: Charles L. Kreshe! MD
Family MD: Charles Kreshal MD MOWEST NEUROIMAGING

Dear Dr. Kreshel: )
BOOS Farnam Drive, Suite 202
Omaha, Mebraska 68114

MAGNETIC RESONANCE IMAGE OF THE LUMBAR SPINE WITH AND 403.590.4100
WITHOUT INTRAVENOUS CONTRAST fax: 390-4103
CLINIGAL INDICATION: Low back pain, leg pain, Christion oo s 419

Erik Pedersen. MD
TECHNIQUE: Sagittal and axial pre and post contrast T1 weighted images Don Evans, 4D

and also T2 weighted FSE images of the lumbar spine were obtained. 20
cc of Magnevist contrast to the normal technique.

FINDINGS: Evaluation of the tumbar spine demonsirates a trace of
retrospondylolisthesis of L3 on L4. There is noted io be end plate
degenerative marrow signal changes at the level of L3-4, [4-5 and L5-51,
No evidenece fo indicate fraciure. The conus meadullaris ends at the lavel of
L1-2 and demonstrates normal signal. The visualized sacrum and Sl joints
are noted to be normal.

At 1.5-S1 the disc space demonstrates postoperative changes of right
hemilaminectomy change. There is a diffuse disc bulge. There is a mild end
plate osteophytic ridge. The facet joints demonstraie moderate hypertrophic
change. There is mild bilateral foraminal stenosis, Mo central canal
stenosis.

At L4-5 the disc space demonstrates decompressive right and left
laminectomy change. The disc space demonstrates mild to moderate loss
of height. There ara end plate erosions. There is vacuum phenomenon.
There is a diffuse disc bulge with an end plate osteophytic ridge. Disc and
osteophyte extend into both the right and left foramen. There is moderate
left and mild to moderate right foraminal stenosis. No evidence for central
canal stencsis. The facet joints demonstrate mild hypertrophic change.

At L3-4 the disc space demonstrates decompressive left laminectomy
change. There is a diffuse disc bulge with an end plate osteophytic ridge.
There is a focal area of disc protrusion extending io the left paracentral
aspect of the canal. This is best viewed on sagittal image #9 and axial
image #9. This is effacing the left side of the thecal sac. This is surrounded
by areas of granulation tissue. There is no underlying central canal
stenosis. No significant foraminal natrowing. The facet joints are mildly
hypettraphic.

RE: David R Bliss

MNASS00016
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Account # 104758
DOB.: 06/21/1955
Exam Date: 06/08/11
Page 2 — Lumbar MRI

At L1-2 and L2-3 the disc spaces are normal. There is no central or
foraminal stenosis.

- IMPRESSION:
1) Small left paracentral disc protrusion at L3-4. Correlate clinically
with symptoms.
2) Bilateral foraminal stenosis greater on the left than right at [L4-5.
3) Mild bilateral foraminal stenosis at L5-81,
4) No central canal stenosis, 4005 Farnam Drive, Sujte 202

5) Facet hypertrophic changes of the lower lumbar spine. Ormaha, Nebtaska 68114

fax: 390-4103

MIDWEST NEURDIMAGING

Thank you for the courtesy of this referral.
Bruce Baron, PO
i Christian Schlaspfer, MD
Sincerely, Exfk Pedersen, MD
Don Evans, MD

CSf mw
Dictated at Midwest Neuroimaging, 68114 06/08/2011

Electronically approved by: Midwest Neurolmaging  Date: 06/09/11
09:43

MNASS00017
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Account #: 104758

Requesting MD: Charles L. Kreshel MD
Family MD:

Case Manager,

Juns 13, 2011

f spoke with Mr. Bliss in regards to his MRI scan showing muiti-fevel
degenerative facet changes. He has a disc herniation which was smaller
than previous surgery in April. Dr. Lodhia did feel that he would be a surgical
candidate consisting of a lumbar fusion 13-4, L4-5 and L5-S1,

At this point he seems to be getting by. Dr. Lodhia has recommended a
functional capacity evaluation for further evaluation of his current work
status. Mr. Bliss will give us a call once this has been completed.

- “4/’4’—"’&%

John P. Calabro, PA-G

Keith R, Lodhia, MD
JCIKRL: mw
Dictated but not proofread

Electronically approved by: John Calabro

Page 13/ 29

.
David R Bliss

1801 Preamble Lane
Lincoln, NE 68521
(402) 476-9107
0612111855

MIDWEST NEUROSURGERY

BOOS Farnam Brive, Suite 305
Omaha, Nebraska 68114
Phane: 402,398,9243

Fax: 402.398.9253

wwas mldwestneyrosurgany, com

201 Ridge Street, Suite 305
Council Bluffs, 1A 51503
Phone! 402-390-4115
Fad: 712-196-3059

Lestie €, Hellbusch, MD
Dexglas J. Long, MD
Stephen E. Doran, MD
John 5. Treves, MD
Mark 3. Puccioni, MD
Wendy J, Spangler, MD
Bradlay S. Bowdino, MD
Keith R, Lednia, D
Guy M, &usic, MD

lulie Watsh, PA-C

Charley Pugsley, PA-C
Michele (Shelley) Julin, PA-C
John Calabro, PA-C

David Siebels, P&-C

¥im Melson, PA-C

Brittany Lansha, Pa-¢
Kelstiny Hennessey, PA-c

Johp Dunn
Clinic Administrator

Date: 06/18/11 15:33 MIBWEST NEURCIMAGING

3005 Farnam Drive, Suite 202
Omaha, Nebraska 68114
Phone: 402.390.4100

Faw: 462-350-4103

MNASS00013
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MIDWEST

‘ QT 1. ,"i ay SR - 8008 Farnam Drive, Suite 306
S;EUROSU ERY &~SPINE Omaha, Nebraska 68114
< PE_CLAL}S}._’?__,_‘ ph: (402) 398-9243

fax: (402} 398.9283

Account #: 104768 : David R Bliss
Requesting MD: Charles L. Kreshel MD 1801 Preambie Lane
Family MD: Charles Kreshel MD : Lincoln, NE 68621
Case Manager: (402) 476-9107

06/21/1966
07/13/2011

David Bliss is here today in followup and consultation after undergoing functienal
capacity evaluation. Mr. Bliss reports having increasing back and leg pain along with
numbness into the balis of his feet. We had previously evaluated him and found his
muiti-level degenerative change along with multi-level previous surgeries. We had
recommended the possibility of an L3 through S1 lumbar fusion. Due to his increasing
pain, we are sesing him for further evatuation.

He is alert, oriented times 3, affect was appropriate. Gait was antalgic with a leaning
wide based stance. He has mild decreased bulk into the left thigh as compared to the
tight. Motor strength is considered about a 5. Sensation is decreased in non dermatomal
pattarn. He has no clonus and Babinski reflexes are absent. Straight leg raise causes -
lumbar back pain. He has a well healed lumbar incisional site.

ASSESSMENT: 1) Bilateral lower extremity pain and lumbar back pain.

PL.LAN: David Bliss presents today with worsening symptoms. We have recommend
proceeding with EMG studies of bilateral lower extremities along with a repeat MRI of
the lumbar spine for further evaluation. Mr. Bliss now reports pain in the S1 distribution
which is increased in intensity since previous examination. Therefore we will repeat his
MR! scan. We did briefly discuss surgical intervention consisting of a lumbar fusion L3
through 81. We will plan on seeing him back once the studies have besn completed to
further discuss treaiment options.

"'TZ .

k)

John P. Calabro, PAC

po -

=

Keith R. Lodhia, MD

Dictated but not proofread

MNASS00008
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Charles L. Kreshel MD
3100 N 14th St STE 201
Lincoln, NE 68521-2134

RE: David R Bliss

Account #: 104758

DORB: 06/21/1955

Exam Date: 07/13/11

COrdering Physician: Keith R. Lodhia, MD

Referring MD): Charles L. Kreshel MD

Family MD: Charles Kreshel MD MIDWEST NEUROIMAGING

Dear Dr. Kreshe!:
8005 Farnam Drive, Suite 202
Omaha, Mebraska 58114

MAGNETIC RESONANGE IMAGE OF THE LUMBAR SPINE WITHOUT o 390,440
CONTRAST. fa 390-4103
CLINICAL INDICATION: Bilateral log pain, greater on the left than right, Christion Seianetor 40
hack pain. Erik Pedersen, MO

Dor Evans, MD

- TEGCHNIQUE: Sagitial and axial T1 and T2 weighted FSE images of the
lumbar spine were obtained./

FINDINGS: Evaluation of the lumbar spine with compatison to prior
examination from 08/08/11. The lumbar spine demonstrates the alignmeant
to remain stable since prior examination. There is a trace of
retrospondylolisthesis of L3 on L4. Vertebral body heights demansirate no
areas of new marrow signal abnormality to indicate tumor or infection,
There is extensive end plate degenerative marrow signal changes at the
level of L3-4, [L4-5 and .5-S1. The sacrum remains stable in signal. No new
abnormality of the Sl joints.

At LS-51 the disc space demonstrates postoperative changes of right
hemitaminestomy change. The disc space demonstrates disc space
desiccation. There Is a diffuse disc bulge and end plate osteophytic ridge.
The facet joints demanstrate moderate hypertrophic change. The
appearance of the disc is noted to be similar to prior examination. Theare is
mild bitateral foraminal stenosis. There is no new area of central canal
stenosis.

At L4-5 the disc space demonstrates post surgical changes of bilateral
laminectomy change. The disc is demonstrating moderate loss of height.
There are end plate erosions. There is a diffuse disc bulge and end plate
osteophytic ridge. This extends into both the right and left foramen. There
is moderate lefi and mild to moderate right foraminal stenosis. The
appearance remains stable. The facet joints are hypertrophic. No new area
of central canal stenosis.

At [.3-4 the disc space demonstrates postoperative changes of left
hemilaminectomy change. There are elements of granulation tissue seen
along the thecal sac. The disc is narrowed with a diffuse disc bulge. The
small area of dis¢ protrusion within the granulation tissue is noted to be
similar to smaller than on prior examination.

RE: David R Bliss

MNASSCO011






09/26/2011 09:37:43 AM Remote ID > FPage 1z /23

Account #; 104758
DOB: 06/21/1955
Exam Date; 07/13/11
Page 2 — Lumbar MRI

Disc and osteophyte extend into both the right and left foramen. There is
noted to be mild inferior foraminal stenosis, similar. There is no new central
canal stenosis.

At L1-2 and L2-3 the disc spaces are noted to be normal. There is no

) | f MIDWEST NEURDIMAGING
underlying central or foraminal stenosis,

IMPRESSION: 8005 Farnam Deive, Suite 202
LA, . . . Omaha, Nebraska &&§{14
1) Bilateral foraminal stenosis greater on the left than right at L4-5, 263.790,4100
stable. fax: 3904103

2} Mild bilateral foraminal stenosis at L3-81, sfable. 5o
3) No new central canal stenosis. Chrimaf’s“c;fai;;:f: o
4) Post surgical changes at 13-4, stable. Erik Pedarsen, MD

Son Evans, MD

Thank You for the courtesy of this referral.

Sincerely,

e

Christian Schlaepfer, MD
C8/ mw
Dictated at Midwest Neurolmaging, 68114 07/13/2011

Electronically approved by: Midwest Neurolmaging  Date; 07/14/11
09:29
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JOHM C, GOLDWNER, M.D.-
RONALD A, COOPER, M.D.
. JOEL T. COTTON, M.D.

Neurology

Consultation ¢ Flechromyography

PHONE 402 354-2000
FAX 402 354-8645

ROBERT R.SUNDELL, M.D:.
DAVID A, FRANCO, M.D.
T. 8COTT DIESING, M.D.

INDIAN HILLS MEDICAL PLAZA » 8901 WEST DODGE ROAD, SUITE 210  OMAHA, NEBRASKA 68114-3442

" ELECTROMYOGRAPHY / NERVE CONDUCTION STUDY REPORT

! NAME: David Bliss

PHYSICIAN (8): Keith Lodhia, M.D.

DOB: 6/21/1955 FILE #: 2011-2014

DATE: 713/2011

NERVE CONDUCTION STUDY:

MOTOR: Distal  Proximal Conduction
Latency Latency Amplitude Distance Velocity  Normal

Nerve Stimulating, Recording {msec) _(msec) {N=Normal) _(cm)} {m/sec) {m/see)
It. Peroneal knee-ankle ext, dig. brevis 53 [4.5 N (3.9/3.4} 9/41 46 38-65
Rt Peroneal knee-ankle ext. dig. brevis 57 143 N (4.0/4.5) 9/39 45 38-65
Lt. Tibial knee-ankle abd. hallucis 37 14.1 N(7.1/5.9) 9/42 50 38-65
Rt. Tibial kneg-ankle abd. hallueis 36 15.0 N(B.3/8.13 9/41 44 38-65
SENSORY:

Amplifude

Nerve Stimulating Recording Latency (N=Normal} = _Distance Normal

Lt. Sural posterior aspect lateral malleolus 2.8 N 14
lower leg

ELECTROMYOGRAM:

Muscle Fibrillation Fasciculation Motor Unit Potentials
Lt, tibialis anterior 4] 0 Norinal
Lt. medial gastrocnemius 0 { Normal
Lt, peroneus longus 0 0 Normal
Lt vastus medialis 0 0 Normal
Lt, tensor fasciae latae 0 0 Normal
Lt. abductor hallucis ¢ 0 -
Rt. tilyalis anterior 0 0 Mildly large, polyphasic motor units
Rt. peroneus Jongus 0 0 Mildly large, polyphasic motor units
Rt. tensor fasciae latae 0 0 Mildly large, polyphasic motor units
Rt. miedial gastrocriemius 0 0 Normal
Rt. vastus medialis 0 0 Normal

EMG with nerve conduction studies of the lower extremities was done at the request of Dr. Lodhia on a patient with left more

than right lower extremity pain and prior back surgeries.
(CONTINUED)

Naurofogy LLP
3301 Wast Dotige Road Suite 210
Omaha, Netorasks 68114.3442

Neurology00001 |






DAVID BLISS
July 13, 2011
PAGE TWO

SUMMARY: The peroneal compound muscle action potentials were normal and symmetric. The tibial compound muscle action
potentials were nornal and symmetric. The left sural sensory nerve action potential was normal. Needle examination of the left
lower extremity was normal. Needle examination of the right lower extremity demonstrated mild chronie stable neuropathic

motor unit changes within the right L5 myotome.

IMPRESSION: Abnormal EMG and nerve conduction studies of hoth lower extremities. There is electrophysiologic evidence of
a mild chronic right LS radiculopathy without evidence of uncompensated or ongoing denervagion. No abnormalities were noted

in the left lower extremity. Clinical correlation is needed.

M.D.

B Scott Diesing, M.D.
BLE‘C’IROMYOGRAPH\ R

TSD:pif L .

Neurology 118
8901 West Dorge Road Sulte 210
Omaha, Nebraska 68114-3442

NeurologyQ0002 |
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Account #: 104758

Reguesting MD: Charles [.. Kreshel
Family MC: Charles Kreshel

Case Manager:

July 13, 2011

Page 8/ 23

| spoke with David R Bliss’s wife in regards to his EMG study showing
chronic radiculopathy. No new or acute changes. In regards to the
MRI scan this shows thrge-level lumbar disk degeneration as
previously noted. Mo new disk herniations or listhesis.

L
John P. Calabro, PA-C

Keith R. Lodhia, MD
JPCKRLUImh
Dictated buf not proofread

Electronically approved by: John Calabro

LCate: 07/22/11 08:38

David R Bliss

1801 Preamble Lane
Lincoin, NE 68521
(402) 476-9107
082111955

MIDWEST NEURQSURGERY

B0O0S Farnam Driva, Suite 305
Cmaha, Nebraska 68114
Phone: 402.398.9243

Fax: 402-398.9253

www, midwestneurosurgery. com

201 Ridge Street, Sulte 305
Counclt Bluffs, tA 51503
Phone: 402.398-411%
Fax: 712-256-3059
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MADONN:A REHABHITATION HOSPITAL
CUTPATIENT CLINIC NOTE ON: Bliss, David R
DATFE OF SERVICF: 07/26/2011

REFHRRING PHYSICIAN: Keith Lohdia, MD.

REASON T'OR REEERRAT.: Rchabilitation evaluation and recomenendations for cheonre low baclk pain
and left leg pain.

TIME IN: 200 TIME OUT: 315

Over 60 minutes were spent today with David and his wife, the majodty of which was in evaluador. case
discussion and management, and paticor education.

HISTORY O PRESENT ILENESS: David Bliss is 1 pleasant 3¢-vear-old gentleman who was reforred
here by Dr. Keith Lohdia for evalnaion of tow back pain, He has a fairly complicated history. 1n 2003, he
sndenwent an §.3-4 lamincciomy due to a disk herniation that was cavsing 2 lot of luft leg svmptoms. It
sounds like there was weakness in the left leg as well as possible footdrop and significant pain. He responded
well 1o the surgery and had been working with the rallroad since that time. This initiel surgery was done by
De.Noble, In the spring of last year, he started to develop similar symptoms going down the leg. Fe
underwent a microdiskecromy in May with 3 follow-up explosation in Apsil of this year. He still was having
some ongoing symptoms and sought #n opinion by 1r. T.ohdia at Midwest Neurosurgery & Spine Specialists
in Qmabha. He reviewed the imaging studies and felr thac it was primazily mechanieal low back pain. They
did repeat an MRI and discussed surgical options. He subsequentdy underwent functional capacity
cramination here in [incoln around lue Junc or the beginaing of July. e rolerated the test presty well but
the following day wes having an increasc in his pain, noi only the low back but also his lcft leg svmptoms
were worse. He sy Dr. Lohdia again who repeaed the MRY and obrained elcerrodizgnostic studies thar ase
discussed later. '

After discussing the next sutgical aption which would essentially be a multdevel fusion, Dr. Lohdia refersed
David here for further evaluation and recommendations. Today he states that his pain is worsc in the low
back compared to the leg, He gencrally feels the best if he is lying flat on his back. Activity, especially
frequeat bending and tifting, bother him. Tle also has difhionlty with lateral bending, especially fo the left.
He feels like he has general atrophy aod weakiness in the legs but that this has gotten somewhar better with
physical therapy. He is working with Jeremiah Jurgensen here in wwn 2 dmus per week doing 2 variety of
steengehening and stretches along with maodalitics, Currently for pain control he is primarily taking Tylenol
frequendly as well 2y sonte tramadod that is prescribed theough his primary physician, Dy, ieeshel.

As this s work relawd, David is frustuted wath the fact that his previous office job was nu longer available
after one of his sargeries and he has been doing more manual labor. Te has not buen back to work sinee his

mst recent surgery in April. Dr. Noble felt that it would take at feasy 3 months 1o get back to light to E
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medim duty work and 6 months for medingm to heavy. David does nol fecl like he is anvwhere near ready
10 go back 1o his previously highly physically demanding job. -

David’s other coneern i that he does have quite 2 bit of fatigue. He thinks it has been worse sinee his most
recent surgery and is unsure whether i is related to the pain or therapy that he has been undergoing. He has
had to cut back on sacial activities as he used to fish quite a bit on his bass boat but is enable 1o do this. His
sleep has been affected as well,

PAST MEDICAL HISTORY:
. He has asthma that is well controlled and not requiring medieations.

2. History of severe GIT bleed requiring transtusion. This was thouglt w be celated o aspitin and
Mobic.

3 ACL repsir in 1998

4. Laminectomy in 2003,

5. Microdiskectomy in 2010,

6. Microdiskectumy revision in May of 2010 and Aprit of 2011,

7. Maltiple knce archroscopics.

8. Leftshoulder arthroscopy.

FAMILY HISTCRY: Both parents are deceased, his father of a heart attack and mother of diabetes. He
dericy any history of diabiemes.

SOCIAL HISTORY: David is single but has n significant other. He has veeasional alcohol but no wbaceo
as aleahol sxposure. o dous not get any regutar seriviey ouside of work, He was previously 4 cas mon for

the railroad.

CURRIINT MEDICATIONS:
1. Tylenol max dose daily,
2. 'Tramadoel 2 rabs every 4-6 hours paea.

ATLLERGIES: NEOSPORIN causes tash and THEOPHYLLINE causes GI reflax. Heis also
sensitive to adhesives.

REVIEW O SYSTEMS: Twelve-point review of systems was obtained today :ind positive for fatigue, mild
asthma, and those complaints listed in the HPL The remainder was negative.

PHYSICAL EXAMINATION;

GIENERAL: Davil is a pleasant, well- appeasing, modusatcly obese gentleman io no distress, He does not
exhibit any pain bchavicors but is clearly frusteated with his corrent symptomns and cspecially as it telates o his
occupation.

HEENT: Hexd is normocephalic, arraumacde. Tacies ase symmeadic,
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SKIN: Warm and dry throughout.
EXTRIEMITIES: Nao swelling, etrythema, or ecchymosces.

BACK: Mulriple midline incisions all well appradisated and healed. He has some flauening of normal
lumbar Jordesis. He has fairly good flexionand extension, neither of which is particalarly painful, but he is
weak with extension and has some difficulty gerting back 10 upright postuze. He does not have any obvicus
list or scoliosis. He has preay good lumbar rotasion hut sidebwnding 10 the leftis vestriced and quite painful.
He has rendemness around the left ST joint a5 well as lower lumbar facers. This pain is exacerhated by
sidkebending but rot tao much by extension. He has no gluteal tenduemess of pain around the wochaateric
tegion. Examinaton of the legs shows symmetric muscle bulk without any obvious atraphy. He has atleast
4+ /5 strengeh throughout, and [ have difficulty cliciting any abvious strengeh deficit. He can hec and toc
walk witheus difficulty other than a lede bit of balance rrouble,

NEUROLOGIC: Absent reflex aw the left patella but 2/4 at the right. Tle has 1+ reflexes at the Achilles,
bur it scems a bic moce diminished on che left comparced to the right. S¢nsory examination ro light touch and
pinprick is normal to all right lower exrrenity dermatomes, Tn the left lowee exeremity he basically has
decreased sensation throughout the entdre foot. This is mainly to pinprick which feels more dull compared
1o the right side, but light rouch is presesved. There is no clonus or upper motor neuron signg noted.

IMPRESSION: Pavid Bliss Is 2 36-year-old gentleman with chronic low back pain, primasily mechanical and
axial, with history of multiple lumbar surgeries. He also has radiating symproms io the lefr lower extrernity
thar have improved with therapy buat persistund sre in 2 nondesmutomal pattern. Linaging studies show
diffuse degenerative arthritis in the lumbar spine 2s well us spondylosis at 1.3-4, 1.4-5, and 1L5-81 with smali
postedor spondylolisthesis ar L3-4. Tins Is bused upon the imaging reports as 1 do nat bave the imapes
available. 1did review the clectrodiagnostic studics obtained on 07/13/11 which show some large
polyphasic metor units in the sight L3 myotome but pa evidence of ongoing axonal loss. Alsa no evidence
of peripheral neuropathy o focal neuropathy.

RECOMMENDATIONS: We had 4 tong discussion about possible cdologics af bis pain and thar this is
likely multifacrorial. 1 would obviously defer to D, Lohdia as to whether or not he would be appropdate for
a fusion, but this may not be a bad option, cspecially with what appears (o be some mild facet-mediared pain,
especially on the left which i where the majority of his pain seems 1o be coming from. Nevertheless, 1 think
an adequate course of physical therapy and some medication management would be reasonable as there is
cerrainly 0o rush o underpo suzgery.

To help with pain control, T was boping o use antinflammazovies; bus with s history of Gl bieed, Tam a
little hesitan: to start an oral agent. T bave had same luck with Flector parchey which have much lowes
incidence of G1 nlceration and therefore gave hiny  few samples to try; and if the adbesive does not bother
him, he can get this script fled. He should apply it the left low back where the majority of his pain is.
Addironally T would like to stazt him an Lyrica 1o help with his leg svmproms as well as averall pain
mudulasion in the hopes that he has beter baseline control and ¢an cut back oa the amount of ramadol that
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be is using.

1 did write a presceiption to obtain a vitamin D level as low levels have been associated with fatipue as well as
pain, Durthenmore, this is easy to correct if it s low.

}would like ro sec him back in 1 month. We will asscss how he is responding to physical therapy as well as
mudication management, §x docs not appear as though he is going to pursue surgery but needs more
intensive chronic pain management. | would recommend consuoltation with the pain management group here
in town who are better cquipped to follow fong-term pain medication wse, However, my thougl is that he
may nat get a whole lot of benefit from chronic opioid use, and given the side effects and marginal cfficacy
of these in chronic low back pain, | would recommend avoiding them if possible,

I do appreciate this referral. 1f there are any questions reparding Mr. Bliss’s visie, pleasc feel free to contact
me.

a,___,r-

Adam T, Kafka, M.DD.

DD: 07/26/2011
DT: 07/27/2011 842 A kp ‘ Date 123123 Time __1~

cc: Charles L. Kreshel, M3,
Keith Lohdia, M.1D., 8003 Farnam Dive, Suite 305, Oumaha, N2 68114
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7/302011

Keith R, Lodhia, M.D.

Midwest Neurosurgery & Spine Specialists
8005 Farpham Drive, Suite 305

Omaha, NE 88114

Dir. Lodhia
RE: Dawvid Bliss

Mr. Bravid Bliss presented to my ciinic on 6/30/2011 for Funclional Capacity Evaluation .
testing. A standard 1 day Core FCE was performed which involved a detaited :
musculoskeletal assessment followad by performance of standardized objective testing fo
determine his current physical abilites and safe lifting maximum recommendaticns, Mo i
specific job deacription was provided by the employer therefore determining a definitive :
job match was not fully possible. The only information that was communicated to me by his . |
case worker (Eileen Wamer) regarding physical job demand information was that the
physical demand levet of his job is categonized as HEAVY.

]
Therefore, givan this information 1 have compared his pedormance on the FCE o physical ]
demand characteristics of HEAVY as classlified in the Dictonary of Occupational Titles ;
(DOT). Please refer to the specifics of his performance on the FCE GRID for further
details.

1f you would have any further need t0 abtain information pertaining 1o specific tasks or
physical demands testing pertaining o his job | would be more than happy o retest any
tems you would request. ifyou have any questions regarding any information on the FCE
repott please contact me directly at 402-423-7378.

Thank yau again for this FCE referral

fo g 7T

Paul Thygesen PT

Thygesen Physical Therapy 5855 South 56th.  Lincoln NE  6B316 402-423-7878 Phone 402-423.0272 FAX







MADONNA REHABILITATION HOSPITAL
QUTPATIENT CLINIC NOTE ON: Bliss, David R
DATE OF SERVICE: 08/25/2011 ‘

TIME IN: 10:15 TIME OUT: 10:45

Greater than 25 minutes were spent today with Mr. Bliss, the majority of which was in case discussion and
management as well as patient educaton.

INTERIM HISTORY: David returns today for followup regarding his low back pain. The initial visit T had
with Mr. Bliss was on 07/26/11 upon rcferral from Dr. Keith Lohdia in Omaha. Briefly, he hasa histoty of
low bacl pain wirth several injuties that stem bacl to 2003, at which point he underwent laminectory. He
has subsequently had microdiskectomy and revision 3 times over the past year and a half or so. These were
all done by Dr. Noble, but Dr. Lohdia was discussing possible lumbar fusion as a more definitive treatment.
He came to me for any further rehabilitation recommendations that would be nonsurgical in nawre. ¥ did
not feal that there was much indication for therapeutic injections given the diffuse nawre of his axial pain
that seemed primarily mechawical in nature. He does have some radicular symptoms with EMG evidence of
mild chronic inactive xighe L5 radiculopathy.

I had recommended David continue with physical therapy and try a neuropathic pain agent. 1 wrote for
Lytica 50 mg t.1.4d., and he is mking it about twicc a day. It does help reasonably well with pain control, but ic
also makes him tired. He still takes tramadol as ngeded. There has nor been a whole loc of change in his
symptoms. He continues o work with physical therapy 2 days per week ar the Center {or Spine & Sport
Rehzb. It sounds fike they are mainly doing some e-stim type acdvides using the ReBuilder system, He s
looking to get this at home.

Most of our discussion today was David cxpressing his concerns and frustrations over this entire psrocess.
He feels as though his pain is significant enough that it is not allowing him o do any sort of physically
deranding job. Even chores around the house cause quite a bit of pain. He aiso had a day at work when he
spent most of the day in meetings in a chair and then the next day was having a flate-up of his pain, so
sedentary activity also bothers him quite a bit. He has not returned to see Dr. Lohdia since his fast visit but
does have a scheduled appointment. It is stll unclear whether or not he will pursue any further surgical
interventions.

PHYSICAL EXAMINATION: On brief exam, David is well appearing and in no distress. He does not
visibly appear to be in significant pain, and he walks with a symmetric and nonantalgic gait. No evidence of
footdrop is present. Further examination was deferrcd in favor of case discussion.

TMPRESSION: David Bliss is 2 56-year-old gentleman with chronic mechanical low back pain and mild
right L5 radiculopathy. This was demonsirated electrodiagnostically, although the pain seems to be primarily
on the left leg which was normal.
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RECOMMENDATIONS: At this point I do not have a whole lot of further recommendations from a
rehabilitation standpoint. 1f he is to pursue surgesy, this will have to be decided between he and Dr. Lohdia;
and with presumed segmental instability due to his prior surgeries, he may in fact get good benefit from this,
I'would obviowsly have to defer that decision to he and his surgeon.

From 2 medication standpoint, 1 would not ese any stronger opioids than his tramadol. This Is chronic in
nature, and given his sensitivity to medications causing him sedation, I would tey and escalate the Lyrica as
tolerated and otherwise stick to antiinflammataries and other nonnarcotic pain medicstions,

T would continue with physical therapy. If the ReBuilder system is helping him with symptom relief, I would
recommend jt. [ think it is reasonable to advance to more functional conditioning and work hardening,
especially if there is no further surgery planned. This way we could get him at least as functdonal as possible,
even if he does have ongoing pain.

1 did not schedule any formal followup. At some point, he will likely be ar maximum medical improvement,
assuring no surgesy is performed. I would have to defer to either Dr. Lohdia or Dr. Noble as to when that
point would be. Based on his recent history, he may in fact have already reached that point. T'urthermore,
since there has been an FCE performed, if this is everyone’s opinjon, then I would recommend using
information from the FCE as well as his physical examination to recommend future work resttictions. 1 did
aot address any work restrictions taday with Mr. Bliss.

A —

Adam T'. Kaftka, M.D.

DD: (8/25/2011 / /
DT: 08/30/2011 4:00 P kp Date__ /Y4 Time ___#~

ce:  Keith Lohdis, M.D., 8005 Farnam Drive, Suite 305, Omaha, NE 68114
Warkers’ Compensation
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8008 Farnam Drive, Suite 308
Cwaha, Nebraska 68114

ph: (402) 398-9243

fax (402} 398 5263

Account #: 104768 David R Bliss
Requesting MD: Chatles L. Kreshel MD 1801 Preamble Lane
Family WMID: Charles Kreshe! MD Lingoin, NE 88621
Case Manager: {402) 476-9107

: 0B/21/19565
08/02/2011

Dear Charles Kreshet:

David Bliss was seentoday in consultation for forty-two minutes. | reviewed David's studies and
discussed results with him. | reviewed his old notes and reviewed Dr. Kafka's notes for
physiatry. | looked over his physical therapy notes as well as functional capacity evaiuation. He
was listed in a physical functional capacity as having no imitations on heavy demand, although
he had a lot of pain that developed right after this and has limited him significantly. He has noted
more S| radicular symptoms with numbness and some pain and particularly pain in the back
with twisting or movements. If he sleeps he only gets a couple of hours of sleep and then wakes
up and has to reposition because of the pain. Any kind of working in awkward positions bothers
him as well. He takes Lyrica and Tramadol all the time. This is much more on the left side than
the right side and follows an 31 distribution. He was found on EMG {o have a chronic and active
ntild L5 radicuiopathy likely related to his previous 3 surgeries.

His MRI showed laminectomy changes at the hemilaminotomy on the right L5-81, bilaterai
laminectomy changes L.4-5 and left sided (3 hemilaminectomy changes. He has degenerative
disc at 3 levels as well as significant facet disease at those 3 levels. The other levels look fairly
good in their condition. He has posterior spondylolisthesis Grade | at 13-4,

David's exam is unchanged with the eXception of depressed reflexes and S1 radicular
symptoms even a little numbness as he was sitting here. He has several well healed dorsai
midline incisions and otherwise is not tender in the back. He transitions from sitting to standing
with shocks of pain and walks with some mild antalgia,

1) Lumbar spondylolisthesis.
2) Lumbar spondylosis.

3) Lumbar disc degeneration.
4) tumbar radiculitis.

Recommendations: David and | had a long discussion about his condition. He certainly can't
function at his job with his current pain level and would need to be in a light duty situation. He
has spondylolisthesis ant spondylosis with facet degeneration as weit as disc degeneration. |
think most of his symptoms probably are facet mediated and may be even causing some of his
radicular light complaints.
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Page 2 - David RB. Bliss

| would like for him to tty some facet blocks both as a diagnostic and possible therapeutic effect
and if this seems to help, maybe a facet rhyzolysis might he an option as opposed to a fusion at
3 levels. However | would recommend the posterolateral and interbody fusion at L3t S1 if he
continues to have refractory severe pain. His ifestyle is extremely limited in what he can even
o when he's not working. David’s questions werte answered fo his satisfaction and he's in
agreement with our plan. '

Sincerely,

-

Keith R. Lodhia, MD

Dictated but not proofread
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3006 Farnawm Drive, Sulte 306
Omaha, Nebraska 88114

ph: (402} 398-9243

fax (402) 398-9283

Acoount #: 104758 ' David R Bliss
Requesting MD: Charles L. Krashsl MD 1801 Preamble Lane
Family MD: Chaf!as Kreshel MD Linceln, NE 68521
Case Manager: {402) 478-9107

( 08/21/1965
1140712011 .

Bear Dr. Kreshei:

David Bliss is here in the neurosurgery elinic in followup. David was seen for 25 minutes in
cofnisuliation, half of which was in counssling. We discussed findings on his MR! with him and
his wife. Ho had rhvzolysls by Dr. Devney and actually had excellent response to this with near
complete resolution of his lumbar back pain, only a little lower sacroiliac region discomfort at
times and some occasional upper thoracle, mid-thoracie pain. He still has burning in the back of
his heeis and on the lateral foot if he walks for 20 minutes or more unless he takes Tramadol or
hydracodone, He gets some “aching” In his anterior hips and at the belt line and a little bit into
his knaas on ocecaslon. He I8 worried because he doesi't think he can go back to work, He had
a functional capacity evaluation on 07/30/11. He still has difficulty with walking. He can’t walk

ntere than 20 minutes which Is bothering him the most. He feels like he's not very independent

because of this. He would fike to seek treatment for thls.

| told him for chronic nerve Issues | don’t really have a good solution surgically with the
exceptlon of some possible spinal cord stimulator. He does have chronic mild [.5 radiculopathy
on the right aithough the left was normal. His sympioms saem 1o be more S1 mediated. | do
think he would be a possible candidate for apinal cord stimulator and we wiil get him set up for
ah evaluation and possible trialing of the spinal cord stimulator. | did telf him that the fusion
would not make him any batter with regards to his [umbar spine as this seems to have already
been improved significantly with his rhizotomy.

He will likely need to continue on medicatiotis at least In some form as needed indefinitely
unfess he gets some relief with the spinal cord stimulator.

Sincerely,

Kelth R. Lodhia, MD

Divtated hut not proofread
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713072011

Keith R. Lodhia, M.D.

Midwest Neurosurgery & Spine Specialists
8005 Farnham Drive, Suite 305

Omaha, NE 68114

pr. Lodhia
RE: David Bliss

Mr. David Bliss presented to my clinic on 6/30/2011 for Functional Capaeity Evaluation
testing. A standard 1 day Core FCE was performed which involved a detatled :
musculoskeletal assessment followed by patformance of standardized chjective testing fo ;
determine his current physical abilites and safe {ifting maximum recommendations. No
specific job descyiption was provided by the emplover therefore determining a definitive
job mateh was not fully possible. The only information that was communicated to me by his
case worker (Eileen Wamer) regarding physical job demand information was that the
physical demand level of his job is categorized as HEAVY.

Thereforg, given this information 1 have compared his performance on the FCE to physical
demand characterdstics of HEAVY as plassified in the Dictonary of Qccupational Tiles
(DOT). Please refer to the specifics of his performance on the FCE GRID for further
details,

if you would have any further need to obtain information pertaining to spesific tasks or
physical demtands testing partaining to his job i would be more than happy to retest any
items you would request ¥ you have any questions regarding any information on the FCE
report please contact me directly at 402-423-7878.

Thank you again for this FCE referral

Rt S 7

Paul Thygesen PT

Thygesen Fhysical Therapy 5855 South 56%h.  Lincoln NE 68516 4024237878 Phone 402:423.0272 FAX
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Ciient Name: David Bliss

FCR Dates: 0613072011
‘Tharapist: Paul Thygesen \ ' Work ‘. g JeH

Thygesen Physical Therapy SYSTEMB. INC.
5955 5 56th St Sfe 1 o

WorkWell FCE History

Nama: David Bliss

Dates of FCE Testing: 05/30/2011
Date of Bhrth: 06/214985

Date of Injury: 02/04/2011
Gondar: M

Addrese: 1801 Preambie bn.
City/State/Zip: Lincoin, Nebraska 68521
Primary Diagnoeis: 722.73

Araa of Injury: Low Back
Qoeupation: Raliroag Casman
Dept of Labor Category of Wori:
Haavy

Machanlmnitype of Injury:
Lifting injury of heavy/awkward piece of equipment.

Previous Treatment:
Conservative phiysical therapy, paln physician evaluatoin and reatment, lumbar surgafy x 3,

Partinent Surgary/Cther Glinical Teats/Past sfadical History:
Lumbar Swrgary x 3, Kneo surgaries, 1efi RYC.

Current Medications:
Tylenol

Functional Statusf Activity Level: .
Client indicates he is able fo perform majority of day lo day fasks indepandently "depending on how his back feels” Client
Indicates indepandenca with AGL's.  Cliant indicates intermittent disruption in slsep pattern due 1o back pain,

Chlaf Complainta/Symptomar
Cliant reporis that ha has residual left LE weakness following injury and surgeries and continues to experience vasiable intemittent
back pain bt toloratas this and “gets on with his iie™, ’

Return to Wark Information:

not working

Goals:

Client wwba? remain emploved and return to work,
Signature d

Bate -?“ ZC)_- (’{
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Client Mame: David Bliss

FCE Dates: 06/30/2011 A

Therapist: Paul Thygasen %Oﬁk %ell
Thygesen Physical Therapy SYSTEMS IRC,
5955 G 56th St Ste t

Lincaln, NE 68510 03t '

WorkWell FCE Physical Exam

Syztams Review

Blood Prassurs: 140/90
Raight: 65"

Hoart Rete {resting): 6%
Waight: 220

Gait- WFL's

Poaturae: Client demonstrates away back typa pesturg with hips mildly shifted to the kefi and left shouidar girdle slavated.
Covrdination: Client demonsirated functional coerdinatoin with no chservable deficits.

Kiovemant Charactaristics{spead, smoothness, posturing): Client demonstrated functional galt and movernant batween sitting.
standing, and supine position changes with no specific defict areas.

AtrophyiEdema: None pbasrved in lumbar region

infegumentary: WNL's, well heated midline lumbar incisions abserved.

Huacis Tone Spasma: Clent demonstrated moderale increase in muscie tone through the bliaters] iumbar and lower thoracic
paraspinaie and sdditionally at the laft superior shoulder involving the muscles of shoulder girdle (scapular) elevation.

PAR-Q

Yes No Cuestion

1. Has your dogior ever said that you have a heart cendition and that you should only do physical
activity recommended by a dottor?

2, Do you fieei pain in your chast when you do physicat activity?
3. In the past month. have you had chest pain when you weren't doing physica! activity?
4. Do you losa your balance because of dizziness or do vou aver jose constiousness?

X 5. Do you have a bone or joint problem {for example, back. knee or hip) that could be made worse by &
change in your physical activity?

X 6. is yowododor currently prescritving drugs (for example, water pills) for blood presswee or heart
condiion?

X 7. Do you know eny other reason why your should not do physical activity?

X =[x >

Mtsculoskaietal System

MNack Normal Range of Motion Husche Strength
Flaxion 45 WKL 5

Extansion 45 WL 5

Right Lateral Flexion 45 WHL 5

Left Lateral Flexion 45 VWL 5

Right Rotation a0 WNL 5

Left Rotation o0 WL g

Trunk Normal Ranga of #otion Muscle Strength
Flexion BG 5560 44385

Extengion ) 20-25 ]

Right Lateral Flexion 3% 25-30 4475

Left Latera Flexion 35 25-30 4545
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Client Name: David Bliss
FGE Dates: 06/52011

Therapist Paul Thygesen

Thygesen Physicat Therapy
5055 S 5Gh 8t Sta 1

SYSTEMS INC,

Lineol, NE 63510 YERBRICh o SUteNoe o SO
Trustc Harma) Range of Motion Huscle Strength
Right Rotation 45 4045 445

Left Rotstion 45 k-] A+iD

Commaeantw/Quslity of Mation - Spine
Client demonstratas AROM decrease in planes of faxion, extansion, right and lef; lateral flexion and rotation. Cliert dempnstiates
mitd strength decrease in planas of faxicn, right and left side flexion and rotation, Client ofo pain and stifiness at the fmits of Tower

trunk extension and jeft rolation.
Range of Motion Muscie Strength
Shouldey Rormat Right Laft Rifght Left
Forward Flexion 180 WWNL WNL 5 5
Extension 50 WNL WHL 5 5
Absduction 180 WWHL WKL 5 5
Intermal Ratation 70 WHL WAL 5 5
Extarmnal Rotation 50 WL WHNL 5 5
| Irange of Wotion [muncie Strength
Elbow Inormat Iright Left Tright Left
Flexion 150 WL WAL 5 5
Extengion Q WHL WHL 5 5
Range of Mation {Muscie Stength
Forearm Normat Right Luft Right Laft
Pronsfion &0 WWNL WKL 5 5
Supinalion B0 YWNL WNL 5 5
Range of Motion IMuscie Strangth
Wrist Moemal Right Left IRight Left
Flexlon & YL WL 5 ]
Extension 70 AL WHE 5 5
Uinar Deviation 30 YN VR ) 5
Rardial Deviation 20 WINL WML L2} 5
Range of Motion HMuscle Strongth
Groag Hand Normai Right Left Right Leaft
Mation
Composfte Motion WNE WNL 5 4
[Range of Motion Muscie Strength
Hip Mgrmal Right faft Right Laft
Flaxion (knee exid} {190 WNE WAL 5 A4S
Flaxion (kvea fixd}  [120 110-115 6115 4+{5 4+/5
Abduction 45 WHL WKL &+4/5 4+/5
Adduction 30 WAL WNL 445 45
Page 2 of 3
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Clisnt Narme: David Bliss
FCE Datas: 08/30/2011
Therapist: Paul Thygesen

Thygesen Physical Therapy
5958 5 56th 8t St 1
Lincain, NE 88510

Remowe ID ->

Page 2z 29

SYSYEMS INC

Range of Motion

Hip Normai Right Left

Extension 3G VYL VWL 5 Axfs

internat Ratation 45 WNL VWNL 5 5

Exiernal Rotation 45 VWNL WHL 5 5
Range of Hotion Muscls Strength

Knas Normal Right Lefi Right Loft

Flexion 125 VML, WNL 5 4. 4+/5

Exdension Y] WL WNL 5 4 - A%fS
Ranga of Motion [Muscte Strength

Ankle Normal Right toft Right Left

Plantar Fksxion 50 WL YWHL 5 5

Dotaiflexion 20 WL WL 8 4415

Inversion 35 WL WL 5 5

Eversion 15 VWAL YUNL 5 5

Other

Toe Rise Reps Right J10 l10

Knea Souat 20

CommenteiQuality of Motion - Lowey Quartar
Client domonstrated decreasad hip ROM in planes of flexion bilaterally. Client dermonsiraled hip weakness in planes of

Raxion axdension ahduction, adduction.  Chant demonstrates muscla weakness (o manual muscle tasting with bilateral hip fiaxion,
abductionvadduction, left hip extension. Client demonstrates muscies weaknass of the left qusdiceps and hamatrings.  Cliem

damanstrates fefl dorsiflaxion weakness.

Reuromuscular Systemn

Sensory Testing Client reporfs chronic decreased sensation of left anteromedial
leg {reported from medial malteotar regain to medial kneefhigh.

Reftex Ankia Jerk Abrsent tefl ankle jerk reflax

Reflex Knee Jark Absert teft paleilar raflex

Reflex Upper Exiremities WHAL's

Screening for Gross Balance

Atiribute Trizi 1{Vimes) Trial 2(Thnes}

Standing on Ficor, Eyes Opan k4] an

Standing on Floor, Eves Closed 0 30

Stunding on Foam, Eyes Open 30 30

Standing on Foam, Eyes Closed 30 30

Firgt Day Summary of Physital Asgaugment
Cliant demonsirated muscle (0ne incrasse In b‘i‘!aiera! thoracolumbar paraspinal muscles, left schoulder girdlefscaputar elevators.
Client demonstrates postural assymetyies.  Chent demonstrates decrease In AROWM of trunk fiexion, extension, latera flexion and

Page 3 ofs
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Clierd Mame: David Biiss

FCE Dates: 06/30/2011 p
Therapist Paul Thygesen ; \1 R ,*O g ﬁ }e

Thygage%ré Phgsisc’:al Therapy SYSTEMS INC.
5055 §-56th St Ste 1 P
Lo NE 65516 reseqic o seievce o solistion

rotation.  Client damonstrates mik! strangth deficit in planes of flaxion, right and feft sida flexion and rotation. Client c/o

sfiffngesfpain at limits of lower trunk extangion and jeft rotation. Client demonstrates dacraaze in hip ROM in the pianas of fisxion
bilateraly and muscie weakness in plnaes of flaxion, extension, abduction and adduction, Cllent demonstrates teft quadsiceps and
hamalrings weakness and laft dorsiflexion weakness.  Pleass refef to the physical exam grid for specific tested ROM and sirength

valuas.

[Zﬂ-’e_ 2@\ ‘,QG
Signature
Data ?v—' ?D - {f
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Client Name: David Biiss
FCE Dates: 0B/30/2011
Therapist; Paul Thygesen

Thygesen Physical Therapy
5855 S 56th St Ste 1
Lincaln, NE 838510

WorkWell FCE Test Results and Interpretation

The intespretation of WorkWelt's standardized funclional testing is based on assumptions including normal breaks, basic ergonomic
conditions and that the testad functions are not required more than 243 of a norma! working day. i & function is required
continuously. job apecific testing should be perforrnad.

Client Name: David Biigs
Test Date: 08/3072011

interpretation of observed funclion regerding activity during @ normal working day
Fregquancy Welghted Activitios PoaittoniAmbatation % of Workday
Ohserved Effort | Quantiistive + Clualitative
Leval Ramitits
NEVER Contrainticated Not Possibe 0%
RARELY Maximum Significant Limitation 1-5%

OGCASIONALLY Heavy Some Limitation 6-33%

FREQUENTLY Low Slight/No Linitation 34-66%
SELF LIMITED Client stopped test; submaximum effort Jevel  { Submax percent

Liffing, Strength (lbs) [Never [Max  |Heavy ll.uw Limitations Recsmmendationg
Rare Oce Freg
1-5% 8-32%  13.86%
Waist to Floor 85 65 36
{11 jn. from foor)
Waist To Crown 50 40
(Handles)
Front Carry as 50
Pogture, Flexihility, [Mevar [Sigoaificant (Some Shight/Ne Limitatlons Recommendations
Ambuiation Limitation Limitation [limEation
Rara 1-6%  |0Occ 8-33% {Moted Freg
34-58%
Elavated Work H4
{Weighted - 2% cuffon
hoth wrists)
Forwargd X
Bending-Standing
Standing VWork X
Crouch X
Knesl - Half Kngel X
Stairs X
Walk - 8 Min Wailk X
Test .
Sitting X
Push-Pull (Static) [Force Generated  [Limitations Recommangations
{peands)

Pageloig
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Client Name: David Bliss

FCE Dates: 0812012014 \
Therapist: Paut Thygesen Womwell

Thygesen Physical Therapy SYSTEMS ING.

5955 5 SEth SiSta 1 WQWG

Linccln, NE 658310

Push-Pull {Static} {Force Generated  [Limitations Recommendations
{pounds}
Push Static 75

Pull Static &3
(anh?:]us variables impadct PushyPull force including load, equipmsnt, surface, efc. These forges do not represent the amount of
weig ER

5 broved.)

J-gomk T
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Client Name: David Bliss

FCE Dates: 06/3072011 \
Therapist. Paul Thygesen \| H’O \ R /e

Thygesen Physical Thetapy SYSTEMSE INC
5955 § 56th 5t 8le 1 S
Lincoln, NE 68510

WorkWell Functional Capacity Evaluation

Sumynary Report

Name: David Blisg

‘Test Date: 063072011

Date of Binhr: 0672171955
Gender: M

Addrass: 1801 Preambie Ln.
City: bincain

State: Nebraska

Zip Coda: 68521

Phone: 402-5256110
Physiciary: Dr. Keith R. Lodhia
Empioyer: BNSF Railroad
Primary Disgnosis: 722.73

Raason for Tasting
Determine abliity to return fo previous job or other joh,
Evaluation to detamine functionat abilties and imitagions

Dgocription of Tegt Done
Ond day Cone WorkWell FCE

Cooparation and Effort
Clant demonairaied caoperative behavior and was witing fo work 1o maximum abilittes in 3il test tems

Conalsteincy of Performance
Ciisnt gave maximal effort on all tast #ems as evidenced by prediclable paftems of movement including increased Bocessary
muscle racruibtiant, counterbalancing and use of momentum, and physiologica! responses such as increased hoart rate,

Pain Report
Client reported discomfort present in fumbar region and hamstrings toward the end of testing during static standing in forward trunk
tiexed positin, But thera was no interfaténta in safety.

Safoty
Cliant demasstrated safe parformance ueing appropriais body mechanics throughout aff sutrlests.

Cuaiity of Hovemant _
Clientdamonstrated gufe and appropriate chang#s in body mechanics, inclding use of accessary muszles, counlerbalancing and
momenium, as loadforce incraased.  These changes are expacted and consistent with maximai effort.

Abiliigs/Strengths

Client demonstrated significant abitities in qrip shrength, hand coardination, lifting, and carying. Please refer to the FCE GRID for
specific information.

Limitatione
Client demonstated no specific physical Imitadions peraining o the test fams performed on thisCora FGE.

Pby&!g:al Raturn to Work Qptions Explored
The client's safs lifiog maximums meet the PDLlavel HEAVY category.  Please refer 10 the Job Match Grid for delails.

Thurapist's Recommuendation Regarding Returs to Work
Unahle to obtzin job description

Us tepartmant of Labor Physfcal Dewmnxnd Lavel

Heavy
/&Q o
Signature <’/") ¥ #@‘b\ W
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Cient Name: David Bligs

FCE Dales: 06/3042011 Y
Therapist: Paud Thygesen ;g G‘ﬁ‘{weu

Thygesen Physical Therapy
5955 S 5Eth 5t Ste 1 — : SYSTEMS INC
tincoln, NE 68510 PEDETY 20 o eriniing

p—do- 1

R

Date
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

DAVID BLISS, )

)
Plaintiff, ) CASE NO. 4:12CV3019

)
VS. ) DEPOSITION TAKEN IN

)
BNSF RAILWAY COMPANY, )BEHALF OF DEFENDANT

)
Defendant. )

DEPOSITION OF: DR. LIANE E. DONOVAN
DATE: October 4, 2012

TIME: 1.05 p.m.

PLACE: 6940 Van Dorn Street, Suite 201,
Lincoln, Nebraska

APPEARANCES:

Mr. William J. McMahon

Attorney at Law

542 South Dearborn Street

Suite 200

Chicago, IL 60605 for Plaintiff
Mr. James B. Luers

Attorney at Law

1248 O Street

Suite 800

Lincoln, NE 68508 for Defendant

Job No. CS1336570
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[-N-D-E-X
WITNESS Direct Cross Redirect Recross
DR. L. DONOVAN 3 46 61 --

EXHIBITS Marked Offered

51. Spine & Pain Centers Medical

Records 12 -
52. Supplemental Doctor's
Statement 47  --

53. NPC Follow-Up Clinical
Visit Forms 67 --
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S-T-I-P-U-L-A-T-I-O-N-S

It is hereby stipulated and agreed by and

between the parties that;

Notice of taking said deposition is

waived; notice of delivery of said deposition

is waived.

Presence of the witness during the

transcription of the stenotype notes is waived.

All objections are reserved until the time

of trial except as to form and foundation of

the question.

DR. LIANE E. DONOVAN,

Of lawful age, being first duly cautioned and

solemnly sworn as hereinafter certified, was

examined and testified as follows:

DIRECT EXAMINATION

BY MR. LUERS:

Q.

Good afternoon, Doctor. My name's Jim

Luers.

Would you state your full name and spell

your last name, please.

A.

Q
A.
Q

Liane Donovan, D-0-N-0-V-A-N.
And your office address?
6940 Van Dorn, Suite 201.

Doctor, you are a physician; is that

Page 3

Veritext Corporate Services

800-567-8658

973-410-4040



© 00 N o o0 b~ wWw N

N N N N NN B B P PP R R R R
g A W N P O © 0 N O OO » W N L O

correct?
A. Correct.
Q. Practicing here in Lincoln, Nebraska?
A.  Correct.
Q. Andwhat is your specialty?
A.  Pain medicine.
Are you board certified in that
specialty?
A. Yes.

Q. And how long have you been practicing
then?

A.  Since '94.

Q. Okay. Is that with the same clinic

here, the Pain -- Spine and -- or the Pain

and --

A. I know. It keeps changing.

Q. Whatisit? Okay.

A. Yes. Butthat's -- this officially

began | think in 2003.

Q. What's the name of it now?

A.  Spine and Pain Centers of Nebraska.
Q. Okay. And you practice with some other
specialists?

A. Yes.

Q. How many?

Page 4
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A. | practice with two other specialists.
Q. What are their names?

A. John Massey and Phil Essay.

Q. Okay. Is Dr. Devney then in your
clinic?

A.  No, heis not.

Q. Where does he practice?

A.  Omaha.

Q. Okay. Allright. So he's not

associated with you in any way?

A. No.

Q. Doctor, have you had your deposition
taken before?

A.  Yes.

Q. Allright. So you're familiar with the
process?

A. Yes.

Q. Areyou acquainted or do you know Mr. --
what's his first name?

A. David.

Q. David Bliss?

A.  Yes.

Q. Yes. As we sit here today, do you have
an independent recollection of Mr. Bliss?

A. Yes.

Page 5
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Page 6

Q. Allright. Can you tell me how you

first met him?

A. | first met him in an evaluation for

spinal cord stimulator.

Q. Okay. So he came to your office; is

that right?

A. Yes.

Q. Had you ever done any treatment on

Mr. Bliss prior to that?

A. No.

Q. And had you ever known any other members
of his family or treated any other members of

his family?

A No.

Q All right.

A.  Not that | know of.
Q Do you know who recommended you to him?
A | think he came in referral from

Dr. Lodhia.

Q. Andisthat -- do you typically get

referrals from Dr. Lodhia?

A.  Yes.

Q For pain patients?

A. Yes.

Q All right. Are you acquainted with

800-567-8658
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Page 7

Mr. Bliss' attorney?

A. No.

Q. Allright. Never spoken with him?

A. No.

Q. Areyou aware, Ma'am, that there is a
lawsuit pending in this case involving

Mr. Bliss?

A. I'm aware now.

Q. Okay. You weren't at -- as of recent
times?

A. No, | was not.

Q. Okay. Have you ever, to your knowledge,
treated other railroad employees that are
involved with pending lawsuits?

A. lassume | probably have. But | can't
think of anybody.

Q. Not familiar?

A. Yes.

Q. Okay. As we sit here today, are you
familiar with specific crafts or job duties of
railroad workers?

A. No. The only thing that | am aware of
in general is that unless they are 100 percent,
it's hard to return to work, is how |

understood it.

800-567-8658
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Q. Okay. Butyou know -- but as you sit
here today, for example, you don't know what --

job requirements of a carman at the --

A. No.
Q. --Lincoln shops?
A. Idonot.

Q. Okay. And you are not a voc expert; is
that correct?

A. Correct.

Q. So you don't typically render opinions
as to whether an individual can return to work
or what types of activities that individual can
actually engage in in terms of work?

A. No, | do not.

Q. And you don't anticipate offering those
kinds of opinions in this case, do you?

A. No, | do not.

Q. How about FCEs? Do you get involved in
your practice in conducting functional capacity
evaluations?

A. Rarely. More often we send them out.
Q. Allright. Are you familiar with

typically how they are run?

A. Yes.

Q. And when you send them out, do you

Page 8
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generally then look at the report and evaluate
them yourself?

A. Yes.

Q. Okay. Have you ever seen one conducted
on Mr. Bliss?

A. | have.

Q. Allright. Do you have that one from
WorkWell dated --

A. Yes.

Q. Looks like it's dated --

A. 6-30-11.

Q. Correct. You were provided with that?
A.  Yes.

Q. Do you remember when or how?
A.  Just before this deposition.

Q.  Oh,really?

A. Yes.

Q. How did that come to you?

A. Just came in a form of just past
records.

Q. Okay. Who provided it to you?

A. My work comp nurse.

Q. Okay. How did you -- did you make a
request for that?

A. |, prior to depositions, request prior

Page 9
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records.
Q. Allright. What other records were
provided then just prior to this deposition?
A. ljust-- | have Dr. Lodhia's notes.
And | have an EMG study.
Q. And could you tell me, please, what date
are the noted -- are the notes from Dr. Lodhia?
A. He has one -- and this may have been in
the record. Although, I'm not sure. This
one's from 11-7-11, just a letter to
Dr. Kreshel.
Q.  Okay.
A.  And then | have another one of his that
is from 9-2-11. And that is another letter to
Dr. Kreshel.

Okay.

And that's all the notes | have.

And then you've got the --

Q

A

Q

A. | have the EMG.
Q And when is that dated?

A That is dated 7-13-11.

Q From -- and who provided that to you?
A Actually, | think | had that prior
because | was aware of the EMG.

Q. Okay.
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Page 11

A. And then I have the functional capacity
evaluation from 6-30-11.

And then | have an old op report. But |
already had this prior from Dr. Noble from
2003.

Q. Verygood. So all of those documents
were provided to you -- when you say just
prior, is that, like, within the last week?

A. Yes.

Q. Okay. Prior to that, prior to this past

week --
A. Yes.
Q. --did you have an opportunity to review

old medical history of Mr. Bliss?

A. | was aware of his 2003 operation. And
| was aware of Dr. Devney's notes regarding a
radiofrequency he had done.

Q. And Dr. Devney actually got involved
with this particular client in looks like
September of 2011; is that right?

A. Yes.

Q. Okay. So other than those -- other than
those medical records, you're not aware of any
other medical history?

A. No, I'm not.
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Page 12

Q. Allright. With regards to the WorkWell
FCE, did you have an opportunity then in the
past week to review that?
A. Yes, | have.
Q. Isthere anything in there that jumps
out at you that would suggest to you that it's
not valid or it wasn't valid at the time it was
taken?
A. No, | do not.
Q. Allright. Atleast as of the date of
June 30th, 2011, it appears to be a valid
evaluation of his physical -- of Mr. Bliss'
physical capabilities?
A.  Yes.
Q. Okay. Dr. Devney saw the patient.

MR. LUERS: I'm going to mark
this as an exhibit.

(Exhibit No. 51 marked for

identification.)
Q. (BY MR. LUERS) Doctor, I've put together
what | hope to be a fairly complete compilation
of Dr. Devney and then your office notes. And
it's marked as Exhibit 51.

It appears that Dr. Devney first saw

Mr. Bliss on September 9th of 2011. Is that
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Page 13

your understanding?

A. Yes.

Q. When Dr. Devney sent the patient or --
no. Dr. -- I'm sorry. Dr. Devney didn't refer
the patient to you. Was it -- well, wait a
minute.

A. You know, that's --

Q.  Strike that.

A. It'sagood question. And I'm trying to
remember how he came. | have it written as
Dr. Lodhia. But I'm not sure whether it might
have come through Devney.

Q. Ithink maybe I did see --

A. Did it come through him? It's possible.
Q. Well, it doesn't matter. But at any
rate, let me -- let me -- when he -- when

Mr. Bliss came to you, you had at least been
provided with Dr. Devney's medical records;
correct?

A. Yes.

Q. And as of 9-9 of 2011, if you could look

at pages -- that initial report of

Dr. Devney --
A.  Uh-huh.
Q. --onthe second page, the objective --
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Page 14

looks like a -- sort of a general physical

exam --
A. Yes.
Q. --with the exception of some loss of --

slight loss of sensation on the left foot and
some reflexes that are absent, would you agree
with me, Doctor, that that physical exam was
pretty normal?
A. Yes.
Q. And the impression then included a
variety of these low back pain, mostly lumbar
disc degeneration, facet and probably lumbar
spinal stenosis. Are those -- can all of those
be attributed to longstanding spine
degeneration?
A. Yes.
Q. Okay. Andis it -- was it your
understanding that at least as of that initial
report, Dr. Devney didn't impose any
restrictions on Mr. Bliss?
A. Notthat | am aware of.
Q. Allright. 9-19 was his next report.
And that begins on page 5.

Again, the condition was generally

negative except for a few of the -- of the
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Page 15

original complaints; correct?

A. Yes.

Q. 9-26, they -- he proceeded with a -- is
that a rhizotomy?

A.  Yes.

Q. Tell me what that is, Doctor.

A. ltisa--itis a alternating current.

It's actually a burn of the nerve to the joint,
the facet joint in the back. So he --

Q. Whatis the purpose of that?

A. Itis with the understanding that the
pain in the back is related to facet pain or
facet-mediated pain so arthritis in the spine
and that the intent of the rhizotomy is to
remove the sensory portion of what somebody
feels with that range of motion in the joint
and, therefore, decrease their pain.

Q. Isthat-- and like you said, that's

done on patients that are suffering from, like,
multi-level degenerative spine?

A.  Usually multi-level facet degeneration.
Q. Okay.

A.  Soitonly works -- you do the medial
branch or the diagnostic block to prove that a

good portion of their back pain is related to
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the joint.

Q. Okay.

A. And not a disc or anything else.

Q. Soif the pain is alleviated, then it

is, at least some of the pain that they're
complaining of is related to the facet joint?
A. Yes.

Q. And is the facet joint something that,
again, degenerates over time and that can be a
normal process?

A. Yes.

Q. On November 7th, which is page 12, up
above, mark the pages.

A.  Uh-huh.

Q. Under subijective, | think it's the third
sentence or fourth sentence, it says, "He
reports 95 percent pain reduction."

A. Yes.

Q. Sothat's -- that's indicative of, like
you said, if it's an arthritis-related
condition?

A.  Yes.

Q.  And certainly with that kind of pain
reduction, there's no indication that as of

November 7th of 2011, there would be any reason
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to impose additional -- or any restrictions;
correct?

A. Correct.

Q. And as far as you know, there were no
restrictions?

A. Asfaras | know.

Q. Okay. Under the objective portion on
that page, 12 --

A.  Uh-huh.

Q. --itsays, toward the bottom, "Lumbar
range of motion is full in all directions with
mild discomfort. His neurological assessment
remains unchanged. No edema noted in the lower
extremities." Pretty normal; correct?

A. Yes.

Q. Allright. If we go to November 18th,
which is page 14, this is the first time that
you actually saw the patient; is that accurate?
A. Thatis correct.

Q. Okay. Talk to me a little bit about
under the past, family, social, employment
history. There is a line there that says,
"Work history" --

A. Yes.

Q. --"no changes required. He works at
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BNSF as a carman.”" Obviously he would have
told you -- he would have provided you that
information?
A. Yes.
Q. When you -- says no changes required, |
take it at that point in time, you're not
imposing any restrictions or limitations?
A. Itwould -- when it says no changes
required, it's been updated. That is how he
described his work history. So it doesn't
necessarily talk about restrictions.

It's how they say, like, I'm a
secretary. Patient is a secretary. So it
doesn't say currently disabled, currently -- |
mean, they usually add that if I --if | -- a
change is required, they say currently disabled
Is a change, then you would remove the -- it
would change that way so --
Q. Okay. So you would add -- if -- if for
some reason either you believed it or the
patient believed that he was unable to return

to work as a carman, you would add disabled

or --
A. Correct.
Q.  --restricted or --
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A.  Yeah.

MR. MCMAHON: Obijection.
Foundation as to what Mr. Bliss thinks.
Q. (BY MR. LUERS) But that information
would be provided to you then, and that might
dictate a change?
A. Yes.
Q. Okay. In this instance, at least as of
November 18th, it was still your understanding
that he was working as a carman or would return
to work as a carman?
A. Yes. | do have in his intake -- and |
don't -- this is in his writing. He does say
as last date of employment, February 3rd, 2011.
Q. Correct.
A. But --
Q. That's when his alleged injury occurred;
correct?
A. Yes.
Q. Atleast that's your understanding?
A. Yes.
Q. Okay. And I think that's in your
initial pain overview --
A. Yes.

Q. -- paragraph of your report.
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Was there any indication in your initial
visit here of November 18th, 2011, that
Mr. Bliss was having shoulder problems or
complaints of pain in his shoulders?
A. No.
Q. Goto 12-21, which I think is the next
visit that you had with Mr. Bliss. That's on
page 187
A. Yes.
Q. Was that your next visit?
A. Yes.
Q. Allright. Again, there's no reference
to any change in work history there; correct?
A. Correct.
Q. Isthere any indication in that report
of any complaints of shoulder pain or shoulder
problem?
A. On that date -- December 21st?
Q. Yes.
A. He doesn't say it in his intake with the
nurse.

But on his picture, his pain diagram, he
does draw just a mark across the shoulder
there.

Q. Okay.
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A.  So at that point -- but he didn't --

usually what we discuss or address are the
things they want to talk about. So a lot of
times with the type of pain patients, we'll

often see a whole body covered, but you have to
focus on an area. So sometimes when other
places are marked, it doesn't necessarily mean
we address it unless a patient wishes to
address it.

Q. Okay. Were you aware at that time that
he was treating with any other physicians for
shoulder problems?

A. No, | was not.

Q. He never brought that to your attention?
A. No.

Q. Were you aware that he had had surgery
on December 5th for his shoulder?

A. No.

Q. Okay. Would -- did he make any -- give
you any indication as of December 21st that he
had gone through physical therapy at least four
times or three times -- three or four times as

of that date for the shoulder?

A. No, | don't have that.

Q. Okay.
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A. | do see, though, that | have written
multiple times that he is in litigation. |

guess | just -- that doesn't tend to be
something | focused on. So when you asked if |
was aware he was in litigation, | must have
known it.

Q. Oh, no. That's okay.

A. Yeah, but | never concentrate --

Q. That's fine. You didn't know he was
treating for shoulder problems and had surgery
and physical therapy?

A. | was not aware.

Q. Okay. As of that 12-21 visit, at least
according to your history, it looks like his

pain has improved?

A. Yes.

Q. Andif you look on page 19, down on

comments --
A. Yes.
Q. --you say, "He's -- he's doing

considerably better and pain is something he
can live with."

And then you go on to say, "He is able
to work but not likely at full capacity that he

had been."
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What changed -- what, if anything, if
you recall, made you make that comment? First,
let me ask you that.
A.  Usually when -- that wouldn't
necessarily -- the comments wouldn't
necessarily be based upon a physical exam
finding or a change that way. It's usually
based upon their statement that they have some
concern about whether they would be able to
continue to work.
Q. Okay. Sois it probable that that
statement there is based upon what he told you?
A.  Yes.
Q. And then what about, "He would likely be
qualified for light or sedentary duty"? Is the
same thing true there? Is that what he's
telling you?
A. ldon'trecall. Sometimes -- sometimes
when they -- they're unsure whether they would
be able to work, we would still say -- my job,
kind of my opinion of my job is to keep people
going, to have them continue to work in some
capacity.

When someone has chronic pain, the worst

thing you can do is to disable them and let
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them sit at home and not do anything.

So most of the time if they can't
perform full capacity, such as with a railroad
job, is my understanding, light duty or some
sort of work to continue to work in some
capacity tends to be in a pain patient's best
interest and something that we'd recommend or
we'd like them to continue.

Q. Okay. You weren't -- you weren't
rendering an opinion there in that sentence
based upon, like, the Social Security work

categories as to whether he was eligible for

light, medium --
A. No.
Q. --or heavy duty?

A. No, no. It's not based on specific
pounds that he can lift or time that -- no.

It's more we believe he should be able to
continue to work in some capacity.

Q. Okay. Whether it be light or medium?
A.  Exactly.

Q. Okay. And you didn't at that time
Impose any restrictions on him?

A. No.

Q. All right. Next visit was March 20th;
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is that correct?

A. | believe so.

Q. Ifyoulook on the -- page 22, under
history, second paragraph, you say -- he says
that, "Pain is exacerbated by walking long
distance.” Can -- do you recall, perchance,
what he referenced as being long distance?
A. No, | don't recall.

Q. Would -- okay. You also say that he
gets 80, 90 percent of relief from meds and
that the pain is considerably better; correct?
A.  Correct.

Q. Again, when you're doing your physical
exam, you note, "No acute distress.”" So he's
doing pretty well at that point?

A. Yes.

Q. Okay. Go to April 19th, which is the
next visit. Same thing, physical exam is
pretty much unchanged, relatively good;
correct?

A.  Yes.

Q. Exercise program, | think you're
recommending under musculoskeletal on the
second -- on page 26 --

A. Yes.
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Q. --you say, "Can undergo exercise
testing and/or participate in exercise
program.” What did you have in mind there,
Doctor?
A. That's an interesting thing because the
electronic medical record, if you -- when
you're going through the record, if you push
the normal button, it will put that out. I'm
not sure that's always an accurate statement.
But if you look back probably through the
record, it says that each time.

It's the assumption that -- | will
change it if -- the best thing -- the more
accurate thing would be normal gait and
station, you know, whatever, no -- that sort of
thing rather than what comes out on that form.
But that's what it implies.

So | would say that he would be able to
undergo normal exercise and activity, but that
is not a new finding. That's probably how he's

been the whole way through.

Q. Okay. And then what would -- what would

normal exercise and activity be? | mean, in
his case, as of April --

A. ADLs, whatever he normally does, his
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activities of daily living. | didn't get the

feeling that he was limited in his ability to

do the things that he had been doing all along.
Q. Okay. And, again, he didn't indicate to
you at that time anything changed with regards
to his belief that he could -- that he was
working as a BNSF carman or could work?

A. Yes, he did not.

Q. May 21st, 2012, which is the next visit,
second paragraph under history -- and, quite
frankly, on there you have the referral as

Dr. Lodhia.

It is there?

Yeah.

Okay.

It's on page 28.

Uh-huh.

Second paragraph under history.

Yes.

o> 0 >0 >0 P>

He talks about, "Pain as stiff and sore
first thing in the morning and by noon is
feeling great. By evening the pain is starting
to return.” Is that uncommon in this kinds
of -- in this kind of condition?

A. No, it is not.
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Q. Okay. What -- what is the precipitating
factor for someone that starts getting more
pain as the day progresses?

A.  When we ask about time of day that you
have pain, just as a general rule, people who
have pain in the morning tend to be more
arthritis related, get up in the morning,

they're stiff from lying in bed. And so that
would be kind of -- when you're looking at
facets or when you're looking at that sort of
thing, you always kind of look toward morning
pain.

Pain as the day progresses or more pain
towards the end of the day suggests more disc
mediated or other causes for pain.

So this would suggest he has some return
of the arthritis pain but he may also have
his -- the pain related to his spine and what
he's had in the past.

Q. Okay. Allright. It says, "Pain is
exacerbated by no meds." | guess what? Did he
take himself off the meds? Is that what he's
saying?

A. | think he's saying when he's not taking

medication, like, if he's saying -- yes, |
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would say if he skips a dose, he notices more
pain.

Q. Allright. "Standing in one place or

too much activity and long car rides," again,
do you have any recollection of what he meant
by long car rides there?

A. 1donot.

Q. Okay. That's all right.

The pain on the VAS scale, 3 and -- out
of 10, what -- tell me how you -- how you rate
that and how you present that to the patient.
A.  You know what | do have? Is this May
21st?

Q. Yes, Ma'am.

A. He does write on his intake, he says, he
Is "stiff and slow getting around in the

morning and loosens during the day. Standing

for more than 15 to 20 minutes is the limit |

have."
Q. Okay.
A. "l have to sit down. Walking, | can go

30 minutes to an hour and then sit down. By
midday, the back pain will leave, and | have no
symptoms, but foot pain remains."

Q. Doctor, | didn't ever get those intake
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pages.
A. | can getthose to you. That's just --
what we tend to do is when a patient is
sitting, about to come back, they'll write, you
know, the information that we ask.
Q. lunderstand. Did he write anything
about driving there?
A. He just mentions --
Q. Long car rides?
A. No. Just about having to sit down --
standing more than -- no, he does not.
Q. Okay. And then back to my question with
regards to the pain, 3 on a scale of 10 --
A. Yes.
Q. --tell me how that is presented to the
patient and how do you analyze that?
A.  Well, the more -- the more accurate way
to analyze is a lot of times a visual analog
scale, people learn it almost like they learn
their Social Security number, what's your pain
today, it's a 10. It's, like, that's the worst
pain ever, it's a 10. You know, that's kind of
how they are.

Really, the more accurate way is to use

a scale such as this but, actually, it be, you
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know, 10 inches or 10 centimeters and where
they put their X on the scale should actually
be measured. And then you have a measured
reading based upon -- on a line where their
pain tends to sit. And that can help you. And
that's probably a little bit more accurate
because where they put it, they don't memorize
where they are on the line.
Q. Sure, sure.
A. And that's actually a little bit more
accurate than using a number. But a three is
pretty well-controlled pain as a whole.
Q. Okay. Then the next visit, if I've got
this right, is August 22nd.
A. I have it as August 22nd as well.
Q. Okay. There he's reporting that his
functionality has decreased. Did you do
anything in terms of your evaluation that
either confirmed or refuted that, or do you try
to do that?
A.  We use a lot of their report, their
self-report as a means of figuring it out.
Sometimes when something changes
considerably, we will kind of watch what

they're doing or whatever. But we -- we use
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actually functionality more than the VAS, the
score, because, again, like you said, one's
just a number. Whereas, I'm not doing -- |
hurt more, | haven't been able to do as much, |
can't go to the mailbox, | can only get around
in the kitchen and | have to sit, that sort of
thing. So a lot of times they'll give us more
detailed report.

That's pretty vague except for he is now
walking with a cane, which looks like that's
something different.

Q. When he -- when he reported his
functionality was -- has decreased, did he give
you any more specifics than that?

A. He writes that he's same to worse, that
"Tramadol use goes up with activities. Hand
swelling in fingers hurt. Low back stiffness.
Pain in both heels and balls of feet and
grinding teeth," is what he wrote on his intake
form.

Q. Soyou didn't conduct any evaluation or
analysis yourself to determine if his
functionality had, in fact, decreased?

A. No.

Q. Okay. And as far as why he was -- why
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he had bought a cane, do you know what -- what
specific physical problem led him to do that?
In other words, was it the pain in his feet, do
you know? Was it -- was it his balance? Was
it meds?

A. It's more the foot pain, | believe is

why he was using the cane.

Q. He --you have it that he has a new
complaint of bilateral hands and feet. What
would that signify to you, if anything?

A.  Well, I guess the one thing you always
want to look for is, like, peripheral

neuropathy, new onset diabetic, is there some
sort of thing going on, is there a vitamin
deficiency, you know, causes for peripheral
neuropathy as that pain.

But other times, when we see pain that
kind of is random, sometimes it can also be
more related to depression or other changes as
they -- again, that's the reason why | like
getting them to work sooner or do something
because when you sit around and dwell on your
pain, you notice more pain.

Q. Were you -- throughout this period of

time, do you counsel the patient to get out
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and --

>0 » 0 »

Q.
in Mr.
A.
pretty
medic

side e

Yes.

-- engage in exercise?

Always.

And try to work?

Always.

Did you -- were you having any success
Bliss' --

He -- he -- his problem and the problem
much from the beginning is that the
ations always helped him, but the sexual

ffects was causing a lot of problems in

his house. So every time that he would come

in, the main thing that he would be talking

about

is erectile dysfunction.

So we would counsel, you know, getting

up and doing things and moving around and how

big a deal is this because if it's a big enough

deal, i

t is usually worth changing medication.

If a side effect is greater than its

benefit, we should absolutely change a

medication.

So his main focus -- | was never under

the impression -- usually when somebody is not

functional, he -- he described himself, | mean,
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a 3 out of 10 pain, 80 to 90 percent

improvement. That's a pretty functional

person. So you're less likely to say, you know

what, you need to get out of your chair and

quit just watching TV. What do you do in the

day. And I'll see that more with somebody who

| feel is less functional. We will spend more
time on that discussion.

In his particular case, he never really
described decreased functionality until this
visit. So he was mainly describing the side
effects of the medication, although --
although, the medications were very helpful to
him.

Q. Okay.

A.  And it would be more counseling in that
direction.

Q. Soif I understand you correctly -- and
you correct me if I'm wrong -- basically you
felt that his activity level was probably high

enough that you didn't have to spend a lot of

time on encouraging him to work hardening and

those kinds of things?
A. Yes.

Q. Allright. There was no indication to
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you, at least through your analysis over these
months and your physical exams, that he was
incapable of engaging in normal activities?

A.  No, there was no indication.

Q. Allright. On page 32, under

assessment, you do reference encouraging him to
attend the YMCA and to increase his activities.
So at least there was some indication at that
point in time maybe you felt he should increase
his activity?

A.  Yeah. And you can kind of see, he comes
in. He says he's less functional. He's using

a cane. Okay. How do we get him back, what
happened between those three months or the last
visit and how do we get him back to doing what
he was.

There's not a big fall or something that
changed significantly. Sometimes they just
need a little push to say, you know what, if
you're okay in the water, you're going to start
to be okay in land and you get moving again.

And he looks like he expresses interest
in trying to -- he recognizes it as well. And
Is actually saying going to the Y with his son.

So he's proactively trying to do something,
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which is also unusual with our patients so --
Q. Didyou -- did you follow that up, or do
you know if he joined the Y or if he did any
aquatherapy?

A. Idonot.

Q. Okay. As of that date of May -- or
August 21st -- excuse me, August 22nd, 2012,
you still had not imposed any specific
restrictions on Mr. Bliss; is that correct?

A. Thatis correct.

Q. And that -- is that the last time you've
seen him?

A.  Yes, that I'm aware of.

Q. Okay. As of that date, what meds were
you prescribing for Mr. Bliss?

A. Cymbalta and Lyrica.

Q. And what is Cymbalta for?

A. Cymbalta is -- what it does is it
increases serotonin and norepinephrine, some
neurotransmitters that get depleted with pain.
It is an antidepressant, but we don't use it --
its indication is more for neuropathic pain.
And most of the time people in pain also have
some depression associated with it.

Q. He says he's taking up to six Tramadol a
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day. Where is he getting that prescription?
A.  That must be through his primary care.
Q. Andwhat is Tramadol?
A. Tramadol is a -- it is a pain medication
that works at a narcotic receptor. Itis --
it's schedule -- | don't remember its schedule
dosing.

But it doesn't -- it's not like
hydrocodone. So people sometimes will have
samples in their office or things like that.
It's a lot less regulated. But all intents and
purpose, it's a narcotic.
Q. Okay. And Lyrica?
A. Lyrica's an anticonvulsant. It works at
something called an alpha 2 delta receptor. So
what it's supposed to do is stabilize the way a
nerve sends a pain signal.

If you -- if you block the calcium
channel through there, you don't have pain.
So, again, it's for neuropathic pain is what we
use it for. Although, it's a anticonvulsant.
Q. How do you monitor his use of this
narcotic drug in conjunction with what you're
trying to do with your other drugs?

A. | -- | tend not -- | tend not to
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prescribe narcotics very often for chronic
pain. How -- the only way that we tend to
monitor it is on an intake, asking the patient
what are they taking.

| don't try to second guess necessarily
their primary care unless | see a red flag or a
reason that they should be a little more aware
of something.

If I'm giving them a pain medication and
| find out someone else is, that's a definite
red flag. And that would be a reason.

But I've never given him as such a pain
pill. And so what his primary care is doing is
kind of between them.

Q. Okay. So this Tramadol, 100 milligrams,
four to six tablets daily --

A. That's an outrageous amount in my
personal opinion. But, again, | try not to
judge. It almost makes me question whether
that is the correct number or not. Because
that is a really high dose.

Q. lunderstand. And I guess that was my
question. Is -- is there any concern at this
point --

A. Yes.
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Q. Okay.
A.  See, initially on my initial ones, he
was on 100 milligrams. And this is another --
the way an extended-release medication works is
it is supposed to be slowly released by
whatever -- whatever substance that you want to
use to cause it over a certain period, whether
it be 12-hour, 24-hour.

I'm amazed by how often the medication
Is not prescribed correctly. As 100 milligram,
that's an extended-release medication. Most
people, you'd never give that person in a 50
milligram form, whatever -- 10, 15 of those.
And, yet, you're somewhat doing that when
you're giving them three a day of 100
milligrams or six a day of a 100-milligram
pill.

Again, | question the judgment of that.
But | -- I'll just leave it at that.
Q. Okay. lunderstand. Allright. You
didn't have any -- any -- you don't recall any
specific visits that you had with Mr. Bliss
concerning his narcotic medications?
A. No, | did not.
Q. Okay. Allright.
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A.  The other thing that's really hard is

that oftentimes when they come from a
neurosurgeon or they come from a surgical
consult or standpoint, we're not necessarily
monitoring the primary care's care. So we're
just handling that part of it. So Dr. Lodhia
wasn't prescribing it, we're not prescribing

it, it is of concern.

Q. lunderstand. Do you know who's
prescribing it? | mean, for sure or --

A. | assume Dr. Kreshel because that's who
his primary care is. But | don't-- I'm

assuming. But | don't know.

Q. Okay. Any other medications that you're
aware of that he's taking?

A. No, I'm not aware of any others.

Q. Now, at least as of November of 2011, he
had -- he was on hydrocodone. That could have
been through -- from the shoulder surgery or --
A. Yes, | would assume so.

Q.  Okay.

A. lwould assume so.

Q. Allright. Next visit that you have is
scheduled for, like, three months from August;

Is that right?
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A. Yes.

Q. Andwhy -- why do you have another visit
scheduled, and how long is -- what are your
plans? What is the prognosis and plans for
Mr. Bliss?

A. As awhole, somebody with chronic pain
needs to be seen at intervals -- and his
interval, it would probably be further apart.

If | saw him and he's still on Cymbalta at 60
or Lyrica at 100 three times a day or whatever
he's on and he's been stable like that for a
year or whatever, I'd probably extend those
visits to six months because there's not a
reason that we need to.

The -- the Tramadol use or things like
that may -- may make it so that it would be
valuable for him to come in sooner in a
situation like that.

Q. Gotyou.

Do you -- strike that.

You didn't have an opportunity to review
any MRIs or --

A. | have seen his MRIs before.
Q. Oh, have you?
A. Yes.
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Q. Okay. The MRIs that reveal the lumbar
disc degeneration, the facet arthropathy, the
lumbar spinal stenosis, again, all of those
things can be attributable to simply a
degenerative process of the spine; correct?
A. Correct.

Q. And you saw those, | take it, on the
MRIs prior to -- of those MRIs prior to
February 3rd of 2011; correct?

A. Yes.

Q. That's ayes?

A. Yes.

Q. Okay. Doctor, you have been
identified -- and | don't know if I'm telling

you anything you don't know. But you've been
identified as a possible expert for the

plaintiffs in this case at trial. Were you

aware of that?

A. No, | was not.

Q. Allright. You --itis--itis

suggested that you have some specific opinions
relative to functional limitations, medication
requirements and job restrictions. Is that --

Is that -- based on what our earlier -- your

earlier testimony was, | take it that's not
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entirely accurate?

A. Yeah, that is not entirely accurate.

Q. Okay. For example, do you know or do
you have opinions as to what his current
functional limitations are?

A. No, | do not.

Q. Allright. Do you have opinions
relative to what his -- what, if any, job
restrictions he has?

A. It would only be based upon his prior
assessment.

Q. The FCE?

A.  Uh-huh, yes.

Q. That FCE revealed a medium to heavy
work?

A. Correct.

Q. Okay. What about opinions as to his
pain? Do you have opinions as to whether
that -- well, let me back up.

As we sit here today, do you know what
specifically is causing Mr. Bliss' pain and
where it's located?

A. | would say it's multifactorial.
Q. Okay.
A. 1 would say that by the response he had

Page 44

Veritext Corporate Services
800-567-8658

973-410-4040



© 00 N o o0 b~ wWw N

N N N N NN B B P PP R R R R
g A W N P O © 0 N O OO » W N L O

Page 45

from his rhizotomy, that there is definitely a
facet or arthritis component to his pain.

| would say that based upon his EMG
studies, he has some chronic L5 radicular --
radiculopathy. And there might have been S1,
too. I'm not sure. But the EMG studies would
suggest.

So he's got both lower extremity pain
and back pain, which can be accounted for. And
then the MRI findings suggest some chronic
changes that way. Whether those are actually
the cause of his current pain, I'm not sure.
Q. Do you know what -- to what extent he is
having any pain, for example, in his knees and
what's causing the knee pain?
A. ldonot.
Q. Foot pain we talked about or the hand
pain, we don't know if that is -- if there's
a -- what's the word for it? Physiological
reason --
A.  We don't know.
Q. --orifit'sjust -- okay.

What about shoulder pain? Do we know if
any of his current conditions are related to

his shoulder problems?
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A. 1 do not know.
Q. Okay. I'm just about done, Doctor. Let
me look for --
A. You're fine.
Q. You would agree with me that Mr. Bliss
was clearly suffering from degenerative disc
disease prior to February 3rd of 20117
A. Yes.
Q. The -- I think you've already told me,
the FCE appeared to be a valid FCE; correct?
A. Yes.
MR. LUERS: Doctor, thank you.
That's all the questions | have.
THE WITNESS: Thank you.
CROSS-EXAMINATION
BY MR. McCMAHON:
Q. Just afew, Doctor. Following up on
some of the questions regarding any opinions
that you might have, work restrictions or
whatnot.
Since I'm his attorney and I'm the one
that disclosed it, let me show you a document.
MR. McMAHON: | guess we should
mark this as Exhibit 52.
I
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(Exhibit No. 52 marked for
identification.)
Q. (BY MR. McMAHON) Doctor, you recognize
your signature is on this document?
A. Yes.
Q. Okay. Do you recall filling out this
document for Mr. Bliss? | think it's dated
January 27th, 2012.
A. Yes.
Q. Okay. And --
A. Idid not -- | didn't fill it out,
though.
Q. Okay. You didn'tfill it out?
A. Thatis actually our work comp nurse
that filled it out.
Q. Although your name is dated in the box
No. 77?
A. Yes,yes.
Q. Your name is included in there?
A. 1did -- | must have read over it to
sign it.
Q. So you must have reviewed this when you
signed the document?
A. Yes.

Q. Okay. And do you hold the opinions that
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are listed here that were submitted with this
form on January 27th, 20127

A. Yes.

Q. And on those forms, you both gave your
diagnosis and the diagnosis -- working
diagnosis that you had at the time; is that
correct?

A. Yes.

Q. And you attached medical records that we
just went over in great detail to this -- to

this document; is that right?

A. Yes.

Q. And you indicated some of the past
surgeries and medical history that Mr. Bliss
had undergone; is that correct?

A. Correct.

Q. Box No. 3.

Box No. 5 was -- asked your opinion
regarding his ability to return to work. And
on that you said that he's not able to return
to work but he needs light to sedentary work,
which agrees with the opinions that were
revealed in your medical records; correct?
A. Yes.

Q. And you stated on earlier questions that
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it's your understanding just through your work
experience, that the railroad carman position
doesn't have a light or sedentary work
assignment, but it was your opinion that he
could return to work at the railroad in a light

or sedentary position; correct?

A. Yes.

Q. And both -- you testified that, in fact,
that is good for a patient like Mr. Bliss who
has chronic pain to be out and doing some type
of employment even if it's in a sedentary type
of position?

A.  Yes.

Q. And in your experience with -- in these
type of work comp -- work injury type of
situations, | should say, do you find that
employers are typically receptive of accepting
employees back with the -- with these types of
restrictions?

A. Depends on the job. Depends on the
employment. If it's not available, it's not
available. | mean, a construction worker may
not be able to go back to construction, and if
they don't have a desk job available, they may

need to find a different type of employment.
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But as a whole, try to accommodate them.
Q. Okay. And so a reasonable employer
would try to accommodate these types of
restrictions?
A.  Again, depends on the type of
employment --

MR. LUERS: Object to form of
the question.

A. --they have.

Q— (BY MR-McMAHON) Right. Okay—Didyou—
know-that BNSF-had-terminated MrBlissator———
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MR. LUERS: Object. Form and

foundation.
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about is we have a work comp nurse in the
office to review the chart and then to fill in
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And | assume that she came to the light
to sedentary work restriction based upon the
note that was in the chart.

Do | think he is at 100 percent? No.

Do | really know where he falls on that?
| do not. | don't know off the top of my head.
| can look at a book and figure out what --
what the guidelines are for each of those
categories.

But she -- the person who filled out
this form does supposedly know both that and
the railroad and their normal restrictions and
the whole thing. So we tend to use their
expertise oftentimes in some of this portion of
it.

Q. (BY MR. McMAHON) Okay. So the -- so the
typical procedure in your office when you

have -- when you're called upon to -- in

your -- in your capacity as a physician, when
you're called upon to offer these types of

opinions like you did in Exhibit 52, the way

your office does it is you employ someone

who --

A. Has work comp expertise.

Q. -- has work comp expertise?
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A.  Uh-huh.

Q. They review your treating notes?

A. Yes.

Q. And any other records they might have --
A. Yes.

Q. Andthen --

A.

They render kind of their understanding
of it. And either we agree or disagree with
things.

And in this particular case, as |
understand -- well, as | understand secondhand
how the railroad works is that he could not be
a carman and that she's -- she's basically
saying, so less than 100 percent, the next
category from whatever full duty is is light
and -- or sedentary. And that's how it came
about.

Q. Allright. And so when the -- this
process that you just described took place, you
endorsed that opinion?

A. Yes. Because, again, | didn't actually

do a functional capacity. | didn't actually

test him to figure that out.

But from how he presents in the office

and how -- what | -- my understanding of his
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job duties, | did not believe that he could go
back to his current position. But | do think
he should work.
Q. Right. Absolutely. So -- so this
opinion that's reflected in Exhibit 52 where he
should be on a light or sedentary job
assignment, you still hold that opinion?

MR. LUERS: Object. Form and
foundation, asked and answered.
Q. (BY MR. McMAHON) You still hold that to
this day going forward?

MR. LUERS: Asked and answered.
A. As -- as of the last visit, | think it's
reasonable.
Q. (BY MR. McMAHON) And in the beginning
when Mr. Luers was talking about the documents
you have in your chart, | believe you had some
records from Dr. Lodhia?
A. Yes.
Q. And they're in the forms of letters to
Dr. Kreshel?
A. Yes.
Q. Then that September note, Dr. Lodhia had
both reviewed the FCE as well as the EMG as

well as met with Mr. Bliss; is that correct?
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A. Yes.

MR. LUERS: Object on
foundation, as far as what Dr. Lodhia did.
Q. (BY MR. McMAHON) Okay. That's contained
in his records; correct?
A.  Yes.
Q. Andis nothing unusual for you to
receive records from a neurosurgeon or a
neurologist or other treating physician and you
use those records as part of your care and
treatment for patients; correct?
A. Yes.
Q. Okay. And that's what you did in this
case with Dr. Lodhia's records; correct?
A. Yes.
Q. Who was a referral physician, of course;
correct?
A. Yes.
Q. And it seems from that September 2011
note with Dr. Lodhia, that the FCE, as well as
Mr. Bliss' condition over this -- this summer
since the June 30th FCE, had worsened and his
condition -- the -- had -- he still had the
condition of back pain?

MR. LUERS: Object. Form and
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foundation.
A. Ilost track of your question.
Q. (BY MR. MCMAHON) Sure. It seems the --
after the FCE and during the months when
Mr. Bliss was getting the diagnostic tests that
Dr. Lodhia had ordered, his back condition
had -- didn't improve? It was still -- he was
still symptomatic; correct?

MR. LUERS: Same objection,
foundation, form.
A. Yes.
Q. (BY MR. MCMAHON) And Dr. Lodhia, in
fact, in that September 2011 visit recommended
that Mr. Bliss be in a light and -- light-duty
job assignment; correct?
A. Yes.
Q. In apermanent capacity?

MR. LUERS: Object. Foundation.
A. ldon't know about that. But he does
say --
Q. (BY MR. McCMAHON) Okay. All right. Part
of your -- part of the practice in pain
management, | guess how -- what | want to
phrase this more is there's a -- almost a --

the psychological and physiological response to
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pain; is that correct?

A.
Q.

Yes.

All right. And while you were treating

Mr. Bliss, obviously there was a psychological

component to the chronic pain --

A.
Q.
A.
Q.

Pain condition.
-- that he was treating; correct?
Correct.

And that's -- although you're not a

psychiatrist or psychologist or whatnot,

that -- you incorporate those -- the mental

impacts of chronic pain in your treatment;

correct?

A. Yes.

Q. And you did that with Mr. Bliss?

A. Yes.

Q. Allright. And part of that wasn't just

the mental anguish of chronic pain with

Mr. Bliss, but it was also affecting his

personal life. And you mentioned a little bit

about how that was impacting the medical care

and treatment, the medicine --

A. Yes.
Q. -- side that you were treating him with;
correct?
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A. Yes.

Q. Allright. And is that -- is that an
unusual type of --

A. No.

Q. It comes with the territory of treating
patients with chronic pain?

A. Yes.

Q. Allright. And -- and that adjusting

the medications and trying to find the right
balance of the chronic pain medication that we
saw that you went through with Mr. Bliss, that
Is -- that is what, | guess, the science and

the medicine of pain management is all about;
correct?

A. Yes.

Q. Allright. And -- and fluctuating the
medications to try to help the patient deal
with the pain that's there on a permanent
basis; is that right?

A. Yes.

Q. Andis that what you did with Mr. Bliss?
A.  Yes.

Q. Allright. And just real small point

that seemed to be made about the interesting

software of electronic medical records.
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A. Yeah, | know.

Q. So --

A.  There will be typos in there, too, that

will be, like, what in the world.

Q. This comes up a lot nowadays as EMR --
A. Unfortunately.

Q. Actually, I've been corrected. It's not
EMR. It's --

A. EHR.

Q. EHR. Stand corrected.

A. Yes. It's a health record now.

Q.  So this work history reviewed, no

changes required, he works as a -- at BNSF as a
carman, this no changes required, that's not a
function of Mr. Bliss telling somebody, whether
it's you or the nurse, that no changes are
required from his perspective as a work

ability?

A.  The no changes required comes up. What
happens is they are -- they're supposed to ask,
is -- is -- you still on the same medications,

has anything changed in terms of your social
status or your work status. And they say, no,
everything's the same from however they want to

recall it.
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And then you click a box. And it says,
no change. And it fills that part out. And it
says, no change is required.

Q. So it's automatic?

A.  Soit's not somebody saying don't change
anything. It's just what it is.

So if he came in and he got a job --

They should have taken that, and --
Right.

-- it should have changed.

Right.

He is now employed at blah, blah, blah.

O >0 >0 >0

Blah, blah, blah. And that's when that
no change required would have changed and would
have --

A.  Exactly. And it wouldn't be there then,
yes.

Q. Right. Okay. And the same for --
there's a -- there's a part -- | don't even
think it's a typo. It's more like a --

A.  Unfortunately.

Q. It'sa--it'sin the expectations line.

A.  Uh-huh.

Q. And it seems to be more -- there must

have been, like, an update to the software.
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It states here, "David further states,"
like, for example, on the --
A. Like, expectations, focus on remedy and
long-term effects or something?
Q. Yes.
A.  Yes.
Q. So it seems like there's a second half
that's sort of filled in, but that first half
of the sentence is sort of -- is asked of the
patient, and it's just a way of tracking where
the patient is on that particular day?
A. Itdepends. Actually, sometimes it's
how the nurse chooses to fill in that line.
But we -- what -- what we require of them is
that the expectations for the visit because
sometimes patients will want to talk about
medication, or sometimes patients have a new
problem, | have a new pain complaint, my
shoulder hurts or something, | want to address
this instead of what -- what we expected them
to come in for.

So -- or | want an injection today. So
we know when we see them, this is what they
want. And whether we can accommodate or not is

another story. But that's what that line is.
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Q. Good.
A. Is an expectation.
Q. Like another -- another way to flush out
all of the patient's needs and --
A.  Absolutely.
Q. --fora--
A.  Try to make them happy however -- what
they want addressed.
Q. Allright. Okay.

MR. McMAHON: Thank you, Doctor.
That's all | have.

REDIRECT EXAMINATION

BY MR. LUERS:
Q. Doctor, | have a few more.
A. |thought you might.
Q. Surprise. Certainly by the time you
signed Exhibit 52 --

A. Yes.

Q. --you had seen the patient twice;
correct?

A. Yes.

Q. And both of those times your general
physical examination was virtually good, as you
told me; correct?

A. Yes.
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Q. All right. And you told me, | believe,
that as of that December 21st visit, the
language there where you said, he's able to
work but not likely at full capacity and that

he would likely be qualified for light and
sedentary duty was likely the -- his words,

Mr. Bliss' words reporting to you; is that
accurate?

A. Thatis accurate.

Q.  So the note that your -- that your nurse
or whomever was filling out, Exhibit 52, was
looking at is probably this note?

A. Based upon that.

Q. Okay. And I think you told me that your
belief was, at least -- or is, is that he's not
100 percent so he -- so he may not be able to
return to his normal employment; correct?

A. Yes.

Q. You're not analyzing based upon physical
demands of a job and the categories that --
that identify light, medium or heavy work in
your note of Exhibit 52; is that correct?

A.  That's correct.

Q. And what you're saying is he -- he might
be -- or he'd likely be qualified for light or
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sedentary duty. You're not saying there that
he would not necessarily be qualified for
medium duty?
A.  That's correct too.
Q. Allright. And you're just not
rendering opinions based upon functionality; is
that right?
A.  That's correct.
Q. Andwe're still -- you're still -- it's
still your testimony that the only valid FCE
that you're aware of is that WorkWell FCE
and --
A. What -- but as an aside, when | get an
FCE and I've seen a patient and I've evaluated
him over time and | don't necessarily agree
with the FCE, the best time to have that
discussion or to state that is soon after it's
occurred.

And in his particular case, | think
after his FCE, he experienced more pain. And
that is when Dr. Lodhia saw him and kind of
assessed him and felt that maybe it's a little
different than how he presented at his FCE,
which is to say is that just a flare-up of his

condition or is it something more -- hard to
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say.

Mine is just another blip in time, quite
a bit separate from the FCE. So, again, I'm
rendering opinion based on something current at
that moment.

So a functional capacity | always find
is a very helpful thing because you can
definitely -- most helpful when it's invalid
because you can kind of say -- but when it's a
valid FCE and the patient does their best and
then they walk away and they have more pain,
how long that pain lasts or what it is is --
sometimes it's reasonable to get or repeat if
you feel like something's changed.

Over the course of his history or his
physical exams, he -- when he came to us, he
was in pretty good shape. He didn't want a
spinal cord stimulator. He thought he could do
pretty well.

He started off doing really well in
terms of medication, despite the side effects
and pretty -- seemed fairly functional.

And then in the last couple of visits,
something kind of changed in terms of needing a

cane, wanting to figure out if he's just not
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physically active. There's definitely some

depression and marital strife in all of that.

Something changed a little bit there.
Whether that's enough to warrant another

FCE, hard for me to say. But sometimes if

there's a question as to its validity from

prior to current, it may be reasonable to get

another one.

Q. I fully understand. And as you sit here

today, you're not going to render an opinion

that he's capable of returning to heavy-duty.

| understand that. But --

A.  But the medium to light to sedentary

category, that's -- I'm not rendering an

opinion that way either.

Q.  Allright. And you don't know what it

Is that in the last three months or why it is

in the last three months that maybe his

condition or functionality may have

deteriorated?

A. ldon't. Idon'.

Q. Okay. And you don't have any reason to

attribute that deterioration to an incident

that happened in February in 2011, do you?

A. No, that's not for me to say.
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Q. Okay.
A.  The one thing that is possible is that
he had the rhizotomy. He was doing pretty
well. Rhizotomy lasts on average six months to
two years, eighteen months average. It might
be the increased back pain or increased pain
that he's having, if he's mainly describing
back pain, may require another rhizotomy.
Q. Okay. But that wouldn't -- that
wouldn't result in a -- further reduction of
functionality, would it?
A. It should not.
Q. Okay. Right now his biggest limitation
is pain, | assume?
A.  As | understand it.
Q. Okay.

MR. LUERS: Thank you, Doctor.
That's all | have.

THE WITNESS: Thank you.

MR. McMAHON: That's all | have.
Thank you, Doctor.

THE WITNESS: Thank you.

MR. LUERS: Oh, you know what,
can we get copies?

THE WITNESS: Yeah.
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MR. LUERS: Could you make me a
quick copy of those?

THE WITNESS: Yeah.

MR. McMAHON: | don't have them
either.

THE WITNESS: Yeah, definitely.

MR. LUERS: Make two copies.
Make three copies. And we'll mark it real
quick so we know what we're talking about here.

THE WITNESS: These are these
pain diagrams.

MR. LUERS: Yes.

MR. McMAHON: With the --

MR. LUERS: The intake,
whatever.

(A short recess was taken.)

(Exhibit No. 53 marked for

identification.)
Q. (BY MR. LUERS) We're back on the record.
Doctor, I'm going to hand you what's been
marked as Exhibit 53. It's my understanding
that these were the -- sort of the intake notes
and then the -- what do you call these?
Clinical -- what do you call them?

A. ltisa--itis a patient intake and a
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guestionnaire.
Q. Okay. Fine. And that comes out of your
file today; is that right?
A.  Correct.

MR. LUERS: That's all I have,
Doctor. Thank you.

MR. MCcMAHON: Fifty-three.

MR. LUERS: Doctor, you have a
right to read and review, or you can waive
that.

THE WITNESS: Waive.

(Deposition concluded at 2:21 p.m.)
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C-E-R-T-I-F-I-C-A-T-E
STATE OF NEBRASKA )
. SS.
COUNTY OF LANCASTER )

I, Lori J. McGowan, General Notary Public
in and for the State of Nebraska and Registered
Professional Reporter, hereby certify that DR.
LIANE DONOVAN was by me duly sworn to testify
the truth, the whole truth and nothing but the
truth, that the deposition by her as above set
forth was reduced to writing by me.

That the within and foregoing deposition
was taken by me at the time and place herein
specified and in accordance with the within
stipulations; the reading and signing of the
deposition having been waived.

That the foregoing deposition is a true
and accurate reflection of the proceedings
taken in the above case.

That | am not counsel, attorney, or
relative of either party or otherwise
interested in the event of this suit.

IN TESTIMONY WHEREOF, | place my hand and
notarial seal this day of October, 2012.
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Page 7

full-time employee of that hospital for many years,

I 1
MICHAEL H. MCGUIRE, M.D. 2 about 25 years. | have headed the orthopedic
3 having been first duly sworn, 3 service at the Creighton University Hospital here in
4 was examined and testified as follows: 4 Omaha, and [ continue to hold privileges at
5 DIRECT EXAMINATION 5  Creighton.
£ BY MR. MCMAHON: @ Q. Okay. And are you board certified in that
7 Q. Good afternoon, Doctor. 7 field?
g A. Good afternoon. tt A. Yes, Iam. I'm certified by the American
B Q. Could you please state your name for the 9 Board of Orthopedic Surgery.
10 members of the jury. 10 Q. What does that mean, to be "board
11 A. My name is Michael H. McGuire, M,D. 11 certified"?
12 Q. And do you have a profession or occupation |12 A. It means that you've met the educational
13 that you specialize in? 13 and training requirements as we just discussed.
14 A. Yes. I'm an orthopedic surgeon. 14 You've successfully mastered the fund of knowledge
15 Q. And what does it mean (o be an "orthopedic |1 % necessary to practice orthopedic surgery and have
16 surgeon"? 16 passed a written test for that. And then finally,
17 A, Orthopedic surgery is defined as the 17 you've demonstrated your abilities in the practice
18 medical specialty that provides evaluation and 18 of orthopedic surgery, both by a review of your
19 treatment for conditions of the spine and L% practice and by an oral examination of, um -- of
20 extremities, Generally speaking, we're the bone and |20 that practice. If you meet all those things, you
21 joint doctors. 21 are granted certification by the American Board of
22 Q. Okay. And could you tell the jury a 27 Orthopedic Surgery.
23 little bit about your education and training to be 23 Q. And I 1ake it over the past -- over three
24 an orthopedic surgeon. 24 decades of -- in your career, you've treated other
25 A. Yes. | attended Creighton University here 25  patients with similar back conditions as Mr. Bliss?
Page © Page B8 |
L in Omaha, and earned a bachelor of science in 1 A. That is true.
2 chemistry degree in 1971 - May of 1971. 7 Q). And have you performed back surgeries on
3 I continued at Creighton for my medical 3 those types of patients?
4 degree and earned an M.D. in May of 1975. 1 then 4 A. Ina very limited fashion.
5 served a five-year orthopedic surgery residency at 5 My practice of orthopedics does not
£ St Louis University in St. Louis, and completed & include routine discectomies or spinal fusions, but
! that residency in -- on June 30th, 1980. 7 on the occasion when tumors have aftected the spine.
H Q. And could you tell the jury a little bit # then I've worked with spine surgeons, either
9 about the current nature of your practice; what type 9 orthopedists or neurosurgeons, to do that type of
L0 of patients you see, what type of conditions you L0 surgery.
1l treay. 11 Q. Okay. And in the field of orthopedics, do
12 A. I'ma--1 practice as an orthopedic L7 you have to do continuing medical education courses
13 surgeon in Columbus, Nebraska, a town of 22,000 13 to keep up with the certification in the field?
14 people about 90 miles from here. [ practice a 14 A. Yes.
5 general orthopedic surgery with two other surgeons. | 15 (). Okay. And do you regularly do that type
16 | do a number of joint replacements, do a 16 of continuing education and attend conferences in
L/ number of fracture work, And my interest formany |17  the field?
I8 years in orthopedics -- or iy special interest has 18 A. Yes. Actually, the orthopedic community
19 been tumors of the musculoskeletal system, so | 19 has developed a - a whole range of opportunities
20 continue 1o see a number of patients referred formy |20 for that. and | participate for a number of reasons,
21 treatment. 21 including the fact that in the state of Nebraska, we
2d Q. And have you been on the staff of any 27 must demonstrate some level of continuing medical
23 hospitals, whether here in Omaha or Columbus? 234 education to maintain our license.
24 A. Yes, I have. I'm currently - | practice 24 Q. Okay. Doctor, at my request, did you

L

at the Columbus Community Hospital -- actually as a

perform a medical records review, as well as a -- an

[#5]
(o]
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Page 9 Page 11
1 examination of Mr. David Bliss? 1 pertinent findings did you gather from your review
2 A. Yes, | did. 2 of the medical records of Mr, Bliss's orthopedic
3 Q. And, um, have you done this type of review 3 history?
4 before? 4 A. Well. in my report to you, | attached from
5 A. Yes, | have. 5 that box of records a small collection oi medical
& Q. Is it possible to estimate how many times, 6 records that | found to be maost pertinent 1o the
7 either per year or a period of time. that you 7 case of Mr. Bliss. | can list those, if you'd like
&  perform this kind of medical/legal consultation? 8 meto.
9 A. Um, specific to a case like yours, it 9 Q. If you could, yeah.
10 would be a handful of times per year. For many 10 A, 1 hope to do this in the correct order.
11 years, | — I've done. um, similar work, perhaps 30 Il So the first would be an office note, a
12 or40 or 50 patients evaluated per year. 12 note of the evaluation by Anthony Cox., PA-Certified,
13 Q. Okay. And when you did this review, what 13 dated 4 February 2011, in reference to David Bliss.
14 materials did you review in helping you to formulate |14 So this would have been his office
15 your opinions and conclusions in this matter? 15 evaluation the day -- the day after the injury.
16 A. Canl- 16 Q. Okay.
17 Q. Sure, 17 A. So that would be the first one,
18 A. You or your office was good enough tosend |18 Then there is a repoit of -- of MR imaging
19 me this box of records. 1 haven't weighed it, but 19 of Mr. David Bliss's lumbar spine, and the MR images
20 it's this box of records (indicating). 20 were obtained on the 18th of March, 2011, so about
2 Q. Okay. And are those the medical records 21 six weeks later.
22 for Mr. Bliss? 22 And the next is the -- the report of the
23 A. Yes, they are. 23 operation -- the operative report of -- of surgery
24 Q. Both the medical records that exist after 24 performed by Daniel Noble for the patient David
25  the February 2011 reported work-related injury, as 25 Bliss, and that's dated 6 April 2011,
Page 10 Page 12
1 well as -- that predate that? i And then — and then there - and then
2 A. Yes. I believe that's true. ['d have to 2 there's a set of records for further evaluation of
% look -- on the predated ones, I'd have to look 3 Mr. Bliss, and these records are authored by Keith
4 through. Butyes, there's a complete set of records 4 Lodhia, L-O-D-H-1-A. M.D.. of Midwest Neurosurgery
3 - Thers 5 and Spine Specialists. 8 June 2011, to September
6 Q. And you also had a chance to do a physical & 2011, and 7 November 201 1.
/[ examination upon Mr, Bliss? 7 And then finally again attached to my
B A. That is correct. 6  report for you is a report of Mr, Bliss's operation
G Q. And do you remember the date of that? 9 by Daniel Noble, a lumbar spine operation, from the
10 A. 1saw Mr, Bliss on the 31st of May, 2012, 10 6th of May, 2010, so prior to his injury.
11 Q. Allright. And is a review of these types 11 And a report from the Lincoln Physical
12 of documents and — as well as a physical 12 Therapy Associates date 3 October 2008 in the form
13 examination of the patient, is that the type of 13 ofaletter to Dr, David Clare, C-L-A-R-E.
14 information and documentation that you and other | 14 And finally the report of Mr. Bliss from
15  physicians and orthopedic surgeons typically rely 15 the Spine and Pain Center of Nebraska from
L6 upon to assist them in formulating opinions and 16 21 December 2011, And this is authored by Dr, Liane
17  conclusions as to the cause of a current medical L7 Donovan,
18  condition of a person? 18 Q. Thank you, Doctor.
19 A. Yes. 19 Before we move on, maybe if we could
20 Q. Okay. And, in fact, did you rely upon 20 define a few medical terms that might be helpful
21 these medical records in your own review -- 21 before we mave on.
272 examination of Mr. Bliss in formulating your own |22 Doctor, what does the term radiculopathy
23 opinions and conclusions in this matter? 23 mean?
24 A. Yes, 1did. 24 A. Inmedical terms, it -- it refers to the
25

Q. Before we get to those. what findings --

25

way pain travels or radiates oul through an

1 (Pages

9 to 12
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Page 13 Page 154
L extremity. 1 discectomy helps patients that have a disc
P So as an example, if one has a herniated 2 extrusion?
3 disc in their low back, that disc may push againsi 3 A. Yeah. Well, it's simply by taking the
4 the -- a nerve root as it leaves the spine, and that 4 pressure off the nerve root. So if you were to
5 nerve travels entirely down the extremity, Low 5 think about — if my arm was to be the nerve root --
6 back, it travels down the lower extremity, of 6 obviously much bigger than a true nerve root - and
I course. And from neck. it travels through the upper 7 adisc was pushing against it, any of us could stand
B extremity. B that for a while. but after some length of time,
9 So we make reference to a radiculopathy, 5 we'd want the disc to be removed. So it's to take
10 we're really referring to pain radiating out or 10 pressure off the nerve root or to remove the
11 waveling out through the length of an extreniity. 11 offending cause of the pinched nerve root.
12 Q. Okay, And what difference is there. if 12 Q. And, um, how is it that a fiset rhizolomy
13 any, between the term disc extrusion and herniated 13 isused after a micro discectomy for patients that
14 disc? 14 still have pain?
15 A. Probably no -- no difference. 15 A, Well, I think the key phrase there in your
L6 A disc extrusion may be a little bit more |6 question -- who still have pain.
L7 dramatic thing, that the disc — a portion of the 17 So if a patient - if a patient has
18 disc was actually squirted out. But - but 1 think L& undergone surgery to remove a herniated disc, and
19  for purposes of this discussion, a herniation or L9 hopefully the pain that is radiating through their
20 extrusion of the disc would be the same. 20 extremity, hopefully that's gone, but if they still
i Q. Allright. And the medical procedure 21 have back pain, then a rhizotomy would be a
22 discectomy, what's that? 22 reasonable attempt to relieve that part of the
23 A. It's an operation, a form of surgery, and 23  condition,
24 the goal is to remove the herniated or extruded 24 Q. Okay. And another term., what's a spinal
25  portion of the disc and, therefore, take pressure 25 cord stimulator?
Page 14 Page 16
L off the nerve root where it's being pinched. 1 A. Um, the -- it's an implantable device that
2 Q. And another medical procedure, 2 discharges a -- small electric shocks, and 1 think
3 rhizotomy -- a fiset rhizotomy? 3 the best way to probably think about is to perhaps
A. Yes. 4 confuse or -- confuse the brain or the pain
5 Q. What's that? 5 receptors, and -- if you were to lap-tap-tap-lap-
6 A. llard to know. & rap-tap-tap for- -- forever on something, maybe
1 The spine -- we commonly think of the 7 finally you just kind ol wear out its ability (o
B spine as a series of blocks; and, in fact. itisa 8 recognize pain. So it's a device, again, hope to
9 series of blocks, separated in each way between a S relieve pain.
10 cushioning disc. 10 Q, Allright. And then finally the last term
11 But, in fact, il we reach to -- any of 11 that you use in your report is "failed back
L2 us - and feel our spine, feel our back, we're not 1.2 syndrome."
L3 feeling those blocks, but we're feeling the roof, 13 A. Yes.
14 um, of the spine that protects the spinal cord and 1A Q. What is meant by that term?
15 the nerve roots. And there are joints back there to 15 A. It's kind of a catch-all I suppose, but
16 allow the spine to move and move, 16  Mr. Bliss here is a patient who's had -- [ think at
17 And people are -- certainly a potential |7 least three operations on his spine, and a number of
L& cause of back pain is wearing out those joints. much |18  other procedures. And despite everyone's best
19 like an arthritis or something. And so one can 15 attempts, and despite appropriate indications for
210 destroy the nerves that supply those little joints 20 surgery. and despite time and everything else, the
21 and perhaps no pain would come from there. And 2 fact of the matter is he remains, um - he continues
22 that -- the procedure 1o destroy the nerves 22 1o suffer back pain.
23 surrounding these little joints where the back of 23 And so if you've kind of used up all of
24 the spine hooks together is known as a rhizotomy., 24 your reasonable choices and you still have pain, you
25 25 gather that all together into one phrase. "failed

Q. Okay. And then how is it that a

4 (Pages 13
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back syndrome."
(). Okay. You were able to haye a physical

Fage 19

(Reading):
Mr. David R. Bliss is a now 56-year-old

3 examination of Mr. Bliss; is that right? % iale who has been an employee of the BNSF Railroad
A A, Yes. | did. 4 for the past 22 years. Mr. Bliss reports the onset '
9 Q. What were your findings on your physical 5 of low back pain with radicular symptoms (especially
v examination? G through the left lower extremity) while on the job
il A. [ report those findings on the first 1 on 3 February 2011. Mr. Bliss was repairing the
#  paragraph of Page 3 of my letter to you, and for fi  dented wall and bent door frame of a boxcar at that
9 completeness sake, my letter's dated 31 May 2012, 9 time. The project required the use of a hydraulic
L0 I will read this short paragraph. L0 ram that, once maneuvered into place, can be used to
11 (Reading): L1l jack the walls apart. This returns the frame of the
12 On exam, | noted a pleasant, healthy 12 door and wall of the boxcar 1o the original
13 appearing male who moved about the office ina 13 position. | reviewed photos of the device and how
L4 satisfactory fashion. The first step or two after 14 itworks. The ram is estimated to weigh at least
15 arising from a seated position in our waiting room L5 150 pounds. Mr. Bliss reports that at the moment of
I & chair caused pain. e then ambulates for short 16 the onset of the pain, he was not actually lifting
17 distances in a normal fashion. Mr. Bliss was able 17 any objects. Simply as he stood up, something
L8 to partially disrobe for the exam without 18 popped in his low back. And the episode occurred
L9 difficulty. Visual examination of his lumbosacral 19 following a two- or three-hour period of repeatedly
20 spine is remarkable for healed surgical incisions 20 maneuvering the ram into place and using that ram to
21 consistent with his history. [ noted a pain free, 2 repair the boxear.
22 passive, full range of motion of both hips and 22 Q. And in the course of medical treatment
23 knees. Mr. Bliss has bilateral pes planovalgus 23 that Mr. Bliss received after this incident on
24 (Natfeet) deformities. The deep tendon reflexes 24 Februoary 3rd, 2011, could you summarize that for the
25  were measured at the knee jerk and ankle jerk level. |25  Ladies and Gentlemen of the Jury.
Page 18 Page 20 E
I On the right lower extremity, the reflexes were 1 A. Yes. And this makes reference to the
2 noted to be 2+/4 with provocation. On the left 2 pertinent medical records that we already reviewed.
K lower extremity, the reflexes were absent and could 3 But to summarize it, because of the severity of the
4 not be elicited, even with provocation. The 4 symptoms. Mr, Bliss reported the event 10 his
S function of the extensor hallucis longus muscle and 5 superiors at BNSF that day. He then sought
ko lendon to each great toe is intact, brisk, and 6 evaluation on 4 February 2011 by Anthony Cox, PA-C.
1 strong. His distal pulses at the posterior tibialis 7 MR imaging of the lumbar spine was completed on 18
i and dorsalis pedis levels are easily palpable 6  March 2011, Mr. Bliss underwent lumbar spine
9 Dbilaterally, 9 surgery on 6 April 2011. Unfortunately, his
10 And then | add that Mr. Bliss is a L0 post-operative report has been unsatisfactory, He
13 nonsmoker. 11 has been unable to return fo work. [Fasit
2 Q. And then the following paragraph, you 2 rhizotomies were performed by James Devney, D.O., in
L3 summarize some of your opinions in this matter; is 13 October of 2011.
14 that right? L4 Q. Did you also gather from your review of
L3 A, Yes, | do. 1% the records, as well as your discussions with
16 Q. And is that based upon both the review of L6 Mr. Bliss, his previous surgical history, previous
17 the medical records and documents that you had in 17 to February 3rd, 20117
Ld  this case, as well as your examination of Mr. Bliss? | 8 A. Yes, I did,
19 A. And the history that | took from Mr, Bliss 19 Q. Could you summarize that for the jury as
20 onthat day. So that - the records, the patient's 20 well?
21 history, and my physical examination, yeah. 21 A. Tcan do so in an expert fashion.
2 Q. And what was that history that he provided 27 The next paragraph of my letter,
23 toyou on that day? 23 Mr. Bliss's past surgical history is significant.
24 A. If we go back 1o Page |, the second 24 He initially underwent a lumbar discectomy in 2003.
25 paragraph -- and | will again read. 25

He then underwent a lumber discectomy (at a morg




Bage 21 Fage 23

1 proximal level) on 6 May 2010. Following that L And for that reason, required additional discectomy

2 procedure, he was in an off-work status for 7 through a re-exploration of that same level.

3 approximately four months. e reports that he 3 Q. And when you say, "that level," could you

4 successfully returned to work in October of 2010, 4 indicate where on a person's spine is this -- the

5 Mr. Bliss did well and apparently was working 5 re-excrusion -- re-extrusion of the disc?

& without restrictions until the morning of three -- & A. Sure,

7 until the morning of 3 February 2011. As noted 7 So all of us -- or most of us, almost all

&  above, he has not worked since that time, £ ofus, have 12 thoracic vertebrae or the blocks, and

9 Q. What — what's your understanding of the 9 those are the vertebrae that our ribs are hooked to,
10 surgery that Mr. Bliss had on the 6th of May, 20107 |10 And then almost all of us have five low back or
11 A. As | understand the history from the 11 Jumbar vertebrae or blocks. And then finally we
12 records sent by Mr. Bliss's report, I state that as 2 have the sacrum or the tailbone. So at the 3-4
13  noted -- or excuse me. Strike -- 3 disc, it would be halfway down the lumbar spine.
14 I put down that the 6 May 2010 surgery was 14 Q. And then on your examination -- | think it
15 not the result of an injury at work. Rather, 15  was continued on Page 3 of your report - did
1€  Mr, Bliss's back went out while lifting a bucket of 16 Mr, Bliss present to you with any symptoms on that
17 water for his dog. 17 particular day?
18 Q. And what type of surgery was that 18 A. Yes. If we go to the --
19 performed by Dr, Noble? 19 Q. Page 2, maybe?
20 A. That was a lumbar discectomy, and we have |20 A. Yeah. If we go to the bottom paragraph of
21 acopy of the operative report from that date in 21  Page2ofmy31 May 2012 report.
22 these records. 27 (Reading):
23 Q. Okay. And what was the procedure afier 23 At the time of my evaluation, Mr. David R.
24 the work-related injury of February 3rd, 2011, 24 Bliss reported constant left lower extremity pain
25 that -- the surgical procedure that Dr. Noble 25  that radiates to his heel and is associated with

Faae Page 24

1 performed on Mr. Bliss on April 6, 20117 1 numbness over the lateral aspect of his left foot.

2 A. 'l read from the operative report of 2 Q. And his current treatment at that time was

3 that date, 6 April 2017. 3 what?

“ The operation is listed as a left L3-4 4 A. He was in a pain management program

5 imicro discectomy, re-exploration. And No. 2. use of 5 directed by -~ by Dr. Donovan,

€ an operative microscope. G Q. And did he indicate what activities. if

7 And the reason that it's listed as a 7 any, increased his level of pain?

8 re-exploration is because the 6 May 2010 discectomy B A. He reports that he is relatively

9 had been at the same level, the left side of the 9  comfortable while seated or lying down. He has
10 Lumbar 3-Lumbar 4 disc. 10 Jearned to stand and to bend in a slow and careful
11 Q. Okay, And what does it mean to be a 11 fashion. Prolonged standing and walking caused his
12 recurrent left L3-4 disc extrusion? L2 lower extremity symptoms 1o increase.
13 A. Well. what it means is that Dr. Noble 13 Q. Okay. And Doctor, based upon your review
14 believes -- and certainly the history suggests 14 ofthe medical records, and also your physical
15  that -- that the first time that the L.3-4 disc 15  examination of Mr. Bliss, did you have an opinion,
16 extruded or pinched out against the nerve and the 16 toareasonable degree of orthopedic certainty, what
17 extruded portion - the offending portion was 17 the cause of the constant lefi lower extremity pain
18 removed and the patient got better, but now an 18 that radiated into Mr. Bliss's heel and associated
L9 additional extrusion, more of the disc has come out 19 numbness over the lateral aspect of his left foot,
20 of'the space and is pinching the nerve. You know, 20 what that was caused from?
21 when we do a discectomy, we perhaps take -- most 21 MR. SATTLER: I'll object to the form
22 half of the disc out. which leaves people at some 22 of the question as it relates to a history provided

3 risk for recurrence or -- and Dr. Noble's listing 23 by the patient and not his physical exam. Qverruled
24 here suggests that he believes that there was a-- a 24  BY MR. MCMAHON:
25 25 Q. Just based upon your physical exam and the

recurrence of that disc extrusion at that level.

6 (Pages 21 to 24)
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review of the records in this case, and background
and training as an orthopedic surgeon. do you have

'

Page 27

impairment, do you have an opinion in that regard. |
don't have an objection to that. If that's what the

3 an opinion as to what was causing the lower 3 doetor is going to address, that's fine. |
4 extremity radiating pain in Mr. Bliss as reported? 4 MR. MCMAHON: Okay. i.
- A. Yes, I do. 5  BY MR. MCMAHON; |
6 Q. And what is that? 6 Q. Doctor, I'll withdraw that previous |
7 A. | think | best tried to provide that by 7 question. Okay, Tom? {
g the statement thal | would characterize his current B8 Doctor, did you rate Mr. Bliss based upon
9 status as a failed back syndrome. And certainly his 9 your review of the medical records, your examination ‘
10 reports of pain radiating to the heel of his oot 10 of Mr. Bliss, as of May 31st, 20127
L1 and my findings suggest that there's ongoing 11 A. Yes, | did.
12 irritation or pinching of some or one of the nerve 12 Q. And what does (hat mean, first of all?
13 roots exiting the lumbar sacral spine. L3 A. Um, well, based on everything that we've
14 Q. Okay. And based upon your physical exam, 14 been discussing, and in these situations, the
15 yourreview of the records, as well as your 15 physician is asked to provide a rating ol a '
16 examination of Mr. Bliss, did you formulate an 16  permanent partial impairment of function. And to |
17 opinion, to a reasonable degree of orthopedic L7 assist us in that task, the AMA has provided a
LB certainty, whether Mr. Bliss had reached a point of 1B text —a large text that is pamed the AMA Guides to
19 maximum medical improvement as of May 31st, 20127 |19 the Evaluation of Permanent Impairment. L
20 A, Yes.1did. And ]I believe that Mr, Bliss 20 Al this time, I used the Fifth Edition of {
21 had reached a point of maximum medical improvement | <1  that textbook. I
22 effective the date of my examination, 31 May 2012, 22 And in Table 15-3 of that text, the table
23 Q. And based upon that opinion, did you <3 provides criteria for rating impairment due to
24 formulate any restriction -- medical restrictions 24 lumbar spine injury. And I am of the opinion that
25 that you believe were appropriate for Mr. Bliss? 2 Mr, Bliss and his condition is best described in the
Page 26 Page 28
1 MR. SATTLER: Well, I'll object to I DRE lumbar category I1l. And for that reason, |
2 the form of the question. Also, it goes beyond the 2 would apply a 12 percent impairment of the whole
4 disclosure made by the May 31, 2012, report. There i person.
4 is no such opinion or testimony. q Q. And that phrase, "12 percent impairment of
5 MR. MCMAHON: Very good. I'l O the whole person,” it - is it possible for you to
& withdraw that, Mr. Sattler, and 1'll rephrase it. G wanslate that from orthopedic terminology to maybe
| MR. SATTLER: 1should have looked at 7 what us laypeople might understand?
8 your face, Doctor. 8 A. Well, I guess - 1 hope this is
g THE WITNESS: Oh, boy, they got me 9 appropriate. but | -- I often point out to patients
12 now. That's off.. [0 that this 15 not a -—- some sort of rating ol |
i) MR. MCMAHON: T'll rephrase it. 11 disability. '
12 BY MR. MCMAHON: L% [f-- and | use myself as an example. |
13 Q. Doctor, based upon your opinion that 13 happen to be a surgeon, so if | were to for some
14 Mr. Bliss had reached maximum medical improvement, |14 reason suffer an amputation of my foot or lower leg,
15 effective May 31, 2012. did you come to any opinion 15 I could be rated, according to a table in the
Lo whether Mr. Bliss had reached any -- whether 16 guides,
L7 permanent or -- or impairment level of function, 7 In fact, it would really not disable me in
] % based upon your review of the records, your 18 any way according to my profession. Other people,
19 examination of Mr. Bliss, and your education and 19 it would be more disabling.
20 training and experience in orthopedic surgery? 20 So really | guess what this means is that
21 MR, SATTLER: Hang on a second, 21 12 percent of all the things that we think a regular
22 Doctor, 22 person like Mr. Bliss can do, he can no longer do.
23 I'll object to the form of the question, 23 So he's lost — or he's suffered a significant
24 If the question is did you rate him undey 24 impairment of the normal function that we would
25  the AMA guides to the evaluation of permanent 25 expect of a 56-year-old man.

7T (Pages 25 tao 28)
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Q. Allright. And then based upon that, did
you come to any conclusions of whether Mr. Bliss
could return to his prior position with the railroad
as railroad carman?

MR, SATTLER: I'll object to the form
of the question as no proper and sufficient
foundation.

BY MR. MCMAIION:

Q. Okay.

A. At the completion of -- at the completion
ol my letter, I offer the opinion, finally. I find
it unlikely that Mr. Bliss can or will return to the
duties required ol his previous position at the
BNSF Railroad.

MR. SATTLER: And again, I'll move to
strike: Without sufficient foundation.

BY MR, MCMAHON: Overruled

Q. Okay. And Doctor, what's the basis for
your opinion regarding that he will not return to
his previous position with the railroad?

A. Um, he -- it's my understanding that he
did hard physical labor, such as jacking apart
railroad cars to repair them. And his combination
of clinical problems. as I've said. summarized as a
failed back syndrome, make it particularly painful

Overruled
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is the cause of the treatment and oulcome as we've
described - or reported in my letter.

Q. Okay. And the basis for that, again?
Sorry.

A. The patient's history, my review of his
medical records, and my findings at physical
examination.

MR. SATTLER: Same objection. Move

Overruled
MR, MCMAHON: Thank you, Doctor,
That's all.

to strike,

CROSS-EXAMINATION
BY MR. SATTLER:

Q. Now, Dr. McGuire, you saw the patient,
Mr. Bliss, at the request of his lawyer; is that
right?

A. Thatis true.

Q. It was not a referral for another
health-care provider?

A. That is correct.

Q. And it was not intended for purposes of
examining Mr. Bliss as a patient for treatment?

A. That is correct.

Q. And in other words, this was a specilic
arrangement made so that you could offer opinions,

Page 30

for him to do heavy labor.

Q. All right. And lastly, Doctor, do you
have an opinion, to & reasonable degree of medical
certainty, as 1o whether the reported February 3rd,
2011, work incident was a cause in whole or in part
1o the ~- to the injury to Mr. Bliss's spine and the
subsequent medical treatment?

A. Yes, | do.

Q. And the basis for that opinion?

A. My - the -- al] the things that we've
covered in this letter.

Q. Okay. And | guess I should close the loop
there.

So you believe it was connected, to a
reasonable degree of medical certainty, to the
February 3rd. 2011, work injury?

Ay (Yes
MR. SATTLER: Hang on a second
Doctor.

I'll object: No proper, sufficient
foundation, Also object to the form of the
question. Overruled
BY MR. MCMAHON:

Q. Okay.
A. 1believe that the 3 February 2011 injury
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not unlike those that have just been provided by you
in direct examination?

A. That is correct,

Q. Now. did this examination occur al your
office. then?

A. Yes, it did.
Q. In Columbus?
A. Yes

Q. Correct.

And this would have been on May 3 |st of
20127

A. Correcl.

Q). This would have been roughly 16 months
after the incident alleged to have occurred on
February 3rd of 2011, right?

A. Correct.

Q. Interms of the actual time that you would
have spent with Mr. Bliss, how much time would that
have taken?

A. With Mr. Bliss, about 30 minutes.

Q. Interms of the physical exam of
Mr. Bliss, how much time was spent in the physical
exam part? I'm talking about the clinical exam
where you've got him in the room and you're looking
at him.




Page 33 Page 35
1 A. Well, we were in a room — the two of us I reported to me.
< in an exam room for those 30 minutes. The actual & Q. Right.
3 touching, checking. doing reflexes would be 5 or 7 3 I noticed also, Doctor, we obtained copies
4 or 8§ minutes of that, 4 of everything that was provided to you through a
5 Q. And in terms of the records review in 5 request to counsel for Mr. Bliss, and in the
& preparing your report, approximately how much time & materials were included a number of photographs. Do
7 was involved there? 7 you recall seeing photographs like this in the
8 A, Um, probably 3 hours, 8 materials that you would have received?
9 Q. Have you billed counsel for plaintiff in 9 A, Yes, 1 do recall.
10 this case yet? 10 (Exhibit No. 82
11 A. Yes, | have, 13 marked for identification.)
12 Q. And what amount was that? 12 BY MR. SATTLER:
13 A. Today, there's a bill for $1800 for this 15 Q. For the record, I've asked. and the court
L4 deposition. I'm sure there was a bill on -- for the L4 reporter has marked as Exhibit 82, a series of four
15 May 31st, but | must admit | don't know what it is, 15 photographs. Also for the record these are Bates
L6 Q. Allright. Now, was this done through the 16 marked DID000759, -760. -761 and -762.
17 auspices of the hospital, or is this a business 157 Doctor, if you could take a look at those
18  that's handled on the side or... L& photographs.
19 A. This is a side business, 19 With respect to those four photos in
20 Q. Allright. And you had not seen the 20 Exhibit 82, do those look like the photos that were
21 plaintiff, Mr, Bliss, before this visit on May 31st? 21 provided to you by counsel?
22 A. Correct. 22 A. Yes, they're the same,
23 Q. And you haven't seen him since? 23 Q. Okay. I note in your report you said, "l
24 A. Correct. 24 reviewed photos of the device and how it works."
25 Q. And the only information that you would 25 You were talking about this hydraulic ram?
Page 34 FPage A6
1 have had regarding his past medical histary or any | A, Exactly.
2 history after you saw him would have been provided 2 Q. What you lefi off in your testimony, which
3 by his lawyer? 3 appears in your report, is that it is maneuvered
4 A. Yes. The box of records, yes, 4 into place. And | want to make sure that you
5 Q. Right. T mean, you haven't consulted with 5 recognize that -- or accept that the photos here in
& any of his treating physicians, you haven't — in & Exhibit 82 - was it your understanding that this
7 other words, not being a health-care provider for 7 was how it was maneuvered by Mr. Bliss at the time
8  Mr. Bliss, you're not in the loop discussing 8 of the accident?
9 treatment plans or anything like that? 5 A, Yes,
10 A. 'That is correct, [ am not. 10 Q. Okay. And you've had a chance to look at
11 Q. Now. you refer in your report to your L1 those? All right.
12 physical examination as a neuro-musculoskelefal exam |12 So these four photographs showing him
L3 focused on his lumbar spine and his lower L3 leaning over, grabbing the device and maneuvering
14 extremities; is that right? L4 i, you understood that that was taking place on the
15 A. Thatis right. 15 date of the incident?
16 Q. Interms of the interview that you had 16 A. Correct.
17 with Mr. Bliss, I take it that you're - the only 17 Q. And that formed, at least in part, lhe
18 basis that you had as reflected in your report in L8  basis for your opinions here today?
LS terms of the -- his background with the railroad or 19 A, Yes.
20 the circumstances of the incident on February of 20 Q. Now, interestingly, you note in your
21 2011 would have been based solely on that 21 report that the episode occurred when he simply, as
22 information provided to you hy Mr. Bliss? 22 he stood up, something popped in his low back. Do
23 A. Correct. 23 yourecall putting that in your report?
24 1 suppose | should add the caveat, and | 24 A, Yes, that's what he reported to me.
25 25

have the medical records, but Mr. Bliss re- -- that

Q. Right. And for those of us who are not

9 (Pages 33 to 3
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1 physics majors, I'm going to use a term, but I'd 1 spine center.
2 like you to explain it to the jury. One can load 2 e says. "He bent over to pick up a
3 the spine - 3 socks -- a sock, when he felt a pop and felt a sharp
4 A. Correct. 4 stabbing in the left side of his low back and into
5 Q. -- by lifting heavy objects or maneuvering 5 his buttocks."
6  heavy objects, et cetera. 3 A. So that's different than what 1 learned.
7 Can you explain what the dilference is i Q. Right.
8 between just standing up versus moving with some 8 What I'm more interested in, rather than
9  type of a heavy object in terms of loading of the 9 the disparity in the history, is the fact that
10 spine? 10 events to the spine can oceur as a result of just
i1l A. Yeah, I'm not sure that | can. 11 fairly minimal movement of the body; isn't that
12 Q. Okay. 12  correct?
13 A, Butthis -- the spine, as [ have been 13 A. That's true,
14 demonstrating, is a series of bony blocks separated 14 Q. Now, | want to talk a little bit about
15 by cushions or -- that we call discs. And certainly 15 your referral to this situation as a "failed back
16 going from a bent-over position to standing back up |16  syndrome."
I'7  changes forces across the spine. 13 Now, this failed back syndrome is
18 And as a physician, of course, ['m -- | 18 terminology that's used in your field. It's a term
19 start with what the patient tells me, and he says -- 19 of art used in your field. is it not?
20 he reports. simply, as he stood up, something popped |20 A, That's true.
21 in his low back, which is — it was actually not an 21 Q. And it refers to chronic pain experienced
22 unusual report. 22 after unsuccessful surgery for back pain; isn't that
23 Q. There are reports of people who just bend 23 how it's typically defined?
24 over to pick up the newspaper -- 24 A. That's very good, yes.
25 A, Exactly, 25 Q. Now, surgery for back pain is conducted
Page 38 Page 40 .
1 Q. --and will have a disc problem, right? 1 when there is an identifiable source of the pain,
2 A. Right. Orsneeze. 2 and I think you actually used language in your
3 Q. Actually. if you look back at Dr. Noble's 3 direct examination that the best attempts at fixing
4 operative report - or the reports around the time 4 the problem through surgery were made and that there
5 that he had the first discectomy. this is the one 5 were appropriate indications for the surgery when
6 back in 2010, 1 think it's in May of 2010, you 6 the surgeries occurred. | think that's the language
7 report the patient telling you that he was picking ! you used.
§  up a bucket of water for his dog, B A. Correct.
9 You'll note in Noble's repart, he got a 9 Q. But back pain can also have a number of
L0 history of just bending over to pick up a sock: do 10 causes, and accurate identification of a source of
11 you remember that? 11 painis complicated. And | notice when you also
12 A, [ didn't discover that. 12 pave your testimony about the failed back syndrome,
3 Q. Okay. 12 | think you used the term he had "ongoing irritation
14 A. Perhaps Dr. Noble was confused. 14 over one or more of the nerve roots of the spine."
15 Q. Well, either that or the history has L5 Ithink that's the language you used.
16 changed, right? 16 A. Yeah, Ithink I --toward the end --
17 A. Yeah, or I'm -- or my report's confused. L7 counsel asked me why — what was the source of -- of
18 I'd be happy to look at that, if | can.,, 18 his continued complaints of pain, and based on
19 Q. Do you have the operative report from the 19 Mr. Bliss's description of his pain and my findings
20U May incident — or the May surgery, | should say? 40 at the time of my physical exam, it would suggest
21 A. Yes, | do. 2 that he has ongoing problems or something causing
22z Q. Okay. 22 pinched nerves.
23 A, | haveit, 23 Q. Right. And you're using the term plural.
24 Q. I've got one from -- and for the record, 24  "perves."
25 25 You're talking about -- he's got a -- when

this is Bates marked NSC00020. This is from Noble's
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Page 4] Page 43
I we talk about a failed back syndrome. the real issue 1 cause chronic pain?
Z s trying to figure out where the pain source is, 2 A, Correcl.
3 right? 3 Q. Now, there was a point at which during
4 A. That's true. 4 direct examination you were reading from your
5 Q. And the difficulty is that when you try 5 report, and I'm assuming that was just the -- to
6 all these surgical approaches, you do the best you &  refresh your memory as to your exam and your
1 can, based upon the diagnostic tools that you 7 analysis.
8 typically would use, Jike MRIs, discography, 8 But, um, this testimony that you gave
9 whatever it might be, to isolate an area that may be 9 about Mr. Bliss having pain radiating into his heel
10 the pain generator? 10 and associated with numbness over the lateral aspect
11 A. That's correct, 11 ofhis foot, that was by his report to you?
19 Q. But when you're in a failed back syndrome 12 A. Correct.
13 siwation. what you have is a number of different 13 Q. Now, on your examination -- and again, |
14 levels that are deteriorating over time -- and by 14 take it that this examination that you conducted,
15 the way, this gentleman has degenerative disc 15 Dr. McGuire, is in the context of doing what you
L& disease: does he not? 16 were asked to do, which was essentially put together
17 A. That's correct, 17 an impairment rating for this guy?
L8 Q. That's a progressive disease that's been 18 A. Correct,
19 ongoing for many years? 19 Q. Now, you understand we're not in a
20 A, It can be a progressive disease. 20 workers' compensation setting?
21 Q. Have you compared his MRI studies fromthe |21 A. Correct,
22 2010 time frame to the more recent ones? 22 Q. You also understand, and I think you
23 A. | have not seen those, 23 actually testified, that when we talk about
24 Q. And then, of course. the symptoms thal 24 impairment, we're not -- that doesn't equate with
25 we're talking about, when we talk about complaints 25 disability under the AMA guides; that's a distinct
Page 42 Page 14
1 of pain, that's a subjective symptom, right? L issue?
2 A. That is correct. 2 A. That is correet.
3 Q. And while we have these diagnostic tools 3 Q. Now, I want to talk a little bit aboul the
4 1o try to find out objectively where the pain 4 approach that a physician in your position would
5 generator is, it doesn't always work oul that way? 5 take. Doing a rating under the AMA guides, and the
3 A. That is true. 6 type of physical examination that you would
ol Q. Okay. Now, causes of [ailed back 7 undertake -- and as a matter of fact, the AMA guides
5 syndrome, um, that can be the original cause of #  actoally list and identify the type of physical
9  pain, in terms of recurrence. it can even be 9 examination for lumbar spine rating under the
10 complications that occur during surgery: isn't that 10 guides.
11 true? 11 A. Correct.
12 A. Correct. LR Q. They talk about a standing position
13 Q. And when the surgery occurs, a nerve root 13 examination for posture, palpation, gait, range of
|4 causing the pain can be inadequately decompressed, | 14  motion, muscle strength screening. They talk ahout
15 right? LS asitting position, with neurological and nerve
16 A, Correct. 16 tension testing. These are all kind of a guideline
o Q. Joints or nerves may become irritated 17 under the AMA guides for how you do the lumbar exam,
18 actually during the surgical procedure itsel? 18  right?
19 A. Correct. 19 A, Correct.
20 Q. Scartissue can form and cause recurring 20 Q. Now, in looking at the -- at your report,
21 pain? Z1  youdid a physical -- or excuse me, a visual
2 A. Correct. 22 examination of the lumbar spine, correct?
23 Q. And also inadequate or incomplete 23 A. Correct.
24 rehabilitation or physical therapy, especially in 24 Q. 'There's no mention here in terms of these
25 patients whose back muscles are deconditioned, can |25 various positions that one might have a patient

11 41 to 44)
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A. Well, 1--

let me ask you a different way.
Did you follow the AMA guides in terms of

Q. -- like, recumbent supine, recumbent your physical examination?
prone. sitting position, or the exam's in a standing 4 A. 1used a combination of my training,
position? 5 experience, and the Table 15-3 in the -- in the
A. 1 guess I could fill that in for you. 6 puides.
Q. Well, but it's not reported here is the 7 Q. Well, the Table 15-3 is just punching up
point. 8 the numbers. It's not the physical exam
A. Ican tell you that he was standing during 9 recommendations made by the AMA?
the visual examination of the lumbosacral spine. 10 A. No. | do my physical exam.
Q. Allright. And there's no mention of 11 Q. So you didn't follow those recommended?
posture in your report? 12 A. Well, actually I did, but perhaps not the
A. Well, that's not true. 135 way you hoped | had.
On the first sentence of my paragraph of 14 Q. Okay. But in terms of posture, in terms
the report, 1 note that he moved about the office in |15 of gait, range of motion, and whatever muscle
a satisfactory fashion, and that -- that reflects 16 strength screening that you did, there was nothing
his posture. L7 out of the ordinary?
Q. Okay. There's no negative note regarding 18 A. Correct.
his posture? 19 Q. Allright.
A. Correct. 20 VIDEOGRAPHER: Counsel, we are off
Q. In other words, there's no issue of 21 the record.
lordosis, kyphosis, nothing like that? 22 The time is 1:39 p.m.
A. Correct. 23 (1:39 p.m. - Recess taken.)
Q. So his posture was normal? 24
A. Correct. 25
Page 46 fage 44
Q. All right. Now, in terms of palpation of 1 (At 1:42 p.m., with parties present
the spine, no mention of that? 2 as before, the following proceedings were had,
A. Correct. 1 to-wil)
Q. Now, you didn't check for muscle spasm, 4 VIDEOGRAPHER: Please stand by.
guarding? 5 Counsel, we are back on the record.
A, No. 6 The time is 1:42 p.m,
Q. But if he had normal posture, that would 7 BY MR. SATTLER;
tend to suggest that he didn't have muscle spasm or f Q. Doctor, when we broke, we were going over
guarding? 9 your physical examination of the plaintiff,
A, Correct. 10 Mr. Bliss. and I was going through the AMA guides in
Q. Now, what is the significance of that in 11 terms of the physical exam for the lumbar spine. We
terms of the Ladies and Gentlemen of the Jury, the |12  had just talked a little bit about this muscle
fact that there isn't a change in the posture caused 13 issue,
by muscle spasm or guarding? 14 Did you do any measurements ol his lower
A. Well, you note that at the beginning, in 15  extremities to determine if there was any atrophy of
my opening paragraph, 1 state that I performed a L& bis lower extremity?
neuro-musculoskeletal exam, and you are making 17 A, No, [ did not.
reference at this moment to muscle function -- or 18 Q, Youdidn't find any objective signs of
muscle findings. 19 Joss of motor function or loss of innervation to the
Q. Well, but that's only because we're 20 muscles?
looking at the AMA guides as to how you do the 21 A, No, I did not.
impairment rating for the lumbar spine. 22 Q. Are you aware of whether or not at any
A. Right. And I'm not suggesting that there 23 time anyone has done any electromyographic
are any muscle problems. 24 diagnostic studies on this radiculopathy that has

(. Okay. But what I to make sure is is —

been discussed here loday?

12 (Pages 45
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Q. And you didn't use that methodology?

4 guarantee that there is or is not a report in that P A. That is correct.
2 Lo 3 Q. Now, in terms of reflexes. you did note
' Q. Youdidn't rely on any EMG studies -- 4 that reflexes were absent in the left lower
% A. No. I extremity, and could not be elicited, even with
& Q. --or any other electrodiagnostic studies 6 provocation. "With provocation," we're talking
7 to come up with some objective evidence of the basis 7 about what, the little hammer, the mallet?
& for the radiculopathy complaints? a A. No.
a A. No, [ did not. 9 Q. What are you talking about?
10 Q. Let's talk about this pain-lree passive 10 A. [was hoping you'd ask me.
1L full range of motion of both hips and knees. 11 The — as it turns out, many of us.
12 Could.you describe for the jury what 12 perhaps around this 1able, our reflexes would not
I3 passive range of motion is, and what you're really 13 fire even just with a tap of a hammer. But if
14 looking at in lerms of range of motion as it relates 14 patients are asked to grab their fingers like this
L5 1o the hips and knees? 15 (indicating), it kind of sets everything, and then
16 A. Yes, Soin this part of the exam, the 16 the reflexes fire with a tap ol a hammer,
1/ patient is seated on an examining table. And, um, 17 So what I noted then in the right lower
18 if — we're trying to learn or rule out another 18  extremity, the reflexes were two-plus over four with
19 cause for pain through the extremity. And certainly LS  this provocation, And by that, | mean they were
20 an arthritic hip and/or arthritic knee can cause 20 normal.
21 radicular pain through the extremity. 21 On the left lower extremity, | could not
22 In Mr. Bliss's part, | was able to 22 elicit -- get any of the -- you know. you think of ,
23 demonstrate a full range of motion. And by passive, 23 kick the leg out, excuse me, even with the -- this 4
24 it means that the examiner is moving the joint 24 act of provocation. |
25 rather than the -- in an active sense, the patient 25 Q. But you did note that the function of this i
Page 50 Page 52
1 is moving. 1 hallucis longus muscle and the tendon of each great
So to my movement of the extremity, to Z  loe was intact —
4 stimulate a range of motion, both of his hips and 3 A. Yes,
4 both of his knees, that was all done without causing 4 Q. --brisk and strong.
% any pain. Essentially, in a 56-year-old male. & Now, in lerms of radicular syndrome and
6 ruling out arthritis of the joint as a possible & the nerve roots, this extensor hallucis longus is
/' cause. 7 related to lumbar disc level L4-5, right?
g Q. Allright, With respect to range ot (3 A. Correct.
9 motion of the spine, can you test that? Can you 9 Q. And that's the L5 nerve roat?
10 measure it? 10 A. Yes.
11 A. Yes, you can. 11 Q. And that was based on your -- your testing .
2 Q. Did you do that? 2 here would seem to be unimpaired?
13 A. Well, I noted that he was able to L3 A. Correcl.
14 partially disrobe for the exam without difficulty. 14 Q. Was any of your other findings on physical
15 That required some bending and twisting and moving, |15  exam consistent with a specific -- or involvement of
& but I did not - [ did not list any direct L& aspecific nerve root?
17 measurements. 17 A. Well, actually, ves, because the -- on the
18 Q. There's actually a device called -- what L& right lower - excuse me. On the left lower exam --
19 jsil an inclinometer? L2 lefi lower extremity. the absence of an ankle jerk
20 A. Yeah. | don't use that. 20 is -- makes reference to the S1 nerve root.
2 Q. And you understand the AMA guides, the 21 Q. That's the ankle plantar flexors?
22 difference between the approach you took for ol A. Correct.
23 measuring impairment on the lumbar spine, there's 23 And the absence of a knee jerk is more
24 another one where they use range of motion, right? 24 proximal, either the 3rd or 4th lumbar.
25 A. Yes. 25

Q. So we're talking about involvement high —
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relatively high in the spine and relatively low in
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you say the diagnosis of a recurrent disc extrusion

Q. Okay. |note in your -- in your report,

i
2 the spine? at the left side of the L3, L4 level was
3 A. Correct. 3 established.
4 Q. Okay, 4 Actually, Dr. Noble indicates that after
5 A. Well, I suppose -- | don't know if’-- | 5 the May 6, 2010, micro discectomy, he was advised to
£ mean - & achieve more optimal body weight to decrease stress
7 Q. Well, at 3-4 or L5, 817 7 on the spine, as well as to help reduce his chance
8 A. Yeah, of the lumbar spine. 5 of recurrent herniation. Unfortunately, he was
9 Q. Yeah, we're just talking lumbar spine? % unable 1o lose any weight; and somewhat predictably,
10 A. Correct. 10 heis back as a result of recurrent herniation.
13 Q. Butas you mentioned, that's five 11 A, | see that.
12 different levels? 12 Q. Okay. Is that generally consistent with
13 A. Correct, 13 the experience you've had over time?
14 Q. Now, you did mention this in your report, 14 A. Well, I know that I've not been able to
15 the fact that Mr. Bliss had preexisting lumhosactal 15  lose any weight since 2010.
16  spine degenerative disease. Can you describe for 16 Q. Let's talk about your patients.
17 the jury what that is. 17 A, Well, I see. Ithought perhaps you were
18 A. Well, he's a 56-year-old male, who in 18 being eritical of me.
19 February of 2003, underwent surgery at the L5, §1 — |19 Well, you know, I mean, people -- | don't
20 Q. It wasn't in February -- or February of 20 know the numbers, bul abesity contributes to — to
21 20037 21 low back problems, yeah.
22 A. Correct. 22 Q. Now. finally. Doctor. in terms of what
23 Q. Okay, I'm with you. 23 we're really referring to under these -- under the
24 A. At least on this op report. 2 AMA guides, and this analysis that you undertook for
25 Q. I'm with you. 25 the impairment rating -- by the way, before we move
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1 A, Allright. 1 offof that, | want to just tie up what | left off
2 So if we look at his op report [rom 2 on the physical examination,
2 April of 2011, Dr. Noble was good enough to list as 3 There was no evidence of -- ol any loss of
4 No. 4 diagnosis, "Status post right side 1.5-51 micro 4 bowel or bladder with Mr, Bliss?
5 discectomy, 2003." 5 A. That is correct,
& So we know that [or eight years prior to & Q. Any function.
# February of 2011. he's had an absence of at |cast 7 So we -- in terms of other sensory loss,
g  part of the disc — the cushioning between the fifth 4 other than his report. did you test [or any sensory
9 lumbar and first sacro segment, and that that can be 9  loss?
10 connected. | don't know if it's absolutely so, but 10 A. No, I did not.
11 it certainly can be connected to the fact that his i1 Q. Now, going back to the AMA guides in terms
12 ankle jerk, deep tendon reflex, no langer works, 12 of the impaitment, this refers to a loss or decline
13 And then. as we know in 2010, he then went 13 of functional capacity as a result of a medical
14 on--adiscectomy at the 1.3, L4 level. So again, L4 condition or a symptom, right?
15 he's had absence of normal cushioning effect. 15 A. Correct.
16 And then he happens to be overweight, and 16 Q. Whereas a limitation is something that an
L7 he's worked for the railroad for 22 years, or 17 individual cannot perform due to a medical
L8 whatever that means, and his spine is Kind of 18 condition. These limitations can be objectively
wearing out. 19 measured, and tests have been devised Lo assess
Q. Okay. Also, if you're on the operative 20 these limits of physical capacities. And | think
report for April 6 of 2011, I'm looking at the 21 the jury is going to hear about functional capacity
St. Elizabeth Regional Medical Center operative 22 evaluations. All right?
report for Dr. Noble. the surgery of -- 23 A, Okay.
A. Correct. 24 Q. Now, a restriction is not what a patient
<% cannot do it, it's what a patient should not do
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1 because there is a substantial or immediate risk of L MR. SATTLER: 1think those are all
2 harm to him or others, correct? 2 the questions [ have, Dr. McGuire. Thank you.
3 A. Correct. 3 MR. MCMAHON: [ have nothing. Thank
= Q. Now, with respect to this impairment 4 you, Doctor. |
5 rating that you've arrived at in this case, these 5 VIDEOGRAPHER: Counsel, we are off |
6  guides from the AMA attempt to standardize an & the record, |
7 objective approach to evaluating medical impairments 7 The time is 1:56 p.m. .
#  focused on perceived interference with activities of 8 (1:56 p.m. - Recess taken.) |
5 daily living, 9 '[
10 | think you referred — without using that L0
11 terminology, | think you referred to these -- our 11
172 normal activities in life? 12
13 A. Correct, 13
14 Q. Right But again, the guide offers that 14
15  just because a person may be assessed with an 15
16 impairment that may interfere with these activities 3
1 of daily living, there may be no corresponding 17
18 diminution and ability to perform productive work? 18
15 A. Correct. In fact, | used myself as an L9 |
20 example. 20
21 Q. Asan example. 21 \
22 Determining whether a patient is impaired 22 |
22 jsamedical opinion, whereas whether or nol someone |22 '
24 s actually disabled is not a medical opinion? 24
25 A. That is correct. 25
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1 Q. And the medical role is to determine 1 CERTIFICATE |
2 functional limitations or medically reasonable ¢ STATE OF N}EBRASKA )
1 I el s5.
j L?;T;:ﬁ:;},ﬂg not to make oceupational i COUNTY OF DOUGLAS )
- i ' : 4 I, Gretchen Thomas, Registered
- A. I'msorry, say that again? 5 Professional Reporter, General Notary Public within
2 Q. The medical rule, your role -- £ und for the State of Nebraska, do hereby certify
7 A. Yes. 7 that the foregoing testimany ol Michael McGuire,
A Q. --isto determine functional limitations 8 M.D., was taken by me in shorthand and thereafter
9 or medically reasonable restrictions and not to make | °  reduced to typewriting by use of Computer-Aided
10 occupational determinations? b b A ranscription, and the FOTEngng.T‘Iﬂy—IjIIIIE (?9}
y 11 pages contain a full, true and correct transcription
11 A. That is correct, 12 of all the testimony of said witness, 1o the best of |
12 Q. And you've not had any specific training 13 my ability: |
13 in making occupational determinations? 14 That | am not a kin or in any way '
14 A. That is correct. 15  associated with any of the parties o said cause of
5 Q. And the only information that you had 1f.'1 .acliou, or l‘hcir counsel, and that | am not
16 available to you as to what he did at the BNSF L ¢ Jnlaieid dyihe-syus lhefcof, )
: . A ) 18 IN WITNESS WHEREQF, | hereunto affix my
17 Railway time — al the BNSF Railway was his 19 signaturc and seal this Ist day of July, 2013.
18 description of him maneuvering this -- this 21
19 hydraulic jack, as depicted in these photographs in 21 ey
20 Exhibit 82, for a two- or three-hour period? GRETCHEN THOMAS, CCR, RPR, CRR
51 . Clinach 22 ngngAé, NOTARY PUBLIC
22 Q. Thats the only thing you know about his i ﬁi:i';::re d-‘;‘r‘:r.e";?;:;i"hpmr
23 job? _ Certified Realtime Reporter
24 A. 1think that's fair. 74
25 Q. Okay. 25 My Commission Expires:
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