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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

IN RE:
AFY, 4:12CV3153
Debitor,

V. MEMORANDUM AND ORDER

NORTHERN PLAINS FEEDERS, INC.,

DK CATTLE, INC., AND DAKOTA-

NEBRASKA FEEDERS, INC.,
Appellants,

V.

JOSEPH H. BADAMI, TRUSTEE,

Appellee.
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Northern Plains Feeders, Inc. (Northern Plains Feeders), DK Cattle, Inc. (DK Cattle), and
Dakota-Nebraska Feeders, Inc. (Dakota-Nebr&giaers) (collectively, “the appellants” or “the
claimants”) appeal an order of the bankruptcy teustaining the trustee’s objections to their claims
and disallowing those claims. Skere: AFY,No. BK 10-40875, 2012 WL 2050376 (Bankr. D.
Neb. June 6, 2012) (Bankruptcy Filing No. 618.) Trostee has elected to have the appeal heard

by this court. (ECF No. 4.) For the follavg reasons, | shall affirm the bankruptcy court’s
decision.
. BACKGROUND
On March 25, 2010, the debtor, AFY, Inc., filed a voluntary petition in the United States
Bankruptcy Court for the District of Nebraskagking relief under Chapter 11 of the United States
Bankruptcy Code. Joseph H. Badami was appointed as the Chapter 11 trustee on May 6, 2010, and
on September 2, 2010, the bankruptcy court grahettustee’s unopposed motion to convert the

case into a Chapter 7 proceeding. Badami has continued as the Chapter 7 trustee.
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AFY, Inc.’s Schedule F, which lists “creditors holding unsecured nonpriority claims,”
includes a claim for $250,000.00 by Northern ®ddteeders, a claim for $101,912.00 by DK Cattle,
and a claim for $54,931.00 by Dakota-Nebraska FeédéBankruptcy Filing No. 4 at 20.) The
trustee objected to these claims, (Baakruptcy Filing Nos. 237-239), and the bankruptcy court
sustained his objections, noting that “[n]o timedgistence/objection [to the trustee’s objections]
was filed,” (Bankruptcy Filing Nos. 275-277).

Thereafter, Northern Plains Feeders fiRmof of Claim (POC) No. 27 in the amount of
$250,000.00, DK Cattle filed POC No. 28 irethmount of $101,912.00, and Dakota-Nebraska
Feeders filed POC No. 29 in the amount of $54,931.00. ¢f&éms 27-1, 28-1, 29-1.) The trustee
objected to each of the POCs, arguing that tlaeém[s] lack[] supporting documentation” and
noting that objections to these claims ha@adly been sustained. (Bankruptcy Filing Nos. 467-
469.) The claimants filed resistances to thstee’s objections, (Bankruptcy Filing Nos. 486-488),
and motions for reconsideration of the bankruptoyrt’'s order sustaining the trustee’s prior
objections, (Bankruptcy Filing Nos. 489-491). (See &aokruptcy Filing Nos. 513-515.) The
bankruptcy court scheduled a hearing on thedgistobjections and the claimants’ motions for
reconsideration for July 20, 2011. (Bankruptding Nos. 516-521.) In@vance of the hearing,
counsel for the claimants filed the declaratioigle S. Gifford in sipport of Claims 27, 28, and
29. (Bankruptcy Filing No. 531.) Bdocket sheet from the bankruptourt, which has been filed
in this case as an attachment to that court’siréital letter, (ECF No. 3-1), indicates that Gifford’s
declaration was received into evidence dutivgJuly 20, 2011, hearing, (Bankruptcy Filing Nos.
538-540). The docket sheet also indicates thangtine hearing, the bankruptcy judge granted the
claimants’ motions for reconsideration; “vacated set aside” the orders sustaining the trustee’s
original objections to the claims listed in Schedwland directed the cleof the bankruptcy court
to schedule a trial on the trustee’s objectior@leoms 27, 28, and 29. @Bkruptcy Filing Nos. 538-
540.)

! Dakota-Nebraska Feeders is referred to as “Dakota Feeders” on a number of the
documents included in the record, including Schedule F.
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The trial on the trustee’s objections@taims 27, 28, and 29 was held on April 12, 2012.
(E.g, Tr., ECF No. 10.) Prior to the trial, the trustee and the claimants filed joint preliminary
pretrial statements. (Bankruptcy Filing Nos. 557-530 these statements, the trustee asserted that
the three claims were “not filed in accordandthwhe requirements of the Bankruptcy Code and
Rules,” that the claims were “not supported pprapriate evidence,” andah“[tlhe Debtor was
not indebted to the claimant[s].”_()d At the commencement of the trial, the trustee emphasized
that because the claims were not filed properly utigebankruptcy rules, there was “no prima facie
evidence of a claim that has agpé¢ of evidentiary weight.” (Tiat 6, ECF No. 10.) Counsel for
the claimants was invited to respond to the trustee’s point, and the following exchange occurred
between the bankruptcy court and counsel:

THE COURT: [The trustee’s counsellfusaid your claims are not entitled

to prima facie validity. That's all he was addressing.

[COUNSEL FOR THE CLAIMANTS]: Well, and | agree. But, | think,
ultimately, the question is, is the money owed, and - -

THE COURT: Yes, | think that’s thdtimate question too. | mean, | agree
with that.

[COUNSEL FOR THE CLAIMANTS]: And if we don't get the
presumption, that doesn’t mean the claims aren’t allowed. It depends on what the
evidence shows.

THE COURT: All right, so starting witthat issue, | agree that these claims
are not entitled to prima facie support ofigdiy. There are two - - well, there’s
nothing in the claims to give them any sofrprima facie validity, so | think it is up
to the claimant to prove the claims. . . .

(Id. at 10-11.) The bankruptcy court then direatednsel for the claimants to proceed to attempt

to prove the amounts of the claims. @t11.

2 It merits mention that the bankruptcy court also noted that the claimants had filed
amended POCs without first obtaining leave, tgdrhe claimants “leave to have filed those out
of time,” and clarified that “we are going forward on objecting to both of them, because they are
not prima facie valid, number one, and number two, it's up to [counsel for the claimants] to
prove the claims.” (Tr. at 8-9, 11-12, ECF No. 10. See@lamns 27-2, 28-2, 29-2, 29-3.)
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The claimants’ first withess was Kyle Gifthrwho served as the debtor’s accountant from
approximately 2002 or 2003 until AFY, Inc. filed Bankruptcy petition in March 2010. (Tr. at 20.)
Gifford testified that he prepared incometaturns and financial statements for AFY. XIde also
prepared a 2010 federal tax return for NorthermBI&eeders using “[d]Jocuments from the client,”
and he listed on Schedule L of that return “an asispdorthern Plains Feexuls] in the form of a
loan receivable” in the amount of $250,000. @037, 44-45; Bankruptcy Filing No. 597 at 6.) In
addition, a 2010 federal tax return prepared by @iffor Dakota-Nebraska Feeders lists “loans to
shareholders” in the amount of $118,000. (Bankrubpilayg No. 602 at 6.) Neither return indicates
that the loans were made to the debtor.

In addition to these tax returns, Gifford paegd two work papers. (Tr. at 39; Bankruptcy
Filing Nos. 587-588%) The first of these work papers indieathat Northern Plains Feeders loaned
$250,000.00 to AFY, Inc. on March 29, 2007, and thexethitire principal remained owing on July
31, 2011. (Tr. at 41; Bankruptcy Filing No. 58The second work paper indicates that Dakota-
Nebraska Feeders also loaned $250,000 to ARY., on March 29, 2007, and that a principal
balance of $54,931 remained owing on July 31, 2qTt. at 39-41; Bankruptcy Filing No. 588.)
However, the first work paper bears a notisg, “This and Dakota-NE (total $500,000) was a
result of the need for Bob [(i.e., Robert Seais)hake an additional capital contribution to satisfy
[Farm Credit Services]. Bob owes the below entities, and the money went into AFY, LLC.
Currently shown on AFY, Inc.’s [trial balance] as [note payable] - Dakota[-Nebraska
Feeders]/Northern [Plains Feedels]t itis Bob’s subordinated bie” (Bankruptcy Filing No. 587;
see alsolr. at 53-54, 61 (defining abbreviated terms appearing in Exhibit 587).) On cross-
examination, Gifford explained that “Farm Cre8drvices asked that AFY find more capital,” and
his note “indicates that Dakota-Nebraska Feedetdmrthern Plain Feeders loaned money to AFY
through Bob to give AFY more liquidity, and . | don’t know if there were loan documents to
support that transfer, but the money was loaamgss to AFY related to those to increase its
liquidity.” (Tr. at53.) Giffordalso clarified that AFY, Inc. andlFY, LLC were “different entities,”

% It appears that Exhibit 587 is identical to Exhibit 592, and Exhibit 588 is identical to
Exhibit 594. (Compar8ankruptcy Filing Nos. 587 & 588 witBankruptcy Filing Nos. 592 &
594.) Although the parties referred to all four exhibit numbers during the trial, for ease of
reference | shall refer only to exhibit numbers 587 and 588.
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adding, “The money went into - - AFY, LLC wtee primary operating company of the commercial
feed yard and when the loan was first maddiéte that's where the money went to based on my
note on this work paper.”_(ldt 54.) The second work papecludes a similarly-worded note, and
Gifford testified that his answers to the questions about the note appearing on the first work paper
would apply to the note appearing on the second work papeat 86.) Gifford also testified that
he never saw a note or a canceled check relataytof the loans between the claimants and the
debtor. (Idat 52-53.)

The claimants’ next witness was Korley Sears, who testified that he was a co-manager of
AFY and the sole stockholder of DK Cattle sir&@7. (Tr. at 65.) He added that DK Cattle no
longer does business, and it has no assets aside from its claim in this case66()d.

The claimants’ third and final withess was Rudl&ears, who was a co-manager of AFY, an
owner of Dakota-Nebraska Feeders, and an onindprthern Plains Feeds. (Tr. at 67-68, 70.)
He testified that Dakota-Nebraska Feedansi Northern Plains Feeders loaned $500,000 to
“Ainsworth Feed Yards.” (Idat 68.) He emphasized thattlbans were made directly from
Dakota-Nebraska Feeders and Northern Plainsdfe¢d “AFY,” and he disagreed with Gifford’s
testimony that the loans were made to him (Robert Sears)t (1@-71.) On cross-examination,
Robert Sears testified that there are no notes or other documents showing that the amounts were
loans. (Idat 74.)

During the trial, the claimants offered into exte the same declaration of Gifford that had
been received during the July 20, 20daring. (Tr. at 27._See alBankruptcy Filing No. 531.)

The trustee raised hearsay and foundation objections to the declaration, and the bankruptcy court

sustained those objections, adding, “We haveGifford on the stand. You can ask him whatever
guestions you want.” (Tr. at 27-28.) The clainsaaiso offered into evidence the “general ledger”
from AFY’s accounting system._(ldt 32._See alsBankruptcy Filing No. 603.) Once again, the
trustee raised hearsay and foundation objectionshasd objections werestained. (Tr. at 32-35.)
On June 6, 2012, the bankruptcy court issuearder sustaining the trustee’s objections to
Claims 27, 28, and 29, and disalloggieach of those claims. (Bauptcy Filing No. 618.) In its
order, the bankruptcy court first addressed “whetieproofs of claim at issue were entitled to the
evidentiary effect of Bankruptcy Rule 3001(f),” whistates, “A proof of eéim executed and filed

in accordance with these rules shall constitutagrfacie evidence of the validity and amount of
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the claim.” (Id.at 2 (quoting Fed. R. Bankr. P. 3001(f)A$ alluded to previously, the bankruptcy
court concluded that the POCs did not constpuiiea facie evidence of the validity of the claim.
The court explained,

Each of the claimants is owned, ifh@le or in part, by Robert or Korley
Sears, who also own the shares of AHYerefore, each claimant is an “insider” of
AFY as defined in 11 U.S.C. § 101(31).afhs asserted by insiders demand close
scrutiny. Bankruptcy Rule 3001(a) requirthat a proof of claim be a written
statement that conforms substantially witle “Official Form,” which is Official
Form 10. That form requires claimantsattach copies of supporting documents or
to explain any failure to attach documents. The claims filed by [the claimants’
attorney] failed to attach any supporting documentation or explanation for such
failure. If a creditor fails to attach sudfent evidence to establish the validity of its
claim, the burden remains with the creditor to prove the validity and amount of its
claim. Thus, the claims were not prdgdiled pursuant to Bankruptcy Rule 3001(a)
and are not entitled to the evidentiary effect of Bankruptcy Rule 3001(f).
Accordingly, at the commencement of triaistbourt ruled that since the claims are
not entitled to prima facie evidence of valdlit is the burden of each claimant to
prove the validity and amount of each claim.

(Id. at 3 (citations omitted).)

The bankruptcy court then proceeded to disthessrustee’s objections to each of the three
claims at issue in this appeal. ($&eat 4-6.) Turning firsto DK Cattle’s claim for $101,912.00,
the court observed that Korley Sears did ndifiethat AFY owed money to DK Cattle, nor did he
provide any testimony about “when how the debt arose or how it was to be repaid.” afid..)

The court also noted that “Gifford has nagmnal knowledge of any dghtion owed by AFY to

DK Cattle, Inc.,” that “no bank records or any other documentary evidence was introduced to
support any debt owed by AFY to DK Cattle, Incnpdahat the claimants’ counsel wrote a post trial
brief that “failed to identifyany evidence supporting this claim” and “seemed to acknowledge that
there is no loan debt owdry AFY to DK Cattle, Inc.” (Id. The bankruptcy court therefore
sustained the trustee’s objection and denied DK Cattle’s proof of claim. (ld.

The bankruptcy court then analyzed NortHelains Feeders’ and Dakota-Nebraska Feeders’
claims jointly. (ld.at 4-6.) First, the court noted that Robert Sears testified that Northern Plains
Feeders and Dakota-Nebraska Feeders eadedn$250,000 “to Ainsworth Feed Yards” because
“the more money AFY had, the less it had to borrow from Farm Credit.at#d) The court added,



Unfortunately, in his testimony Robert was never clear about which entity he was
referencing at any given time. Throughthis bankruptcy case, Robert and others
have represented that the Debtor, AF, JIvas the owner of the property that was
known as the Ainsworth Feed Yard. ThétgrAinsworth Feed Yards, LLC was the
operating entity — it ran the feed yanddawas a co-borrower on the Farm Credit
debt. At times during his testimony, #esned Robert (as well as everyone else)
failed to distinguish between the two and treated them as one entity.

(Id.) The court then discussed Gifford’s work pap@oting that they were ambiguous and that it
was “unclear how or if the money actually mov¥ean the claimants to AFY, to (possibly) AFY,

LLC.” (Id. at5.) The court also noted that “Gifford was not able to explain those ambiguities with
any personal knowledge,” that “no testimony was presented from anyone with personal knowledge
of the preparation of AFY’s internal accountirecords,” and that there were no bank records,
canceled checks, or any other documentscerning the transactions. Jjldlhe court concluded,

Thus, the only evidence supporting thigici is Robert’s testimony that the
claimants “loaned” the money to AFY and the accounting work papers indicating the
obligations may have been treated as note payable to the claimants. However, the
accounting work papers also have specific language indicating the money was a
capital contribution required by a lender. They further indicate AFY did not even
receive the money; rather it went to “AFY, LLC” and was “Bob’s subordinated
debt.” . . . In any event, the ultimate burden of persuasion is on the claimants to
establish their entitlement to the claims. The claimants have failed to meet that
burden of persuasion as to the validity and amount of their claims. Therefore, the
trustee’s objection is sustained.

(Id. at 4-5 (citation and footnote omitted).)

The claimants filed a notice of appeatlie bankruptcy court on June 19, 2012. (See ECF
No. 3; Bankruptcy Filing No. 623.) Asted previously, the trusteeeted to have the appeal heard
by the district court, (seeCF No. 4 (citing 28 U.S.C. 8§ 158(c)(B))), and the notice of appeal was
filed in this court on July 26, 2012, (SEEF No. 1). This court hfwrisdiction of the appeal under
28 U.S.C. § 158(a)(1).

[I.  ANALYSIS
The claimants’ statement of the issues ppeal identifies six gm@rate issues. _(See
Appellant’s Statement of Issues and DesignatidRexford at 1-2, ECF No. 2-1; Appellant’s Br. at
1, ECF No. 5; Bankruptcy Filing No. 639 at 1-2n) essence, however, there are only three broad

issues: 1) whether the bankruptcy court erresifging the burden of production to the claimants,
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2) whether the bankruptcy court erred by excludiiféprd’s declaration and AFY’s general ledger
from the evidence at trial, arg8) whether the bankruptcy court erred by sustaining the trustee’s
objections to the claims.

| review the bankruptcy courtfsxdings of fact for clear errand its conclusions of law de

novo. In re Falcon Products, Ind97 F.3d 838, 840-41 (8th Cir. 2007 (quoting In re Fairfield
Pagosa, In¢.97 F.3d 247, 252 (8th Cir. 1996)); see disal. R. Bankr. P. 8013. | review its
evidentiary rulings for abuse of discretion. See, ¢ngee McGinnis 296 F.3d 730, 732 (8th Cir.
2002);_First Bank Investors’ Trust v. Tarkio Colled@9 F.3d 471, 476 (8th Cir. 1997).

A. The Claimants’ Burden of Production

One of the primary issues raised in thissdasvhether it was appropriate for the bankruptcy
court to place the initial burden of producing evicenf the amount and vaiig of the claims upon
the claimants or, conversely, whether the bankrupscyt should have first required the trustee to
produce evidence supporting one of the “objections” set forth in 11 U.S.C. 8§ 502(b). (See
Appellants’ Statement of the Issues and Designaif Record at 2 § 6, ECF No. 2-1; Appellants’
Br.at1 1Y 1-2, ECF No. 5.) There appears to gpute that if a “proodf claim conforms with
the rules it constitutes prima facie evidence otthan,” and the burden “then shifts to the objector
to establish that the claim fits within one oétaxceptions set forth in [§] 502(b).” In re Dove-
Nation 318 B.R. 147, 152 (B.A.P. 8th Cir. 2004). Thus, as a threshold matter | must address the
claimants’ arguments that the bankruptcy teured by concluding that POCs 27, 28, and 29, as
amended, did not constitute prima facie evidende@walidity of the claims. (Appellants’ Br. at
24-26, ECF No. 5._See algh at 1 § 5; Appellants’ Statement of the Issues and Designation of
Record at 2 11 4-5, ECF No. 2-1.)

According to the claimants, the bankruptagige improperly concluded that the POCs were
not prima facie evidence of the validity of thelaims because (1) contrary to the bankruptcy
judge’s finding, the amended POCs “did have attached explanations for the absence of supporting
documents”; (2) there is no evidence that anthefclaims were based on a writing, and therefore
the POCs do not violate Federal Rule of Bankryptrocedure 3001(c)(1); and (3) “the objections
of the Trustee and the evidence supporting thosscbbps were insufficient to raise a legitimate
dispute about whether [POCs] 28, and 29 should be disallowed&ppellants’ Br. at 24-26, ECF
No.5; Appellants’ Reply Br. a4, ECF No. 9.) Though the claimants’ arguments are not entirely
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without merit? they cannot overcome the fact that thembaits’ attorney conceded during trial that
the POCs were not prima facie evident#he validity of the claims._(Sée. at 10-12.) Generally,
issues that are conceded atlitennot be raised on appeal. Bfre Barry 201 B.R. 820, 825 (C.D.

Cal. 1996). Although there areaptions to this rule, sé@. (stating, inter aliathat “an issue that
the appellant conceded or neglected below” may be revisited on appeal if the issue “is one of law
and does not rely on the factual record establish#tkifower court”), | am not persuaded that the
claimants should be allowed to revive the issni@er the circumstances presented here. Indeed, by
conceding the issue, the claimants cut short the bankruptcy judge’s questions on the subject and
relieved the trustee from pressing the matter. Seat 10-12.) Thus, | shall hold the claimants
to their concession that the POCs do not constitute prima facie evidence of the validity of their
claims?®

In their reply brief, the claimants arguatthe bankruptcy court simply “announced” that
POCs 27, 28, and 29, as originally filed and asraaed, “are not prima facie valid,” and “[c]ounsel
for the Appealing Claimants had no choice bugadorward.” (Appellant's Reply Br. at 11, ECF
No. 9.) This argument is belied by the trial sanpt, which clearly shows that the issue was not
resolved by an “announcement.” On the contridngy claimants’ counsel was invited to respond to
the trustee’s argument that the POCs were not gaoi@evidence of the lidity of the claims, and
counsel clearly stated, “l agree.” (Tr. at 1G9unsel added that “if wdon’t get the presumption,

that doesn’t mean the claims aren’t allowed.” )(I@he bankruptcy judge interpreted counsel’s

* The claimants are correct that two of #meended POCs do offer brief explanations for
the absence of supporting documents (i.e., “If any promissory note ever existed, it is lost and,
after reasonable efforts, cannot be found.”). (Sggellants’ Br. at 25, ECF No. 5.) Thus, the
bankruptcy judge erred by finding that the claims failed to provideeapkanation for the
unavailability of the documents, (SBankruptcy Filing No. 618 at 3.) Because the bankruptcy
judge apparently did not recognize that thesef leixplanations were provided on the amended
claim forms, he did not make any specific findiagsto whether the explanations were sufficient
to conform the POCs substantially to the official forms. Fed. R. Bankr. P. 3001(a).

The claimants’ argument about the sufficiency of the trustee’s objections will be
addressed later in this memorandum.

° It merits mention, however, that counsel did not concede that the claimants bore the
initial “burden of proof.” (Tr. at 78-79.) This issue will be addressed presently.
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statements to mean that there was no disputéhthataims “are not entitled to prima facie support
of validity,” and after discussing the amendmenth®POCs, the judge clarified that he believed
that the amended claims also were “not primaefaalid.” (Tr. at 11-12.Counsel did not question,
object, or otherwise voice any concern about thkingtcy judge’s plan to proceed based on the
premise that none of the POCs, as amended, cdadtjpuma facie evidence of the validity of the
claims. Nor did counsel withdraw his concessioattempt to clarify that his concession pertained
only to the “original” claims, and not the amedd#aims. In short, | cannot accept the claimants’
argument that they had “no choice but to go fma without having ampportunity to argue that
the POCs should be considered prima facie ecielef the claims’ validity. They conceded the
issue, and it will not be revisited on appeal.

Though the bankruptcy court did not err in finding that the POCs were not prima facie
evidence of the validity of the claims, it remains to be determined whether the court properly
concluded that as a consequence of thistigydine claimants bore the initial burden of producing
evidence supporting the validity of their claimdrail. The trustee maintains that the bankruptcy
court acted properly, arguing that because the P@@= not prima facievidence of the validity
of the Claimants’ claims,” the claimantstamed the burden “to prove their claims by a
preponderance of the evidence.” (Appellee’s Br. at 26, ECF No. 6.) He adds that because the
claimants failed to provide “credible evidence thatrthlaims were in fact valid,” “the burden never
shifted to the Trustee to prove one of thbstantive grounds in 88§ 502(b)(1) through 502(b)(9).”
(Id.) The claimants argue that the initial burderpadduction rested with the trustee, and they
submit that their burden “was not activated beeaihe Trustee did not first produce substantial
evidence supporting a 8 502 objection.” (Appellants’ Reply Br. at 5, ECF No. 9.)

The claimants’ position is conggnt with_In re Dove-Natior318 B.R. 147 (B.A.P. 8th Cir.
2004). In_Dove-Nationthe Bankruptcy Appellate Panel of the Eighth Circuit held that the

claimant’s proofs of claim “complied with the spiitthe applicable rules and as such constituted
prima facie evidence of the validity and amourthefclaims.” 318 B.R. at 152. The panel added,
however, that “even if the clainmad not substantially complied with Rule 3001, the claims are still
allowed claims under [11 U.S.C. § 502(a)] wslehe Debtor establishes an exception under [§
502(b)]. Id. The panel continued, “Even if the proafclaim are not entitled to prima facie

validity, they are some evidence of the Claimant’s claims. Here, the Debtor never presented any
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evidence to contradict the claims, much less englence that the claims fall within one of the
exceptions set forth in Section 502(b); theref the claims’ validity stands.” I¢titing In re Cluff
313 B.R. 323, 340 (Bankr. D. Utah 2004)). In shalthough its analysis appears to be dicta, the
panel found that the objecting party bears tligainburden of (1) raisg an objection under §
502(b), and (2) presenting evidence supportingdbgction, even if the POCs do not constitute
prima facie evidence of the vailig of the claims. Although the claimants recognize that Dove-
Nation is not controlling authority, they submit thigg analysis should be applied in this case.
(Appellants’ Br. at 14-18, ECF No. 5. See aMapellants’ Reply Br. at 5, ECF No. 9 (“The burden
of Appealing Claimants to proceed was not atBd because the Trustee did not first produce
substantial evidence supporting a § 502 objection.”).)

In re Porter 374 B.R. 471 (Bankr. D. Conn. 2007), rejects the view articulated in Dove-

Nation In Porteythe bankruptcy court first acknowledgbat “the only substantive grounds for

disallowance of a claim are expressly set fortthenBankruptcy Code”; thus, a POC'’s failure to
conform to the bankruptcy rules, whiate procedural, “is not_.a substantgreund for disallowing
aclaim.” Id.at 480. The court also found, however, #raentity should be able to “object on the
grounds that the proof of claim is insufficient (whaken together with the objector’s then-existing
knowledge base) for the objector to concede the validity of the claim assertedt’482. The
court then discussed the significance of this typ8msufficient Doc. Objection” when the proofs
of claim do not enjoy the benefit of “the Presdiop” (i.e., the POCs do not constitute prima facie
evidence of the claims’ validity). l@t 479, 480, 482. The court stated,

Some courts hold that, even if tReesumption does not apply, the proof of
claim still is some evidence of the validiby the claim which shifts the burden of
production to the objector to go forward wahleast some evidence of the claim's
invalidity. See, e.gDove—Nation318 B.R. at 152; Cluf813 B.R. at 340. As noted
in [Inre Jorczak314 B.R. 474 (Bankr. D. Conn. 2004)], this court joins those courts
that reject that view and hold thatilie Presumption does not apply, the burden of
production is on the creditor. See, glg.re Kirkland 361 B.R. at 203 (“When a
claim lacks prima facie validity, the claimacannot rest on its proof of claim, but
must come forward with sufficient ewadce of the claim’s validity and amount.”);
Inre Tran 351 B.R. at 447 (“The issue is not whether the proofs of claim constitute
‘some’ evidence, but whether they constitute ‘prima facie evidence’ which, if not
rebutted, establishes debtor’s liability tbe claim [in the face of an objection].”).
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The court appreciates that the Dove—Natimw originates from a desire to

deal with potential abuses such as when a debtor lodges an Insufficient Doc.
Objection when he or she knows that ¢hke@m under attack is valid. (For example,

in Dove—Natiorthe chapter 13 debtor conceded that there was no Section 502 basis
for disallowance of the claim. Sgk, 318 B.R. at 150-51.) Asindicated in Jorgzak

this court agrees that an inquiry may be appropriate if circumstances indicate
potential objector bad faith. Typically,tlie Insufficient Doc. Objection has been
made by a trustee, no inquiry need be made.

Porter 374 B.R. at 483 (footnote omitted).
After careful consideration, | find that Dove-Natisrlearly distinguishable from the instant

case, and therefore its rule should not be appked. First, the POGd issue in Dove-Natiowere
accompanied by “accounting summaries” and a ngtagng that monthly accounting statements
would be made available on request, and the famedl that the POCs were not deficient. 318 B.R.
at 149, 152. Here, in contrast, @Cs are wholly lacking in docuantary support, even after their
amendment. Second, as the bankruptcy court recognized in P@TdrB.R. at 483, the facts in
Dove-Nationsuggested that the debtor’s objections may have been made in bad faith. In Dove-
Nation, the creditor’s claims corresponded to debts listed in the schedules that the debtor filed with
her voluntary petition for relief under Chapter 13, and the debtor conceded that she had no
objections under 8§ 502(b). Nevertheless, theatedrnended her schedules to list the debts as
“disputed” and tried to avoid them based on an arguable technical deficiency in the claim forms.
SeeDove-Nation 318 B.R. at 1448-49, 151-52. In the presase, there is no indication that the
objections were made in bad faith, and the trusésenot conceded that he lacks § 502(b) objections
to the POCs. Third, and perhaps most signifigamil this case the claimants and the debtor are
“insiders,” and the objections have been raised not by the debtor, but by the Chapter 7 trustee.
Dove-Nationcites In re Cluff313 B.R. 323, 340 (Bankr. D. Utah 2004), for the proposition

that the burden of producing evidence supportinglgaction to a claim remains with the debtor

even when the claim lacksrima facie validity.”_Se&18 B.R. at 152. But Cluffautions that this
rule should not be applied in cases such as the one now before me:

As a final note, it is important to distinguish these Chapter 13 cases from Chapter 7
or 11 cases in which a trustee reviews a pobofaim asserting that the debtor owes

® | note in passing that the claimants do not indicate whether any of the loans were oral or
based on a writing.
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a debt, but the claim does not attach doentsisupporting the claim. Unless claims

are already listed as disputed, unliquidated;ontingent on a debtor's statements
and schedules, a Chapter 7 or 11 trustest examine a debtor's books and records

to determine which claims are truly owaadd which claims are objectionable. The
Chapter 7 or 11 trustee is not privy to the personal history of the debtor and does not
have first-hand knowledge of the debtor's debts. A mere formal objection from a
Chapter 7 or 11 trustee does not raise theesasues of bad faith which may arise
when a debtor, who has personal knowledge of a debt and who has admitted to that
debt, later objects to the undisputed claim based on a technicality.

313 B.R. at 343.

The trustee objected to POCs 27, 28, and 29egrttunds that the claims were not properly
filed, the claims were not supported by eviderare] the debtor owed no debt to the claimants.
(Bankruptcy Filing Nos. 557-559.) The first twotbEese objections are “formal” or “procedural”

(as opposed to “substantive”), but they are tliecfmbjections described favorably in Poréed

Cluff, and they properly raised the issue of wieethe POCs constituted prima facie evidence of
the validity of the claims. After the bankruptcy court concluded that the POCs did not constitute
prima facie evidence of the claims’ validity, it propetisected the claimants to proceed first at trial

to produce evidence supporting thédigy of their claims._E.g.Porter 374 B.R. at 483; Cluf313

B.R. 343.

The claimants argue that the bankruptcy coad@sion must be reversed because “the sole
grounds for objecting to claims are containe@ 502(b)(1) through (9) of the bankruptcy code,”
and “the trustee failed to allege and prong af the substantive grounds under § 502(b)(1) through
(9).” (Appellants’ Br. atl3, 18, ECF No. 5._See algh at 13-24;_ id.at 1 1Y 1-2; Appellants’
Statement of Issues and Desigoatof Record at 2 I 6; Appellants’ Reply Br. at 1-7, ECF No. 9.)
To the extent that the claimants argue that tstee failed to allege any substantive objection (i.e.,
one based on the exceptions listed in § 502(b)), their argument must be rejected. Section 502(b)(1)
states that the court shall all@claim “except to the extent that. such claim is unenforceable
against the debtor and property of the debtor, uadg agreement or applicable law for a reason
other than because such claim is contingent or unmatured.” As | noted above, the trustee objected
to the claims on the ground that no debt existed) agdee with the truste@at “[i]t is axiomatic
that a debt which does not exist cannot be eefihi’ (Appellee’s Br. a25, ECF No. 6.) Also, to

the extent that the claimants argue that the bankruptcy court should have required the trustee to
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proceed first at trial to produce evidenaggorting his substantive objection, the claimants’
argument must be rejected for the reasons explained above (i.e., in this particular case, the initial
burden of producing evidence okthalidity of the claims was properly placed upon the claimants
at trial).

Once the issue of the claims’ validity was pattrial and evidence was received on the
trustee’s substantive objection, it seems to mefthtter shifting of burdens between the trustee
and the claimants became irrelevant becauseldimaants retained the ultimate burden of proving
their claims by a preponderm@of the evidence. O re West Tech, Ltd882 F.2d 323, 325 (8th
Cir. 1989) (citing In re Fidelity Holding C0837 F.2d 696, 697-98 (5th Cir.1988)). In Part 11.C.

below, | shall address whether the court erresuisyaining the trustee’s objections and disallowing

the claims.

In summary, after de novo review, | find thetcause the POCs filed by the claimants did
not constitute prima facie evidence of the clawadidity, the claimants bore the initial burden of
producing evidence of the validity of their claims at trial.

B. The Bankruptcy Court's Evidentiary Rulings

The claimants argue that the bankruptoyrt abused its discretion by excluding Gifford’s
declaration and AFY’s ledger fromdlevidence at trial._(See, e §ppellants’ Statement of Issues
and Designation of Record at 2 § 3, ECF No. 2-1.) | disagree.

The trustee objected to Gifford’s declaration on foundation and hearsay grounds, and the
bankruptcy judge sustained these objections wisle @bting that Gifford was available to answer
the claimants’ questions. (Tr. at 27-28. See Blukruptcy Filing No. 61@t 2.) The bankruptcy
judge’s ruling is consistent with the fundameptahciple that courts are “unwilling to countenance
the general use of prior prepared statementubstantive evidence,” except in certain limited
circumstances. Fed. R. Evid. 801, advisonpeottee notes (1972 proposed rules). Seefatsb
R. Civ. P. 43(a), (c) (indicating that while motianay be heard on affidavits, at trial a witness’s
“testimony must be taken in open court unless a federal statute, the Federal Rules of Evidence, these

rules, or other rules adopted by the Supreme Court provide otheri3éi®. claimants offered

" Federal Rule of Bankruptcy Procedure 9017est#tat Federal Rule of Civil Procedure
43 applies “in cases under the Code.”
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Gifford’s entire declaration as substantive evidence of the matters stated therein even as Gifford
stood ready to testify at trial. The bankrupjegige did not abuse his discretion by refusing to
receive the declaration at the time it was offered.

Citing Federal Rules of Evidence 801(d)(1)(Apdd)(2)(D), the claimants submit that the
declaration is not hearsay, and therefore it should have been received by the bankruptcy court.
(Appellants’ Br. at 27-30, ECF No. 5Rule 801(d)(1)(A) states that‘[t]he declarant testifies and
is subject to cross-examination about a prior statement, and the statement . . . is inconsistent with
the declarant’s testimony and was given under perdltyerjury at a trial, hearing, or other
proceeding or in a deposition,” the prior statememoishearsay. This rule is inapplicable here
because Gifford’s declaration was not a priorestant “given under penalty of perjury at a trial,
hearing or other proceeding or in a deposifi Although the declaration was received into
evidence at a hearing on a motion to reconsidestttements made therein were not “given” at the
hearing. Moreover, the claimants offered the daglam in its entirely without first establishing that
it contained any statement that wasoimsistent with Gifford’s trial testimorfy.In other words, the
foundation required under Rule 801(d)(1)(A) simply was not laid.

Rule 801(d)(2)(D) states that if “[tjhe declaraestifies and is subject to cross-examination
about a prior statement, and the statement offased against an opposing party and . . . was made
by the party’s agent or employee on a matter within the scope of that relationship and while it
existed,” the prior statement is not hearsay. dlagnants’ argue that Gifford’s declaration “was
the statement of an opposing party,” i.e., the émigdbecause “Gifford was the CPA retained by the
Trustee in AFY’s case at the time Gifford made Beclaration.” (Appellats’ Br. at 30, ECF No.

5.) Gifford did testify that sometime after Marg5, 2010, he was retained by the trustee to serve
as his accountant. (Tr. at 25.) The Eighth @ireas held, however, “that party admissions [under
Rule 801(d)(2)(D)] must concern a matter witthia scope of employment of the person making the
statement.” _EEOC v. Con-Way Freight, In622 F.3d 933, 937 (8th Cir. 2010). There is no

8 In their brief, the claimants argue that Gifford “somewhat changed the story he had told
in his Declaration” when he testified at trial, and “watered down other testimony.” (Appellants’
Br. at 29.) At trial, however, the claimants never attempted to offer the declaration on the
ground that parts of it contradicted Gifford’s trial testimony. | note in passing that they were
allowed to use the declaration to refresh Gifford’s recollection. T&es 49-50.)
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indication that the matters discussed in GiffodEslaration had any connection to his relationship
with the trustee. On the contrary, the declaradtates on its face that the matters discussed therein
concern the services Gifford provided to AFY, Inc. and “to all entities owned by Robert A. Sears
... and Korley B. Sears,” inalling the claimants. (Bankruptcy Filing No. 531, Gifford Dec. | 4.
See alsad. 11 5-12.) The declaration does not qualify as non-hearsay under Rule 801(d)(2)(D).

The claimants argue that AFY’s ledger shdwddle been admitted pursuant to Federal Rule
of Evidence 803(6), which states that a record agularly conducted activity” is not excluded
by the rule against hearsay if: “(A) the recordswi@ade at or near the time by—or from information
transmitted by—someone with knowge; (B) the record was kept in the course of a regularly
conducted activity of a business . . . ; (C) makirgrdtord was a regular practice of that activity;
(D) all these conditions are shown by the testimoiyne custodian ormether qualified witness .

. ; and (E) neither the source of informatimor the method or circumstances of preparation
indicate a lack of trustworthiness.” Accordinghe claimants, Gifford was a “qualified withess”
within the meaning of this ruleecause he was “familiar with the record keeping system” of AFY,
or, in other words, he wasdmseone with knowledge of the procedure governing the creation and
maintenance of the type of records sought tadmeitted.” (Appellants’ Br. at 32, ECF No. 5.) The
claimants add that Rule 803(6) da®t require testimony from theliger’s custodian or author, and
a “qualified witness” may be a person “who has no personal knowledge regarding the creation of
the document.” (Idat 31-32.)

The claimants are correct that the “custodisrother qualified witness need not have
personal knowledge regarding the creation of thensh@nt offered, or personally participate in its
creation, or even know who actually recordednf@mation.” Brawner v. Allstate Indem. C891
F.3d 984, 987 (8th Cir. 2010)But the claimants “must put on a witness who can testify to the
foundational facts required by thelBu United States v. Riley236 F.3d 982, 985 (8th Cir. 2001).

In other words, the witness must have personal krayel¢hat the record “was made at or near the

time by—or from information transmitted by—someone with knowledge”; that it was “kept in the
course of a regularly conducted activity of a bassi; and that “making the record was a regular
practice of that activity.” Fed. R. Evid. 803(6).

Gifford testified that he was a public accaamtt who prepared income tax returns and

financial statements for AFY beginning in 2002 or 200R. at 20.) In performing these services,
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he relied on records he obtained from AFY, and he believed his reliance on these documents was
reasonable._(lcat 21-22.) He knew that AFY’s procedsrand practices included the keeping of

a general ledger, and he was “familiar with [safiehe entries from time to time in the general
ledger.” (Id.at 21.) He was not familiar with the accounting program that AFY used; indeed, he
said he “can’t run it.” (Idat 20.) He also said, however, that he became familiar “with the
accounting system of AFY” and “the records thatYAkould keep of financial transactions.” (ld.

at 23-24.) He was also “familiar with the assetd liabilities of AFY,” and he saw some documents
that were prepared by AFY showiligpilities to the claimants._(Iét 22-23.) Finally, Gifford was

able to recognize part of the general ledger during trial a{[82-35.3 Although the record shows

that Gifford was aware that AFY kept a ledgers\ahle to identify it on sight, and was familiar with
some of the entries on it, he did not testify ttet ledger was “kept ithe course of a regularly
conducted activity” of AFY, that it was AFY’s “recad practice” to make the ledger, or that the
ledger’s entries were “made at or near the time by—or from information transmitted by—someone
with knowledge.” Rule 803(6). Nor is there anglication that Gifford could have provided such
testimony based on his own personal knowledge.

In essence, the claimants’ theory is tlaatertified public accountamtho is reviewing trial
balances prepared by the debtor, and who isapiregp financial statements, and who is preparing
income tax returns, is a qualified witness as tavhether the [ledgers] are prepared in the ordinary
course of their business.” (Tr. at 24.) Butigequalified to put the ledgers to use is not the same
as being qualified to testify about how the ledgezse made and kept. Gifford was not “qualified”
to lay the foundation necessary under Rule 803(6).

In short, the bankruptcy court did not abiiseliscretion by excluding Gifford’s declaration

and AFY’s general ledger at trial.

C. The Bankruptcy Court’s Decision toSustain the Trustee’s Objections and Disallow
the Claims

° It also appears that he was able to recognize Northern Plains Feeders’ general ledger.
(Tr. at 47.)
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The claimants argue that the bankruptcy teured by sustaining the trustee’s objections
and finding that the claimants failed to prove thieg of their claims. (Appellants’ Br. at 34-37,
ECF No. 5; Appellants’ Statement of Issuad ®esignation of Record at 1 11 1-2, ECF No. 2-1.)
After carefully reviewing the record, | find thtiie bankruptcy court’s decision was not clearly
erroneous._In re Brow82 F.3d 801, 804 (8th Cir. 1996), abrogated on other groungalleigh
v. lllinois Dept. of Revenue530 U.S. 15, 20 (2000) (“We . . . review the [bankruptcy court’s]

determination that a party has failed to satis§yburden of proof under the clearly erroneous
standard.”).

DK Cattle argues that the preponderance oéth@ence clearly shows that the debtor owed
it $114,076. (Appellants’ Br. at 36, ECF No.*5.More specifically, DK Ctle refers me to the
following evidence in support of its claim: 1) Giftbs testimony that AFY’s trial balances showed
a liability to DK Cattle; 2) Gifford’s declat@n stating that AFYowed $114,076 to DK Cattle; 3)
“testimony of Robert and Korley to the effecattAFY owes the debts claimed”; and 4) AFY’s
Schedule F and “the POC’s themselves, which asewie evidentiary value.” (Appellants’ Br. at
35-37, ECF No. 5.) As the bankruptcy court eotly noted, however, Gifford had “no personal
knowledge of any obligation owed by AFY to DK Cattle,” (Bankruptcy Filing No. 618 at 4), and
Robert and Korley Sears’ testimony did not addressi#hsat all. Also, as | have explained above,
Gifford’s declaration was properxcluded from the record. The POC (as originally filed and as
amended) is accompanied by no supporting decuation, and because AFY and DK Cattle are
“insiders,” AFY’s Schedule F is not persuasive evide of the existence of the debt. On the other
hand, there is no evidence that DK Cattle’s allegad to AFY, Inc., was made orally, and there
are no documents (such as notes, bank records, ceezkdemonstrating the existence of any loan.
Under the circumstances, the bankruptcy court properly concluded that the trustee’s substantive
objection (i.e., that no debt existed) should be sustained and th&alle’s claim should be

denied.

19 As noted previously, DK Cattle’'s POC lists the amount of the claim as $101,912. (See
Claims 28-1, 28-2.)
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Northern Plains Feeders argues that thpgrderance of the evidence shows that AFY, Inc.
owed it $250,000, and Dakota-Nebraska Feeders argues that the preponderance of the evidence
shows that AFY, Inc. owed it $54,931. (Appel&nBr. at 36, ECF No. 5.) Like DK Cattle,
Northern Plains Feeders and Dakota-Nebraged€érs argue that their claims are supported by
Gifford’s declaration (which was not receivedewidence), AFY’s Schedule F, and the creditors’
POCs. (Idat 35, 37.) For the reasons explained joesty, these documents do not establish the
validity of the claims. They also refer meNorthern Plains Feeders’ 2010 tax return showing a
loan receivable in the amount of $250,000, and to Dakota-Nebraska Feeders’ 2010 tax return
showing a loan receivabile the amount of $118,000. (ldt 36.) But because neither of these tax
returns shows that the loans were debisd to the claimants by AFY, Inc., (38ankruptcy Filing
Nos. 597, 602), they are not helpfiNext, the claimants refer nie Gifford’s work papers, which
indicate that “AFY owed debts tdorthern Plains Feeders and Dakdtebraska Feeders . . . in the
same amounts as [indicated in] Gifford’s Declamati (Tr. at 36.) As the bankruptcy court
correctly noted, however, the work papers haoges indicating that the “money went to AFY,
LLC,” as opposed to the debtor, and they raeedbiguities about the nature of the obligations.
(Bankruptcy Filing Nos. 587-588. See alén at 39-42, 53-56, 58-60, 61-62.) Finally, the
claimants submit that Robert and Korley Searsfied “to the effect that AFY owes the debts.”
(Appellants’ Br. at 36, ECF No. 5.) Robert Sedid testify that Northern Plains Feeders and
Dakota-Nebraska Feeders loaned money diredlYAFY,” (Tr. at 70-71, 76-78), but he did not
clarify whether he was referring to AFY, Inc. (the debtor) or AFY, LLC. The bankruptcy court
concluded that, in light of the ambiguities in Gifits and Robert Sears’ testimony and in the work
papers, Northern Plains Feeders and Dakotads$&hrFeeders “failed to meet [their] burden of
persuasion as to the validity and amount ofrtieiims.” (Bankruptcy Filing No. 618 at 5-6
(footnote omitted).) This decision was not clearly erroneous.

The claimants argue that the trustee’s sultistanbjection that “the debtor was not indebted
to the claimant[s]” should not have been sustained because it “is a camouflaged effort to
recharacterize the debts owed byYA#6 the Appealing Claimants agjuity.” (Appellants’ Br. at
19, ECF No. 5._See al$. at 19-22; Appellants’ Reply Bat 2-5, 7-8, 16-17, ECF No. 9.) This
argument is without merit. In the first place, théstence of a debt was never established; thus, no

finding was made (or need have been made) tbatébt would be “recharacterized” as equity. It
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is true that the trustee supported his objectigramwith evidence suggesting that Northern Plains
Feeders and Dakota-Nebraska Feeders made eqguoitjbutions rather than loans to AFY, but | fail
to see how this evidence somehow relieves thienants of their burden of proving the validity of
their claims by a preponderance of the evidence.titistee called into doubt the existence of debts
owed by AFY, Inc. to the claimants, and the claitsdailed to satisfy their burden to prove that the
debts did, in fact, exist.

IT IS ORDERED that the bankruptcy court’s ordgrJune 6, 2012, (Bankruptcy Filing No.
618), is affirmed.

Dated October 16, 2012.

BY THE COURT

s/ Warren K. Urbom
United States Senior District Judge
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