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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

JESSICO BUCHANAN, ) 4:13CV3172
)
Plaintiff, )
)

V. ) MEMORANDUM

) AND ORDER
HURT, et al., )
)
Defendants. )

This matter is before the court onfBedants’ Motion to Dismiss (Filing No.
23). Defendants seek dismissal of this nrgitesuant to Rule 12(b)(6) of the Federal
Rules of Civil Procedure for failure to sta claim upon which relief can be granted.
Also pending is Plaintiff Jessico Buchaismnnopposed request for leave to serve
Defendants in their individual capacities (Filing 123@).

|. BACKGROUND

Buchanan is incarceratedhé Tecumseh State Rorsin Tecumseh, Nebraska.
He filed his Complaint (Filing Nal) in this matter on September 25, 2013, against
five individuals: Corporal Hurt, Officekline, Sargent Steinbeck, Dennis Bakewell,
and Robert Houston. Buchanan alli@ggghth Amendment medical and conditions-
of-confinement claims against Defendantghair individual and official capacities.
He sought only monetanglief from Defendants.

The court conducted anitial review of the Complaint in accordance w8
U.S.C. § 1915(e)(2) (SeeFiling No. 13) The court determined Buchanan’s
monetary-damages claims against Deferglemtheir official capacities were barred

'For a detailed summary of Buchanaalkgations, see the court’s order on
initial review (Filing No.13) dated April 15, 2014.
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by the Eleventh Amendment’s grant of sowgnadmmunity to the states. (Filing No.
13 at CM/ECF p. 13 The court determined Buahan’s Eighth Amendment claims
against Defendants in their individual capasitteuld proceed to service of process.
(Filing No.13 at CM/ECF pp.-8.) Thereafter, Buchanaompleted and returned the
summons forms provided torhiby the clerk’s office. SeeFiling No.14.) The
content of those summons forms and their delivery is at issue here.

II. STANDARD OF REVIEW

Defendants have moved foisdiissal of this action pursuant to Rule 12(b)(6).
In order to survive a motion to disssi under Rule 12(b)(6), “a complaint must
contain sufficient factual matter, acceptedrag, to ‘state a claim to relief that is
plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009quotingBell Atl.
Corp.v. Twombly550 U.S. 544, 570 (2007)

[11. DISCUSSION

Defendants argue the court should dssiihis action because Defendants were
only served in their official capacitiea@Buchanan only seeks monetary relief from
them. Thus, their argument goes, Bucha&omplaint fails to state a claim upon
which relief can be granted becaubes claims are barred by the Eleventh
Amendment. See e.g, Dover Elevator Co. v. Arkansas State Unt4 F.3d 442,
446-47 (8th Cir. 1995)The Eleventh Amendment bapsivate parties from suing a
state in federal court. ... The Eleventh Amendmentsal bars a suit against state
officials when the state is the real partynterest.”). As disgssed in the paragraphs
that follow, the court will deny Defendantabtion to dismiss because (1) Buchanan’s
Complaint plainly sets forth his intentsoe Defendants in their individual capacities,
and (2) Buchanan made reasonable effiartserve Defendants in their individual
capacities.




Defendants argue Buchanan'’s official-aapy claims for monetary relief are
barred by the Eleventh Amendment. Tioait already resolved this question and
declines to revisit it here. SeeFiling No. 13 at CM/ECF pp. 36 (dismissing
Buchanan’s claims for monetary damsgagainst Defendants in their official
capacities because they are babedhe Eleventh Amendment).)

Because Buchanan also assertettlividual-capacity claims against
Defendants—and the court alled those claims to procetmservice of processée
Filing No. 13)—the issue here is whether Defentdahave been properly served in
their individual capacities. Dendants argue they were only served in their official
capacities because they were served ftia Office of the [Nebraska] Attorney
General.” (Filing No24 at CM/ECF p. }

Buchanan, who is proceeding in forma paigie this matter, is entitled to rely
on service by the United Sést Marshals Servicel/right v. First Student, Inc710
F.3d 782, 783 (8th Cir. 2013)Pursuant t@8 U.S.C. § 1915(¢l)in an in forma
pauperis case, “[t]he officers of the couralissue and servdl @rocess, and perform
all duties in such casesSeevioore v. Jacksaril23 F.3d 1082, 1085 (8th Cir. 1997)
So long as the plaintiff has provided the resagy information, the Marshals Service’s
failure to effect service is automaticajpod cause within the meaning of Rule 4(m)
of the Federal Rules of Civil Prodere for failing to serve proceskloore 123 F.3d
at 1085-86 Gonzalez v. L'Oreal USA, Inc489 F. Supp2d 181,184 (N.D.N.Y.

2007)

Here, Buchanan completed the summons forms by providing Defendants’
names and also the addresses where thelg e personally served with process.
The Marshals Service delivered themsnons forms to the Nebraska Attorney
General’'s Office, where they were accejdhy a receptionist in that officeSé¢ee.q,

Filing No. 15 at CM/ECF p. 2 Thus, through no apparent fault of Buchanan'’s,




Defendants were “served” tite reception desk of the Nebraska Attorney General’s
Office.

The court finds this attempt at sar@iwas insufficient where no attempt was
made by the Marshals Service to perdigndeliver copies of the summonses to
Defendants at the addresses provided by Buch&@weshindsey v. United States R.R.
Retirement Bd.101 F.3d 444 (5th Cir. 199§)[A] plaintiff proceeding in forma
pauperis is entitled to rely upon serviog the U.S. Marshals and should not be
penalized for failure of thlarshal[]s Service to properly effect service of process,
where such failure is through no fault oétltigant.”). Accordingly, the court will
direct the clerk’s office to prepar@@issue summons forms and USM-285 forms
using the information provided by BuchanaedFiling No. 14), and forward the
forms to the Marshals Service for service of proéess.

V. MOTION TO APPOINT COUNSEL

Buchanan seeks the appointment of counsel. (Filin@8p.The court cannot
routinely appoint counsel in civil cases.Davis v. Scott94 F.3d 444, 447 (8th Cir.
1996) the Eighth Circuit Court of Appeals eqpted that “[ijndigent civil litigants do
not have a constitutional or statutory righfgpointed counsel. . . . The trial court has
broad discretion to decide whether boté gtaintiff and the court will benefit from
the appointment of counsel . . . Id. (quotation and citation omitted). No such

*The court cautions Buchanan that ihis responsibility to properly identify
Defendants and where they can be sengekGustaff v. MT Ultimate Healthcare
No. 06CV 5496 (SLT)(LB), 2007 WI2028103, at *3 (E.D.N.XJune 21, 2007)
Gonzalez489 F. Supp. 2d at 184f Defendants cannot be effectively served with
process at the addresses Buchanan hasdeab\vihe failure will be imputed to him,
and his claims may still face dismissal purguarRule 4(m) of the Federal Rules of
Civil Procedure. Thus, to the extent Baolan now wishes to have Defendants served
at addresses other than those providedisroriginal summons forms, he must so
notify the court as soon as possible.




benefit is apparent here at this timénu$, the request for the appointment of counsel
will be denied without prejudice to reassertion.

IT IS THEREFORE ORDERED that:

1. Buchanan shall have until Janu@r2015, in which to properly effect
service upon Defendants.

2. The clerk’s office is directed tmmplete summons forms and USM-285
forms using the information provided by Buchanseefiling No. 14), and forward
them, the Complaint, and a copy of tihiemorandum and Order to the Marshals
Service for service of process on Defendaiise Marshals Service shall serve the
summonses and copies of the Complaint without payment of costs or fees.

3. Defendants’ Motion to Dismiss (Filing N@3) is denied without
prejudice to reassertion of their right &sart a defense pursuant to Rule 12(b)(5) of
the Federal Rules of Civil Procedure shadBigchanan fail to properly effect service
on Defendants in their individual capacities on or before January 2, 2015.

4, Buchanan'’s “Motion for Leave erve Named Defendants Individually
Via Amended Summons &ervice” (Filing No27) is granted to the extent the relief
Buchanan seeks is consistetith the relief provided ithis Memorandum and Order.

5. The clerk’s office shall set a proc&se management deadline using the
following text: January 2, 2015: check completion of service.

6. Buchanan’s Motion to Appoint Counsel (Filing I28) is denied without
prejudice to reassertion.



DATED this 17th day of November, 2014.
BY THE COURT:

s/ John M. Gerrard
United States District Judge

*This opinion may contain hyperlinks to other document&/eb sites. The U.S. District Court for the District
of Nebraska does not endorse, recommend, approve, omtgeaeny third parties or the services or products they
provide on their Web sites. Likewise, the court has no agreemigmtsny of these third parties or their Web sites. The
court accepts no responsibility for the availability or functionalitgny hyperlink. Thus, the fact that a hyperlink ceases
to work or directs the user to some othitg does not affect the opinion of the court.
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