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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

TODD L. COOK, ) 4:13CV3215
)
Petitioner, )
)

V. ) MEMORANDUM

) AND ORDER
MICHAEL KENNEY, Director, and )
DIANE SABATKA-RINE, Warden, )
)
Respondents. )

This matter is before the coush Petitioner Todd L. Cook’s (“Cook” or
“Petitioner”) Petition for Writ of Habeas Corpus (Filing Nlp.and Motion to Stay
Proceedings (Filing NoZ). Cook argues in his petition that the mandatory life
sentence he received in state courtatied the Eighth Amendment’s prohibition on
cruel and unusual punishment. For the saasxplained below, the court finds that
Cook’s petition was not filed within the otyear limitations period set forth 28
U.S.C. § 2244(d)(1and must be dismissed, and afsat Cook is not entitled to a stay
of these proceedings.

. BACKGROUND
A.  Conviction and Direct Appeal

Cook pled guilty to first-degree murdamd use of a firearm to commit a felony
on November 2, 1995, in the District Coof Madison County, Nebraska (“state
district court”). (Filing No10-12at CM/ECF p. 143.) TéaNebraska Supreme Court
summarized the facts leading to Cook’s conviction as follows:

On January 29, 1995, Cook and an accomplice entered a
Gas N’ Shop convenience storeNorfolk, Nebraska. Cook pointed a
9-mm semiautomatic pistol at Ellen Gill, a clerk in the store, and
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demanded that she open the cash register. After Cook’s accomplice
removed approximately $206 frometitash register, Cook demanded
that Gill take him to retrieve thedeotape used by the store’s video
surveillance machingsill took Cook to the video recorder, and Cook
attempted to remove the videotap®hen he could not remove the
videotape from the recorder, Cook sltleé recorder with his pistol.
Thinking that he saw Gill move, Cook turned and shot Gill from
approximately 2 feet away. The bulstuck Gill in hedeft hand and her
throat, and she died from the gunshot wounds.

State v. Coak559 N.W.2d 471, 472 (Neb. 1997 )Cook I"). Cook stated in his
habeas corpus petition that he was 18yaad 54 days old when he committed this
murder. (Filing Nol at CM/ECF p. 1§

The state district court sentenced Cook to life imprisonment for first-degree
murder, and a period of not less than 20more than 20 years’ imprisonment for use
of a firearm to commit a felony. (Filing NdO-12 at CM/ECF p. 14% The Nebraska
Supreme Court affirmed the state ddticourt’s judgment on February 14, 1997,
Cook | 559 N.W.2d at 47.3and overruled Cook’s motidar rehearing on March 12,
1997 (Filing No.10-1at CM/ECF p. 2).

B. Motion for New Trial

Cook filed a motion for new trial and a tran to withdraw guilty pleas in the
state district court in 2003SeeState v. CogkNo. S-09-360 (Neb. Dec. 11, 2009)
(“Cook IP') (discussing procedural history of Cook’s state court actions) (opinion
available at Filing NalL0O-6). The state district court denied Cook’s motions and Cook
appealed. The State of braska (“State”) filed a motion for summary dismissal,
arguing the state district court lacked galiction to consider Cook’s motions. The
Nebraska Supreme Court sustained tlageSt motion and dismissed Cook’s appeal.
Id.



C. Post-Conviction Motion and Appeal

Cook filed a verified motion for post-contion relief in the state district court
on December 5, 2008 (SeeFiling No.1 at CM/ECF p. 3 The state district court
denied post-conviction reieon March 20, 2009. The Nebraska Supreme Court
affirmed the state district court’s judgment on December 11, 2666.Cook |INo.
S-09-360 (opinion available at Filing NDO-6).

D.  Subsequent Post-Conviction Motion and Appeal

Cook filed another motion for post-convati relief in the state district court
on June 3, 2013, in which he raised theadse now presents in this habeas corpus
action (i.e., that his life sentence is unconstitutionatpeefiling No. 10-12 at
CM/ECF pp. 31-61.) The state distrioict denied relief on Agust 14, 2013. (Filing
No.10-12 at CM/ECF pp. 13739.) The Nebraska Suprer@ourt affirmed the state
district court’s judgment on December 11, 2013. (FilingMNp4 at CM/ECF p. 2

E. Habeas Corpus Petition

Cook filed his petition (Filing Nol) in this court on December 17, 2013.
Thereafter, Respondents filed state court records (Filind.8)pan answer (Filing
No.13), and two briefs (Filing NdL4 and Filing No22). Respondents argue in their
filings that Cook’s claim is meritless atltiat his petition is barred by the relevant
statute of limitations. @ok filed a brief (Filing No20) in response to Respondents’
answer in which he argues that his petition was timely filed.

'The Nebraska Supreme Court’s opiniorCiook Il sets forth that Cook also
filed a post-conviction motion in the statestrict court in 2006, which Cook later
withdrew. Cook I, No. S-09-360 (opinion available at Filing Nd-6 at CM/ECF

pp. 34).




Il. ANALYSIS
A. Timeliness of Petition Under 28 U.S.C. 8§ 2244(d)(1)

Respondent argues Cook’s petition was ihed fwithin the relevant limitations
period. For the reasons explained below, the court agrees.

The Antiterrorism and Effective DdaPenalty Act of 1996 (“AEDPA”), 110
Stat. 1214, establishes a one-year limitatipesod for state prisoners to file for
federal habeas relief that runs frone tatest of four specified dates:

(A) the date on which the judgment became final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impedimeafiling an application created by
State action in violation of the Cditation or laws of the United States

is removed, if the applicant was prevented from filing by such State
action;

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Courthié right has been newly recognized
by the Supreme Court and made gattively applicable to cases on
collateral review; or

(D) the date on which the factuptedicate of theclaim or claims
presented could have been dise@d through the exercise of due
diligence.

28 U.S.C. § 2244(d)(1)The statute of limitations ped is tolled while a state post-
conviction or other collatal review is pendingKing v. Hobbs666 F.3d 1132, 1135
(8th Cir. 2012)citing § 2244(d)(2)).




1. Section 2244(d)(1)(A)

Cook’s judgment became final on Jul® 1997, 90 days after the Nebraska
Supreme Court overruled Cook’s motion for rehearing following his direct appeal.
SeeGonzalez v. Thalel32 S. Ct. 641, 653-54 (201@)jolding that for petitioners
who do not seek review in the United $&B8upreme Court, the judgment becomes
final “when the time for pursuing direct rew in [the United States Supreme Court],
or in state court, expires.3ee als®up. Ct. R. 13.3 (stating the time to file a petition
for a writ of certiorari runs from the date thie denial of rehearing if a petition for
rehearing is timely filed in the lower court).

Cook filed his petition in this case more than 16 years after his judgment
became final. Thus, Cookjgetition was not filed withirone year of the date on
which his judgment became find@ee28 U.S.C. § 2244(d)(1)(A)Cook’s state post-
conviction actions do nothing to toll the lintitans period because Cook filed his first
such action in 2003, after the one-ykanitations period had already expired.

2. 28U.S.C. §2244(d)(1)(C) and (d)(1)(D)

Cook argues his petition is timely um@2244(d)(1)(C) and (d)(1)(D) because
the limitations period should be calculatedm the date of the Supreme Court’s
holding inMiller v. Alabama 132 S. Ct. 2455 (2012)n Miller, the Court held “that
mandatory life without parole for those untlez age of 18 at the time of their crimes
violates the Eighth Amendment’s prokibn on ‘cruel and unusual punishments.”
Miller, 132 S. Ct. at 2460 Cook, who was 18 years and 54 days old when he
committed murder, argues the holdingMriler applies to him because his “mental
age was that of a juvenile where crime was committed.” (Filing Nd.at CM/ECF

p. 16)

The holding inMiller is not applicable to Cook. The undersigned judge, like
the Supreme Court iRoper v. Simmon$43 U.S. 551, 574 (2005ecognizes that
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“[tlhe qualities that distinguish juvengefrom adults do not disappear when an
individual turns 18.” However, the holdinghfiller is very clearly limited to juvenile
offenders who weranderage 18 at the time theiricres were committed. Because
Miller is inapplicable to Cook, his argumeinat the limitations period runs from the
dateMiller was decided fails.

For the reasons discussed above, Codlndt file his petition within the one-
year limitations period set forth in 8 224%@). Cook has not argued that he is
entitled to equitable tolling of the limitations periegeWalker v. Norris 436 F.3d
1026, 1032 (8th Cir. 20060r that he is actually inieent of the crime for which he
has been convicteddee McQuiggins v. Perkins133 S. Ct. 1924, 1928 (2013)
Accordingly, there is no basis upon whitte court may excuse Cook’s failure to
comply with AEDPA'’s statute of limitations.

B. Merits of Cook’s Claim

Even if Cook had filed his petition witinthe one-year limitations period, his
claim is meritless. The court may granivet of habeas corpus only if the state
court’s decision was “contrary to, or inveld an unreasonable application of, clearly
established Federal law, as determinedtheySupreme Court of the United States,”
28 U.S.C. 8§ 2254(d)(1br was “based on an unreasomaddtermination of the facts
in light of the evidence presedtan the State court proceedingZ8 U.S.C.

§ 2254(d)(2)

Citing the Supreme Court’s holdingMiller, Cook argues in his petition that
the mandatory life sentence he receivedates the Eighth Amendment because he
was only 18 years and 54 days old at the time his crime was committed. (Filing No.
1 at CM/ECF pp. 186.) The state district cousnnd the Nebraska Supreme Court
considered and rejected this argumentecHally, the state district court held, in
part, that the holding iNliller is inapplicable to Cookdzause he was over the age of




18 when he committed murdeiSdeFiling No.10-12 at CM/ECF pp. 13739.) As
discussed above, the undersigned judge agreeNlilket is inapplicable to Cook.

The Nebraska state courts’ findingdaxdt and conclusions of law are entitled
to deference under the statutory standancwaiew that applieto factual and legal
conclusions reached by the state courts. @aslnot established that the state courts’
decisions were “contrary to, or involdean unreasonable application of, clearly
established Federal law, as determinetheySupreme Court of the United States,”
28 U.S.C. § 2254(d)(1pr that the state courts reached “a decision that was based on
an unreasonable determination of the factgim of the evidence presented in the
State court proceedingZ8 U.S.C. § 2254(d)(2)Accordingly, Cook is not entitled
to the grant of a writ of haas corpus in this matter.

. MOTION TO STAY

Cook filed a motion seeking a stay oé#ie proceedings while he exhausts an
additional claim. (Filing No7.) Cook states he filed third post-conviction action
in the state district court on February 2@14, in which he raised the following claim
for relief: “The Petitioner's sentence of life without parole is void where it acts to
usurp the Constitutional powers of the BoardPafole to grant dcretionary relief.”
Cook argues the factual predicate of this claim could not Ibese discovered until
the Nebraska Supreme Court issued its decisi@idte v. Castaned&42 N.W.2d
740 (Neb. 2014)on February 7, 2014.

A stay and abeyance of a federal halmmapus petition is only appropriate in
“limited circumstances.’Rhines v. Webeb44 U.S. 269, 277 (2005A court may
order a stay and abeyance only whendhgigood cause for the petitioner’s failure
to exhaust his claims inae court, the claims are not “plainly meritless,” and the
petitioner has not “engageadintentionally dilatory litigation tactics.Id. at 277-278.




Cook argues the claim he seeks to exhiauNebraska’s state courts is timely
under § 2244(d)(1)(D) because its factu&dicate could not have been discovered
until the Nebraska Supreme Court issued its decisi@astanedaon February 7,
2014. See§ 2244(d)(1)(D) (“The limitation periodhall run from . . . the date on
which the factual predicate of the ctaior claims presented could have been
discovered through the exercisédue diligence.”). InCastanedathe Nebraska
Supreme Court held that “Nedska’s sentence of life imponment is effectively life
imprisonment without parolender the rationale ®filler . . . because it provides no
meaningful opportunity to obtain releas&42 N.W.2d at 758-59 Cook, who was
not a juvenile at the time he contted his crime, does not explain h@astanedas
relevant to his case.

Moreover, Cook does not explain whattshe discovered as a result of the
court's holding in Castaneda Rather, his argument appears to be that
Castanedarovides him a new awnee for attacking his life sentence in Nebraska'’s
state courts. While the holding @astanedanay be a modification or clarification
of state law, it is not a “factual predicate” under § 2244(d)(1)®9eE.J.R.E. v.
United States453 F.3d 1094, 1098 (8th Cir. 20@6plding that decision by federal
court of appeals was not a “new fact” besmathe determination of whether statutory
amendment was retroactivelpplicable was “a ruling exclusively within the domain
of the courts and is incapable of being proved or disprovedé&e alsoLo v.

At the time Castaneda was sentencedyrBiska’s statutes provided that a
juvenile convicted of first degree murdeas subject to mandatory life imprisonment.
The statutes did not expressly conttie qualifier “without parole.” However,
because it provided no “meaningful opportunity” to obtain release, the Nebraska
Supreme Court held Nebraska’s senteosickfe imprisonment was effectively life
imprisonment “without pare!’ under the rationale dliller. SeeCastaneda842
N.W.2d at 75859.

*E.J.R.E. dealt with 28 U.S.C. § 2255(f) the counterpart to 28
U.S.C. § 2244(d)(1)(D), that applies tobleas corpus motions filed by prisoners
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Endicott 506 F.3d 572, 5767th Cir. 2007)(“[W]e do not find that a state court
decision modifying substantive law constitutes a “factual predicate” under
§ 2244(d)(1)(D) justifying a new one-year limitations period2hillips v. United
States 734 F.3d 573, 580 (6th Cir. 201@)olding that decision by federal court of
appeals was newly-discovered lamwpt a newly-discovered factfShannon v.
Newland 410 F.3d 1083, 1089 (9th Cir. 2005If a change in (or clarification of)
state law, by a state court,arcase in which [petitionanjas not a party, could qualify

as a ‘factual predicate,’ then the teffactual’ would be meaningless.”).

In short, the court will not order a stagd abeyance in this matter because the
claim Cook seeks to exhaust in Nebraslstiate courts is merely another collateral
attack of his life sentence. As dissed above, Cook’'sidgment became final on
June 10, 1997, and he did not seek habegsus relief in this court until December
17, 2013.

IV. CERTIFICATE OF APPEALABILITY

A petitioner cannot appeal an adverngkng on his petition for writ of habeas
corpus under § 2254 unless he is granted a certificate of appealabdity.S.C.
§ 2253(c)(1) Fed. R. App. P. 22(b)(1) A certificate of appealability cannot be
granted unless the petitioner “has made las&ntial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2) To make such a showing, “[t]he
petitioner must demonstrate that reasonable jurists would find the district court’s
assessment of the constitutional claims debatable or wrddlgc¢k v. Daniel529
U.S. 473, 484 (2000)

attacking their federal sentences. The two provisions are nearly identical and the
Supreme Court has interpreted them in concert with one anotSer e.g,
Lackawanna Cnty. Dist. Atty. v. Co§82 U.S. 394, 402 (2001)
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In this case, Cook has failed to maksudstantial showing of the denial of a
constitutional right. The court is not perded that the issues raised in the petition
are debatable among reasonable juritst a court could resolve the issues
differently, or that the issues deservelfertproceedings. Accordingly, the court will
not issue a certificate ajppealability in this case.

IT IS THEREFORE ORDERED that:

1. Cook’s Petition for Writ of Habeas Corpus (Filing Mpis denied in all
respects and this action is dismissed with prejudice.

2. Cook’s Motion to Stay Proceedings (Filing N is denied.

3. In light of the foregoing, @ok’s Motion for Status (Filing Na21) is
denied as moot.

4, A separate judgment will bentered in accordance with this
Memorandum and Order.

DATED this 26" day of September, 2014.
BY THE COURT:

Senior United States District Judge

*This opinion may contain hyperlinks to other documeni#/eb sites. The U.S. District Court for the District
of Nebraska does not endorse, recommend, approve, omtgeaeny third parties or the services or products they
provide on their Web sites. Likewise, the court has no agreemignisny of these third parties or their Web sites. The
court accepts no responsibility for the availability or functionalitgny hyperlink. Thus, the fact that a hyperlink ceases
to work or directs the user to some oth does not affect the opinion of the court.
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