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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEBRASKA
JEROVE DAVI S,
Plaintiff, 8: 06CV588
V.
AT&T, VERI ZON, and BELLSOUTH, MVEMORANDUM OPI NI ON

Def endant s.

N N N N N N N N N N

This matter is before the Court on defendant, AT&T
Corp.’s (“AT&T”) notion to dismss plaintiff’s conplaint (Filing
No. 3) and plaintiff’s response (Filing No. 5). The Court has
reviewed the notion, the briefs, the pleadings and the applicable
| aw and rmakes the follow ng findings.

. MOTION TO DI SM SS STANDARD

When considering a notion to dism ss under Fed. R G v.
P. 12(b)(6), well-pled allegations are considered to be true and
are viewed in the light nost favorable to the plaintiff. Riley
v. St. Louis County, 153 F.3d 627, 629 (8th Cr. 1998); Carney V.
Houston, 33 F.3d 893, 894 (8th Cr. 1994). The issue in
resolving a notion to dismss is whether the plaintiffs are
entitled to offer evidence in support of their claim not whether
they will ultimately prevail. United States v. Aceto Chens.

Corp., 872 F.2d 1373, 1376 (8th GCr. 1989). In viewng the facts
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in the light nost favorable to the plaintiff, the Court nust
determ ne whether the conplaint states any valid claimfor
relief. Jackson Sawm ||l Co. v. United States, 580 F.2d 302, 306
(8th Cir. 1978), cert. denied, 439 U S. 1070 (1979). “A
conpl aint should not be dism ssed for failure to state a claim
unless it is clear that the plaintiff can prove no set of facts
in support of [her] claimwhich would entitle [her] to relief.”
Jenkins v. MKeithen, 395 U S. 411, 422 (1969); Conley v. G bson,
355 U. S. 41, 45-46 (1957) (citations omtted); Bramet v. WI son,
495 F.2d 714, 716 (8th Cr. 1974) (citing Jenkins, 395 U S. at
421-22). Thus, a dism ssal under Rule 12(b)(6) is likely to be
granted "only in the unusual case in which a plaintiff includes
al | egati ons which show on the face of the conplaint that there is
sonme insuperable bar to relief.” Jackson Sawm ||l Co. v. United
States, 580 F.2d 302, 306 (8th Cr. 1978), cert. denied, 439 U S
1070 (1979); see also Frey, 44 F.3d at 671. The Court considers
t he defendants' notion in |light of the foregoing standard.
I'l. Discussion

Davis filed his conplaint conplaining that the

def endant s handed his tel ephone records over to the National

Security Agency (“NSA’). Davis asserts that this alleged action
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by the defendants violated his right to privacy and possibly
vi ol ated other rights.

A conplaint is properly dismssed for failure to state
a claimunder Rule 12(b)(6) when “it is clear that no relief
coul d be granted under any set of facts that could be proved
consistent with the allegations.” Neitzke v. Wllians, 490 U S.
319, 327, (1989) (citations omtted). Here it is clear that no
relief could be granted under any set of facts because there are
no factual allegations in the conplaint. Indeed, Fed. Rule Gv.
Pro. 8(a)(2), requires a short and plain statenent that provides
“fair notice of the plaintiff’s clains and the grounds for
relief.” Smth v. St. Bernards Reg. Med. Center, 19 F.3d 1254,
1255 (8th Cir. 1994). \Were this requirenent is not satisfied, a
di smi ssal pursuant to Rule 12(b)(6) is appropriate. See Meints
v. Waldron, 1997 W. 1048336 (D. Neb.) *2 n. 1 (citing 5 Charles A
Wight and Arthur R Ml ler, Federal Practice and Procedure §
1203 (2d. ed. 1990). Thus, while a pro se conplaint is to be
liberally construed, “[i]n light of plaintiff[’s] plain failure
to plead supporting facts, it is axiomatic that the conpl ai nt
does not state a clai mupon which relief may be granted, even

under the nost |iberal standards.” |d.
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While plaintiff invokes several anendnents to the
United States Constitution, the Nebraska Constitution, and
several statutes, he does not specify a cause of action except to
all ege the “violation[] of our R ghts.” Mreover, Davis does not
all ege a single fact that would support any clains arising under
any constitutional or statutory provision. Davis does not even
all ege that he was a subscriber to any tel econmunications
services offered by any of the defendants. Thus, under any
standard, the conplaint in this case cannot be read to state a
cause of action and will be dism ssed.

It appears that only defendant AT&T has been served by
plaintiff. However, the conplaint is equally deficient as to
Verizon and Bel | South and shoul d be dism ssed as to themon the
grounds it is frivolous and fails to state a claim An order
will be entered this day in accordance with this nmenmorandum
opi ni on.

DATED this 25th day of Septenber, 2006

BY THE COURT:

/sl Lyle E. Strom

LYLE E. STROM Seni or Judge
United States District Court



