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IN THE UNI TED STATES DI STRI CT COURT FOR THE
DI STRI CT OF NEBRASKA

BAYI NNAH HARRI SON, | ndi vi dual |y,
and as Next Friend of and
Conservator for AMJUN QUE

HARRI SON, a M nor, 8: 07CVv407
Pl aintiff,

V.

OF REGENTS OF THE UNI VERSI TY OF
NEBRASKA; CHI LDREN S HOSPI TAL,
AWY LACRAO X, MD.; JOHAN W

SCHM DT, M D.; DAN EL FABER
MD.; WARD TRUEMPER, M D.; CHAD
BRANECKI, M D.

)
)
)
)
)
)
)
)
UNI TED STATES OF AMERI CA; BOARD ) MEMORANDUM OPI NI ON
)
)
)
)
)
)
Def endant s. )
)

This matter is before the Court on defendant United
States of America’'s (“United States”) notion to dism ss pursuant
to Fed. R Cv. P. 12(b)(1) for lack of subject matter
jurisdiction (Filing No. 7), and the United States’ notion to
stay discovery pending resolution of its notion to dismss
(Filing No. 10). Plaintiff has not responded to either notion,
and the tinme for doing so has expired. Having reviewed the

notions, brief, and evidentiary subnission,! and the applicable

1 When subject matter jurisdiction is challenged under Fed. R
Cv. P. 12(b)(1), the Court is pernitted to consider matters outside
t he pl eadi ngs without converting the notion to a sunmary judgnent
motion. Harris v. P.AM Transport, Inc., 339 F.3d 635, 637-38 (8th
Cr. 2003).
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law, the Court finds the notion to dism ss should be granted and
the notion to stay discovery should be denied as noot.
DI SCUSSI ON

Plaintiff initially filed this nedical mal practice suit
in the District Court of Douglas County, Nebraska, on August 7,
2007 (Filing No. 1, Ex. A). Pursuant to 28 U S.C. 8§ 2679(d)(1),
the United States was substituted as a defendant for two naned
def endants who were physicians acting within the scope of their
enpl oynent with the United States at the tine of the all eged
negligent acts (Filing No. 3). On QOctober 12, 2007, the United
States filed a notice of renoval to this Court (Filing No. 2).
The United States now noves for dism ssal for |ack of subject
matter jurisdiction, arguing that plaintiff failed to exhaust her
adm ni strative renmedi es under the Federal Tort O ains Act
(“FTCA"), 28 USC 88 1346(b) and 2671-2680.

When a plaintiff alleges nedical mal practice or
negl i gence against a federal enployee acting within the scope of
his enpl oynment, the FTCA provides the exclusive renedy. See 28

US C 8§ 2679(b)(1).2 A plaintiff may not institute a nedical

2 Section 2679(b)(1) states:

The renedy against the United States provided by sections
1346(b) and 2672 of this title for injury or |oss of
property, or personal injury or death arising or resulting
fromthe negligent or wongful act or om ssion of any

enpl oyee of the Government while acting within the scope of
his office or enploynent is exclusive of any other civil
action or proceeding for noney damages by reason of the sane
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mal practice or negligence claimagainst the United States in
federal district court until the plaintiff has first exhausted
her adm nistrative renedies. Mtley v. United States, 295 F. 3d
820, 821 (8th Cir. 2002)(citing 28 U.S.C. § 2675(a)). Section
2675(a) states:

An action shall not be instituted
upon a claimagainst the United
States for noney damages for injury
or | oss of property or personal
injury or death caused by the
negl i gent or wongful act or

om ssion of any enpl oyee of the
Government while acting within the
scope of his office or enploynent,
unl ess the claimant shall have
first presented the claimto the
appropri ate Federal agency and his
cl ai mshall have been finally
denied by the agency in witing and
sent by certified or registered
mai | .

“Presentnment of an adm nistrative claimis
jurisdictional and nmust be pl eaded and proven by the FTCA
claimant.” Bellecourt v. United States, 994 F.2d 427, 430 (8th
Cr. 1993). Here, plaintiff failed to plead exhaustion of
adm nistrative renedies in her original conplaint (Filing No. 1,

Ex. A), failed to amend the conplaint after the United States was

subj ect matter against the enpl oyee whose act or omi ssion
gave rise to the claimor against the estate of such

enpl oyee. Any other civil action or proceeding for noney
damages arising out of or relating to the sane subject
matt er agai nst the enpl oyee or the enployee's estate is
precluded without regard to when the act or om ssion
occurr ed.



substituted as a defendant and the case was renoved to this
Court, and then failed to contradict, or even respond to, the
United States’ allegations in its summary judgnent notion.
Because there is no evidence or indication that plaintiff
exhausted her adm nistrative renedies as required by the FTCA,
the Court finds it lacks subject matter jurisdiction with respect
to clains against the United States, therefore, the United
States’ notion to dismss should be granted. The United States’
notion to stay discovery will be denied as noot. Because the
United States is no |l onger a defendant, the Court will remand
this action to the District Court of Douglas County, Nebraska. A
separate order will be entered in accordance with this nmenorandum
opi ni on.

DATED this 1st day of February, 2008.

BY THE COURT:

/sl Lyle E. Strom

LYLE E. STROM Seni or Judge
United States District Court



