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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OWNEBRASKA

JACKSON HARMON ENTERPRISES,
LLC, A Nebraska Limited Liability
Company;, 8:13CV3194

Plaintiff,
MEMORANDUM AND ORDER
VS.

INSURANCE AUTO AUCTIONS|INC.,
An lllinois Corporation;

Defendant.

On August 4, 2014, the court entered a memorandum and orderanlagotion
to compel filed by the plaintiff and a motion for protective oriled by the defendant.

(Filing No. 67. Pending before me is the plaintiff's second motion to compelgaiath

its request to extend the discovery deadlinésin@ No. 78, and the defendant’s second

motion for protective order. F{ling No. 99. These second motions address topics that

were not raised in the parties’ primotions Neitherparty clains the court’s prior order

was violated.

For the reasons discussed below, the plaintiff's motion to coamukto continue

the discovery deadlineg:iing No. 78, will be denied And the defendant’s motion for

an amendegrotective order,Kiling No. 99, will be granted

ANALYSIS

The court's prior discovery order(Filing No. 67, outlined the allegations

underlyingthis case. That discussion will not be repeated herein.
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1. Procedural Background.

The plaintiff's complaint was filed in state court on October 241320 The

plaintiff served discovery on the defendant the same daying No. 291, Filing No.

29-1). The plaintiff's complaint wasremoved to this forum on November 20, 2013.
(Filing No. 7). On January 17, 2014, the parties completed a Rule 26(f) Reymbrt a
jointly requested a written discovery deadline of May 1542@hd a depositiodeadline

of August 1, 2014. Hiling No. 12, at CM/ECF p. 8, 1 E). The court adopted these

suggestions, entering a final progression schedule on Januaryl3dwRBigh ordered:

The deadlinedr completing written discovery under Rules 33 through 36
of the Federal Rules of Civil Procedure is May 15, 2014.idviet to
compel Rule 33 through 36 discovery must be filed by May 1, 2014.

The deposition deadline is August 1, 2014.

(Filing No. 14, at CM/ECF p. 14, 11 6, 9).

The defendant’s initiatliscoveryresponss, served in February of 2014Filing
No. 293; Filing No. 295; Filing No. 296)), raised objectionbut providedsome of the

requestednformation The plaintiff was dissatisfiedith the defendant’s responses. As
applied to this motion, the plaintiff asserted it was eaditioa response tdnterrogatory
13, andthat defendant’s responses to Requests 5 and 6 were unacceptableettén a |
dated February 24, 2014, Plaintiff's counsel warned: “Pleassidmnthis our final
request for compliance with the discovery requirements igthby the Federal Rules,
and our final attempt to resolve this matter without court wesolent. If you do not
supplement your responses within 7 days, we shall file a motiommpeatd (Filing No.
299).
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As applied to the pending motion to comgaterrogatory 13 and Requests 5 and
6 demandedHauling Transfer” informabn and related documents, documentation of
any business transacted between Plaintiff and Defendant atnag within the past 5
years, and all tow bills from Defendant to Plaintiff from JanuaryOL0Zo September
17, 2013. By letter dated March 42014, the defendant responded that a request to
identify all vehicles showing “hauling transg&rfor the referenced datesdfor all of
IAA's locations was irrelevant and unduly burdensome. The dafe¢rconfirmed it had
already producedhe information for lot-to-lot transfers involving Midwest Towing.
Defense counsel further noted, “We have asked our client to furttdress this
interrogatory. As such, we are presently determimwigether or not any further
documents are responsive to this interrogatory, though fystbduction,if any, will be
limited to hauling transfers for the Omaha branch from March 8, 2010 to July 31, 2013

(Filing No. 2310) (emphasis added).The letter from defense counsel did not promise

production of further documents, nor did it promise that any fugpheduction would
include every document the plaintiff requesteglven as to hauling transfers for the

Omaha branch.

On April 11, 2014, the defendant supplemented its discovergmssp as follows:

INTERROGATORY NO. 13: Identify all vehicles which show “Hiag
Transfer” in the ASAP program from March 8th, 2010 to July 31st, 2013
and for each such vehicle:

) identify the Vendor that towed the vehicle to I1AA; and
i) identify the Vendor that performed the “Hauling Transfer”.

ANSWER: Objection. This interrogatory is unduly burdensome,
insufficiently limited in time and scope, and it seeks infornmatioat is
irrelevant and, therefore, not reasonably calculated to lead tisb@very

of admissible evidence.

SUPPLEMENTAL ANSWHER: Subject to and without waiving its previous
objections and answer to this interrogatory, documents regahdialing
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transfersperformed by plaintiff for IAA's Omaha branch are produced
herewith as Bates Nos. IAA0024@5565.

(Filing No. 931, at CM/ECF p. 1y(emphasis added).

REQUEST NO. 5: Without limiting the generality of the foregointfiles
and documents of INSURANCE AUTO AUCTIONS, INC., created or
received from Januarg, 2010 to September 17, 2013, which refer to,
evidence, or relate to anyone or morehaf following:

f) ... 2 stop charges, as defined in the Complaint;

1) ... any business transacted between Plaiatiifl Defendant at
any time within the past 5 years;

k) . . .all tow bills from Defendant to Plaintiffom January 1, 2010
to September 17, 2013.

RESPONSE: Objection. This Request and its subparts are overbroad
vague,ambiguous, and unduly burdensome with respect to the telate're
to." Defendantfurther objects because this Request and its subparts seek
information that is irrelevanand, therefore, not reasonably calculated to
lead to the discovery of admissil@eidence. Defendant further objects to
the extent this Request and its subparts sefkmation protected from
disclosure under the attornelient privilege and/or worlroduct doctrine.
Subject to and without waiving said objections,'see

a) March 8,2010 Towing Services Agreement between Jackson
Harmon Enterprises, LLC, OBA: Midwest Towing and IAA.
(Bates Nos. IAAOOOO1AA00003);

b) March 8, 2010 AA/Tower Service Level Agreement {Bates
Nos. IAAOO004IAA00008);

~ 'Based on the court’s review, the defendant’s alphabetic listindocuments
rovided is not intended to correspond to the alphabetic listitigeglaintiff’s requests;
or example, response “k)” is not answering request “k).’
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f)
g9)

h)

Exhibit A to the March 8, 2010 Towing ServicAgreement
between Jackson Harmon Enterprises, LLC, OBA: Midwest
Towing and IAA. (Bates No. IAA00008);

Amended Exhibit A to the March 8, 2010 Towing Services
Agreement between Jackson Harmon Enterprises, LLC,
OBA: Midwest Towing and IAA, effective Qgaber 1, 2012.
(Bates NJAA00010);

June 28, 2013 Notice of Termination (Bates Nos. IAA0GO11
IAA00012);

Tow bills for Seconds Stops paid by Omaha Branch for 2009
2014 (Bates Nos. Bates Nos. IAA00GIBA00072);

April 13, 2011 letter regarding Midwest Towing from Capitol
Towing, Inc. (Bates Nos. IAA00073);

Spreadsheets regarding lot to lot transfers for Midwest
Towing (Bates Nos. IAA0007 4AA00127);

KPI Tower Efficiency Reports for Midwest Towing through
October 24, 2013(Bates Nos. IAAO0IZ8A00131 ),

Spreadsheet regarding payments made to Midwest Towing
from January 2010 to August 2013 (Bates Nos. IAA00132
IAA00157);

Real Estate Abstracts for Omaha lots. To be produced upon
entry of a protective order;

Lease documents for Omaha lots. To be produced upon entry
of a protective order.

Email communications between the parties (Bates Nos.
IAA00158-00208)

Discovery continues.

SUPPLEMENTA. RESPONSE: Subject to and without waiving its
previousobjections and answer to this Request, see ti@yvimg attached

hereto:
0)

P)

Q)

IAA Request For Proposal standard form (Bates Nos.
IAA00209-00211 );

Documents supplied by Midwest in support of it®pgdsal
(Bates NoslIAA00212-00224 );

IAA Implementation checklist executed by the parties on
March 15, 201@Bates No. IAA00225);
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r Email communications regarding Midwest Towing (Bates
Nos. IAA 0022600241 ). These contain redactions of
forwarding nformation to attorney for defendant.

Discovery continues.

REQUEST NO. 6: Without limiting the foregoing, all Documents obrdc
evidencing, referring or relating to:

) the stock number of all vehicles in the ASAP program from
March 8, 2010 to July 302013, described as "Hauling
Transfer";

1)) the vendor that towed each vehicle identified in subparagraph
i to IAA; and

iii)  the vendor that performed the "Hauling Transfer" for each
vehicle identified in subparagraph i to IAA.

RESPONSE: Objection. This Request and its subparts are overbroad
unduly burdensome, and it seeks information that is irreleendt,
therefore, not reasonably calculated to lead to the discovergnutsible
evidence.

SUPPLEMENTAL RESPONSE Subject to and without waiving its
previous objections and answer to this Request, docismeagarding
hauling transfersperformed by plaintiff for IAA's Omaha branch are
produced herewith as Bates Nos. IAA002@3565

(Filing No. 931, at CM/ECF pp. 280) (emphasis added)

On April 30, 2014, the parties conferred to discuss their dsgodisputes.
During that call, they agreed to attempt to supplement their respediscovery

responses with the hope of reducilg tdisputes raised by motions to compel. To

facilitate these ongoing efforts, at the parties’ joint requeging No. 22, thedeadline

for filing motions to compel wasxtended to June 18014. (Filing No. 23§. By order

~ %In its brief in support of the current motion to compel, Plaintiff’'srsmi argues
this court’s initial May 1, 2014 deadline for filing mati® to compel was “hgghl%/

roblematic.” FEiling No. 81, at CM/ECF p22). The problems described in Plaintiff's

rief should have been remedied by the court’s order extendingdtiennto compel
deadlineby 45 days.
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dated July 1, 2014, the deposition deadline was extend®aigtast 15, 2014. Hiling No.
53).

The plaintiff's first motion to compel was timely filed day 19, 2014, Kiling
No. 28, and the defendant’s motion for protective order was filed on May2@34.

(Filing No. 32. After responseontinuances were granted at the parties’ request, these

motions were fully submitted on July 10, 2014£iliGg No. 63. The court’s order on
this first round of discovery motions wastered on August 4, 2014Fil{ng No. 67).

After conferring with the parties on August 26, 2014, the courtndet the
progression schedule, continuing the trial, pretrial motion, amdmary judgment
deadlines at the parties’ request. The parties did not requestiuence of any other
progression deadline, including the deposition deadline adehdline for filing motions
to compel. Those deadlines were not extendEding No. 79.

The plaintiff's pending motion to compel was filed on SeptemB6, 2014.

(Filing No. 78; the defendant’'s motion for protective order was filed on October 1

2014. Eiling No. 99.

2. Plaintiff's motion to compel

The plaintiff's motion to compel requests an order requiring thifendant to

produce:

e Every da@ument reflecting the plaintiff's delivery of vehicles, trailers, pars
etc. to the outlying lots of the defendant’s Omaha brarféhng No. 78, at

CM/ECF p. 71 5);

e The complete listing of all hauling transfer fees (a fee for haulingh&le or
trailer from one IAA location in Omaha to another IAA location im&ha)
paid to Driggers, or any other toweFiling No. 78, at CM/ECF p., A 7);
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e A complete record stating the location of all vehicles and tsafta which a
tow bill was issued to Midwest (“Location Document”JFiling No. 78, at

CM/ECF p. 81 8;

e A 30(b)(6) depositiorrelating to the deliveries of vehicles and trailers that
Midwest made to outlying lots;K{ling No. 78, at CM/ECF p., A 6);and

e Selectedexcerpts fromhe IAA Salvage Book;Kiling No. 78, at CM/ECF p.

The plaintiff claims it must have the above information to deteenthe correct
and total number of vehicles Midwest delivered to outlyirig that involve an additional
stop for which a $25.00 fee is payable, and to refute the defenddaitis that the
plaintiffs damage calculations are incorrectEililg No. 78, at CM/ECFE p.)8 The

defendant claims the plaintiff's motion is untimely and thenpithihas failed to show
due diligence in attempting to comply with the court’s deadfor filing a motion to
compel. The defendant also argues the information meguested was not within the
scope of the plaintiff's discovery requests, it is notvate to the issues presented in this
litigation, and the plaintiff cannot show that failing to reopescaovery will be
prejudicial to the plaintiff's claims.Finally, to the extent the discovery requests could be
interpreted to include the plaintiff's curresddbcument productiodemandsthe defendant
stands on its prior objections, as stated in response to theveligcrequests and in
correspondece thereafter, that the plaintiff's requests are irrelevant comdpliance

would be unduly burdensome.

Hauling Transfer and Location Bards
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The plaintiff demands production of documents showing plaintif@ébvdry of
vehicles, trailers, campers etc. to Omaha’s outlying lots, all ltatdamsfer fees paid to
any tower, and the location of all vehicles and trailers for whitbw bill was issued to
Midwest (“Location Document”). By doing so, the plaintiff is redues records to
identify every “hauling transfer;” the movement of a vehicle ordrailitially delivered
to an outlying lot and then moved to IAA’s 52nd Strieét The fee associated with this
transfer is a hauling transfer fedziling No. 80, at CM/ECF p.,410).

On July 11, 2014, the plaintiff sent a letter to the defendantestipg among
other thingsthe documents showing all the deliveriehat Midwest made of vehicles,
trailers, campers etc. to ladsher than 52nd street during the contract ter(iiling No.
79-1). Midwest states that for each tow delivered to an outlying lot, kstiwvas
required to make a stop in addition to the stophatpickup point and the stop at the
52nd Lot (Filing No. 80, at CM/ECF p. 47 9)2 and Midwest is entitled to recover a 2

stop charge for each of these tows.

Theplaintiff’'s July 11 letter did not request information regarding any tower other
than Midwest. Rather, it specifically noted, “All we are inter@steis discovery of what

vehicles, trailers etc. IAA’s records reveal that Midwest haulethdg the contract term

® Under the Tower Service Level Agreement (TSLA), the tower must:

Tow to IAA, drop vehicle in Drop Zone, leavingfdot buffer
around vehicle.

Set the emergency brake and turn the ignition switch to “OFF”.

The completed Tow Bill and shop receipt are brought to IAA Office.
The Tow Bill blank copy is left in the car or as directed by Branch
Manager.

Key control and title procedures as directed by the Branch Manager.

(Filing No. 80, at CM/ECF p. 30 The plaintiff claims a 2 StOP charge was earned
whenever Midwest delivered a vehicle ta autlying IAA lot and was then
required to deliver the Tow Bill to the 52nd street lot.

9
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to lots other than 52nd Street.Fifng No. 791, at CM/ECF p. 3n. 1)* The plaintiff

claimed the information requested was responsive taé&dp (f), (i), and (k), which

sought information regarding “2 stop charges, as defined in the Compldiuy
business transacted between Plaintiff and Defendant at anwitme the past 5 years;
and “all tow bills from Defendant to Plaintiff from January 1, 20a0September 17,
2013.” (Filing No. 931, at CM/ECF pp. 228).

On July 24, 2014, the defendant responded:

We are trying to determine IAA’s ability to provide the requeste
information. This is a timely process and one that will notdmepteted by
Friday. Therefore, | hope to have a response to you early next wdek wit
respect to some, if not all, of your open requests. We are working
diligently and as that you wait to file your motion to competiluve are

able to respond.

(Filing No. 792).

The defendant responded on August 11, 2014, ndting plaintiff's additional
requests are outside the scope of Plaintiff's Request for Prodwétidocuments, and . .

. were made after the discovery deadline closeHiling No. 7316). But “in an effort to

avoid additional delay and to avoid involving the Court iis fiocess,”Kiling No. 79

16, at CM/ECEF p. )i the defendant provideadditional information.However, as to the

request for data showing where Midwest delivered vehicles giemdant responded:

You have requested that IAA pull together a spreadsheet shawiarge
each car towed by Midwest was delivered. This is taanceport that is
"stock" for IAA and IAA would be required to spend numerous hours to
have its employees write a special code to attempt to pull dte d

* Likewise, on this motion to compel, the plaintiff's brief notes thatdivest is
only seeking Broductlon of hauling transter records foiicles and trailers that Mwest
towed to the Omaha IAA locatiofigFiling No. 81, at CM/ECF p. 161. 10) a note that
%ppears at odds witPlaintiff’'s demand for production of all hauling transfer fpagd to

riggers

10
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Additionally, such information is admittedly not needed by Midtvas
evidenced by the testimony of Jeff Jackson, the 30(b)(6) withes
Midwest. Mr. Jackson testified that prior to Midwest's t@ation from the
IAA and its ASAP system, either he or one of his stafiewed the tow
bills, photos, expenses entries, and lot notations for all &,884 tows for
which Midwest is claiming a 2 Stop fee. This was done for the purgose o
confirming that each such tow was made to either the 1AA lots at@5th
60th Street. Mr. Jackson further testified that the data which Midwe
compiled is accurate Finally, discovery closed in this case on May 15,
2014, and this request falls outside the scope ofntifai discovery
requests. Therefore, it is IAA's position that not only is Midwest's request
unduly burdensome and outside the scope of Plaintiffs visgaequests,
but Midwest, admittedly, has no need for this additional data.

(Filing No. 7916).

Upon receipt of the defendant's August 11, 2014 correspondendatiffda
counsel demanded that IAA supplement its previous productiatidelosing not only
the hauling transfer fees paid to Midwest, but also all hauliagsfer fees paid to
Driggers and RO Towing.F{ling No. 79, at CM/ECEF p.;&iling No. 794, at CM/ECF
p. 2. As to Driggers, on August 22, 2014, defense counsel provided drspremdsheet

(the “Driggers Spreadsheet”) which detailed hauling transfer dathdd8,994 vehicles
that Midwest previously identified as involving an agidial stop. [Eiling No. 79, at
CM/ECEF p. 6 T 12)Filing No. 7911), Filing No. 7914; (Filing No. 931, at CM/ECF p.
2, 19). The defendant explained thalthoughthe plaintiff's request was madéohg
past the deadline for the close of discovef¥iling No. 92, at CM/ECF p., 4 7),the

defendant was producing the information to facilitate theiggaréfforts at reaching
trial stipulation regarding the number of vehicles at isqi@ling No. 931, at CM/ECF

pp. 3637). For similar reasons,m0August 25, 2014the defendant provided Plaintiff
with a document entitletlocation of stock numbers at issughich contained movemeén
information for the 8,994 stock numbers at isskéing No. 931, at CM/ECF p. 3711).
(Filing No. 79, at CM/ECHp. 7, 1 10). (“Location Document). I 11 €iling No. 92, at
CM/ECF p. 10
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On September 3, 2014, the plaintiff again askedhfehauling transfer records by
stock numberfor RO, another tower, and a Iy of everyvehicle IAA admitswas

delivered by Midwest to outlying lotsFi{ing No. 795).

The defendant responded on September 9, 2014, stating Ri@ghacords did
not exist and as to the list IAA admits were delivered by Midwesutlying lots,|AA
referred the plaintiff to a previously produced docume®af6278. (Filing No. 796, at
CM/ECE p. 3. Defense counsel added:

You are long past the deadline to request documents from IAA. tBespi
that (and the fact that we believe much of this to beeweeit to the issues
at hand), over the course of this litigation we have spgreeat deal of time
and money gathering the information you requested. We will nelspoe
final time.

(Filing No. 796, at CM/ECF p. 1L

On September 11, 2014, the plaintiff notified defense counselipiuat review of
the Driggers spreadsheet received on August 22, 2014, it was dpteratefendant
provided hauling transfer information for only those vehiclesaaly identified by the

plaintiff. The plaintiff demanded a supplemental response, stating:

The records that were withheld will reveal additional vekicad trailers
that Midwest delivered to outlying lots for which Midgt has a claim. The
RO hauling transfer records must also include all RO hauling transfe
whether or not the vehicles and trailers are included in [Midwestaster
list.

(Filing No. 797; Filing No. 798).
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On theafternoon of September 12, 2014, the defendant refused to @ramd

further information, explaining:

Despite the fact that we have had no duty to do so, we haveasgeeat

deal of time and energy since discovery closed in May respgpiad your

one df requests for additional documents. We have spent significant
resources to time and time again respond to requests for doswviaoh

you and your clients have always known existed and which should have
been made by you during the discovery phase isfliigation. For this
reason, we will not be complying with your untimely request toaggtin
produce additional documents.

(Filing No. 799).

During the evening of September 12, 2014jmlff's counsel responded:

You agreed to produce the [D]riggers hauling records. Your client
deceptively produced only part of the [D]riggers hauling transfer record
under the guise of producing all of them. Now when your client isdcalle
out on prodaing only part of the Drigger’s records your client refuses
make a complete production. You can explain this to the Matgisluage.

(Filing No. 7910).

The following Monday, defense counsel reminded PEmtounsel that IAA had
objected to Production Request 6 as overbroad, urmulyensome and irrelevant, and
confirmed that it was standingy ihis objection. It explained that the documentation
produced was limited to the 8994 hides Midwest had identified after meticulous
review of its own recordsand was provided because plaintiff's counsel stated he wanted
to “piece together those specific stock numbers andrmée which ones also had

charges for “hauling transfers.’Fi{ing No. 7911). And it did so “to avoid seeking the

Court’s assistance.”F{ling No. 7911).

_° Midwest testified that it had gone through each tow bill asmpared it to the
data in ASAP to reach its number of 8,99Fililg No. 931, at CM/ECF p. 3)
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On September 22, 201dlaintiff's counsel admitted he did not understand all the
line items in IAA6278, or the breadth of information contaimedhat document. He

asked defense counsel for assistandéling No. 79-12). 1AA6278 was produced in

response to plaintiff's discovery requests, and was again refdrandefense counsel’s

email response to plaintiff's demands on September 9, 2QHling No. 796, at

CM/ECE p. 2. Defense counsel explained the document to plaintiff's coloysemail
on September 24, 2014Filing No. 7913).

a. Midwest tow, hauling transfer, and delivery location records.

As to the tow and hauling transfer bills for vehiclesed by Midwest to outlying
lots, Interrogatory 13, and Requests 5 and 6 encompassedadi@an this information.
But the plaintiff's written discovery did not request all docatseshowing the delivery
location of all vehicles for which a tow bill was issued todiest (although such
information could likely be gleaned and compiled from reviewing tbw bills and
hauling transfer records). Limited to the vehicles Midwested or hauled, the crux of
the parties’ dispute is whether the defendant mislead thetifflaiuring the discovery
process by restricting its document production to only the towishauling transfers for
the 8,994 vehicles already identified by the plaintiff. Thenpifiargues it was “lulled”
into believing the defendant was disclosing documents feryexehicletow or hauling
transfer performed by the plaintiff. According to the plaintiff, thieimation is relevant
because “Midwest believes that it missed a significant numbdeliveries to outlying
lots, and that it will be able to correct this error, if IA& ordered to provide the
requested information and documents with respect to all eshald trailers for which
IAA issued a tow bill to Midwest not just the vehicles and trailers included in the 8,994
Midwest tally.” (Filing No. 81, at CM/ECF p. 37
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The defendant claims it objected to the breadth of the gfantequests from the
outset, the motion to compel deadline has passed, and it is fatdano this litigation to
now demand further discoveryln response to the plaintiff's interrogatory 13 and
Request 6, which demands that the defendant produce dasuameithe identity of all
vehicles which show “Hauling Transfer” in the ASAP program frorewrdh 8th, 2010 to
July 31st, 2013 the defendant objected that the discovery requests were overly
burdensome and irrelevant. But whpeeserving its objections, gupplemented the
responsan April of 2014 by producing and referring toldcuments regarding hauling
transfergperformed by plaintiffor IAA's Omaha branch.” Hiling No. 931, & CM/ECF
p. 17 (emphasis added); and disclosed “Spreadsheets regardingldbtttansfers for
Midwest Towing (Bates Nos. IAA0007-KMMA00127),” and a “Spreadsheet regarding
payments made to Midwest Towing from January 2010 to Auguk3 ZBates Nos.
IAA00132IAA00157).” (Filing No. 931, at CM/ECF pp. 2-80) (emphasis added).

Thethreshold question is whether the plaintiff is entitledlbtain the information
requestedby filing an untimely motion to compel. As the defendant corrextyiesthe
plaintiff was required to act with due diligenaedpromptly rai® discovery issues when
it knew or should have knowa dispute existed. As the current motion confirms, a
compaison of the recordsreceived from IAA andits own recordsrevealed the
defendant’s production was limited to the 8994 tows alreadytifidehby the plaintiff.
This information corroborated the plaintiffs own “meticulousibulation of “2 stop”
tows While the plaintiff now states it believes it missed a sigmficaumber of
deliveries there is no evidence to support that claim. And the plaintiffdctalve
compared its records with the records received from IAA in April of42@hen the

defendant’sliscovery was produced.

The plaintiff's pending motion was untimely filed on Septem®@r 2014. The

plaintiff has failed to show due diligence in pursuing addifiaiiecovery, and has failed
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to make any specific showing of prejudice warranted considerafiahe plaintiff's
untimely motion. The plaintiff's motion to extend the digery deadline and to compel
production of Midwest tow, hauling transfer, and delivery locatienordswill be
denied.

b. 30(b)(6) Deposition

On July 21, 2014, thplaintiff requested a date to depose a IAA 30(b)(6) witness
concerning the identification of all vehicles, including &tawumbers and delivery
locations, for every vehicle Midwest delivered to a tmraother than IAA’s 52nd Street
location in Omaha, thedentification and location of all documents reflecting this
information, and information explaining IAA’s ability to compileighinformation by
computer. Plaintiff’'s counsel demanded a date for deposition “at’ @amcl no later than
the end of that week “to avoid another Motion to Compéhkiling No. 791).

We are trying to determine IAA’s ability to provide the requeste
information. This is a timely process and one that will notdmepteted by
Friday. Therefore, | hope to have a response to you early next week with
respect to some, if not all, of your open requests. We are working
diligently and ak that you wait to file your motion to compel until we are
able to respond.

(Eiling No. 792). The plaintiff agreed to delay filing a motion to cahpending the

defendant’s attempt to respond to the requésting No. 793).

On September 3, 2014, the plaintiff asked if the defendderded to dispute that
vehicles for which a single hauling transfer fee was paid to Mijwriggers or RO
were initially delivered by Midwest to one of the outlgilots and thetransferred to the
52nd street location for auction, and if it planned to dispute th8tate Farm cars were

delivered by Midwest to outlying lots after June 29, 201Q@aupecember 4, 2012. The
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plaintiff noted that if the issues are in dispute, the plaintiff “magd to take a 30(b)(6)
of IAA to find out the factual basis for these disputes:ilifg No. 795).

The defendant responded on September 9, 2014:

You are long past the deadline to request documents from IAA. tBespi
that (and the fact that we believe much of this to beeweeit to the issues
at hand), over the course of this litigation we have tspgmneat deal of time
and money gathering the information you requested. wiWeespond one
final time.

(Filing No. 796, at CM/ECF p. L The defendant confirmed that it did intend to dispute

that vehicles for which a single hauling transfer fee was paid davd&t, Driggers or RO

were initially delivered by Midwest to one of the outlyirgs], and then were transferred
to 52nd street for auctionFi{ing No. 796, at CM/ECF p. P

The plaintiff claims it needs to depose IAA on the completalitg transfer
records, the complete location records, and IAA’s contentions regafiise documents
in order to determine the correct number of vehicles, trailers, antpers that it
delivered to outlying lots and to inquire in to IAA’s contentionsxcerning how these

documents support IAA’s contentions regarding that numbggling No. 81, at CM/ECF

pp. 1920). IAA newer designated a deponent on these issues, and did noteprovi
Midwest with a date for the requested deposition prior to theugtuth, 2014 deposition
deadline. Filing No. 79, at CM/ECH. 6 1 11). And the plaintiff has never filed or
served a 30(b)(6) Deposition Notice in this litigation for a vathéo speak on these
topics. Eiling No. 931, at CM/ECE p. 49 16).

Absent a deposition notice, there is no deposition to competedver, the topics
for which Plaintiff seeks leave to depose the defendamtnot new and were known to be
potentially relevantvhen this litigation wadiled. The plaintiff's motion to compel the
defendant’s 30(b)(6) deposition will be denied.
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Salvage Book

On July 11, 2014, the plaintiff sent a letter requesting IAA’s wrifheocedures
for the Omaha Branch. (Filing No. -19 at CM/ECF p. 3). These procdures are

documented in the “IAA Salvage Book.”

Defense counsel responded on August 11, 2014, stating:

The IAA Salvage Book is a highly confidential book which is iwvel# to
the pending litigation and is not responsive to any of yowasig. That
said, the section entitled "Release/Dispatch/Towing!'lvélmade available
for Attorney's Eyes Only. If you would like to schedule a time tme&do
my offices and review this document, you may.

(Filing No. 7916).

At the parties’ request, a protective order was entered on AG§u2014 which

governed the plaintiff's review and disclosure of the Salvage Bo@king No. 79.

Plaintiff's counsel reviewed the book and August 27, 2014Jemanded copies dfe

following sections

Request 5- Section 6: Checin

Request 6 Section 11: Lot Management

Request 8 Section 13: Accounting

Request 9 Section 19: Remarketing DivisidVRD)

Request 10 Section 23: Specialty Guidelines and Best Practices

Request 11 Section 3: Provider Customers.

(Filing No. 79, at CM/ECF p.,5 9). The defendant objected, inrpato the requested
production on August 28, 2014(Filing No. 7317), and on August 29, 2014efénse

counsel sent a proposed amended protective order to the phainicth would permit
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production but limitPlaintiff's further disclosure of the Salvage Bookzilihg No. 79
1.

On September 12, 2014, the plaintiff asked about the status ofmanded

protective order. Hiling No. 7910). Plaintiff's counsel was reminded that the proposed

protective order was sent two weeks earlier and defense cowasebwaiting the

plaintiff's response. An additional copy was provide#ilifg No. 7811). The parties’

attempts tonegotiaé an AmendedProtective Ordeincluding an Attorney's Eyes Only
provision were unsuccessfulEiling No. 931, at CM/ECF p. 51 19).

The plaintiff has not identified the discovery request servedhwvould include
production of the Salvage Book. The defendant has submittei®nee that the
information within the Salvage Book is highly confidahtand proprietary. That said,
the defendant is willing to provide the Salvage Book to Plamtiffunsel, for Attorney's

Eyes Only, under the terms of a proposed Amended Protective. GFaleng No. 961).

During discussions about the proposed amended protectieg thrd plaintiff objected to
prohibiting the use of the Salvage Book at witness depositiodst@athe timing and
criteria governing destruction of the materials disclosed tonti#fas counsel. FEiling
No. 961, at CM/ECF pp. 2934, & 4644).

The deposition deadline has passed. So the dispateuse of the Salvage Book
during depositions is moot. Subject to the notice prowssiof paragraph 11, the
proposed amended protective order does not proh#int®f's counsel from using the
Salvage Book during trial. F{ling No. 941, at CM/ECF p. 89 11). And the term

requiring Plaintiff’'s counsel to either return or certify destructbrttorney Eyes Only

materials “[w]ithin 20 days after dismissal or entry of final jognt not subject to
further appeal” is reasonable. The defendant’'s motion for an @thgdtective order,

(Filing No. 99, will be granted. Moreover, the court specifically finds that $ahage
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Book, including any previously disclosed or producedeepts from that book, are
properly designated Attorney Eyes Only documents for tirpgses of the Amended
Protective Order to be entered on defendant’s motion.

Accordingly,

IT IS ORDERED:

1) The plaintiff’'s motion to compel and for extension of the discovery

deadlines(Filing No. 78, is denied.

2) The defendant’s motion foan amendegbrotective order. Kiling No. 94,

is granted. The amended protective order will be separately eirieaedordance with

this order.

January 21, 2015

BY THE COURT:

g Cheryl R. Zwart
United State®agistrate Judge
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