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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEBRASKA

MARK D. MULKEY, PROTECTIVE ORDER
Plaintiff, CASE NO. 8:14-CV-210
VS.

THE TRANSIT AUTHORITY OF THE
CITY OF OMAHA d/b/a METRO AREA,

Defendant.

The Plaintiff, Mark D. Mulkey, and the Defendant, The Transit Authority of the City of
Omaha d/b/a Metro Area, hereby stipulate ané@dgo and request thetgnof this Protective
Order (“Protective Order”) concerning disclosure, use, and protection of confidential or
proprietary documents and information, indhgl but not limited to, commercial and/or
financial information that is na&vailable in the public domain.

The parties hereby stipulatedal T IS ORDERED as follows:

Purpose and Scope

1. Discovery in this action may involvesdiosure of purported trade secrets and
other confidential and projetary business, technical, and fit#al information. This Protective
Order (the “Order”) therefore imtended to protect agnst unauthorized dikxsure of any such
information and to ensure that such informatiot be used only for the purposes of this action.
This Order shall govern all information (whethin writing, electronic, or other form),
interrogatory responses, responses to requeaslfoission, documents produced in response to
requests for production or volamy production of documents, deposition testimony, including

but not limited to all copies, excerpts, and sumesathereof or materials derived therefrom,
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including all such materials which are usedtime course of pretrial discovery and other
proceedings in this action and any motionsiefer or other filings incorporating such

information (collectively, “Discovery Material”).

Applicability
2. Provisions of this Order shall apply @ the parties presently named or later

joined in this action, includingin the case of parties otherath individuals, their officers,
directors, employees, and agents and (ii) ather person or entitwho produced Discovery
Material in this action and who agrees to be bound by the terms of this Order.

Designation of Materials

3. The producing parties may designaaay Discovery Materials as either
“Confidential” or “Attorney Eyes Only” (collectively, “Confidential Discovery Material”) when
a party, third party, or their counsel in goodtHabelieves that suclkConfidential Discovery
Material constitutes or reveals a trade secret or other confidential or proprietary business,
technical or financial information. For purposafsthis Order, informion considered to be
Confidential Discovery Material includes, tbis not limited to, all non-public materials
containing information related to the follavg: research; market studies; trade secrets;
proprietary technical information; submissions of information to regulatory agencies and
designated or requested for confidentiabatment; proprietary policies and procedures;
proprietary business strategies and marketing ptamssactions and strategies, and analysis of
same; financial or tax data; proprietary contracts; customer lists and information; competitive
analyses; costs; pricing; cant personnel; employment compation information; personnel
files and documents contained in personnel fitBefendant’'s current and former employees;
product and market developmemtdaplanning; financial results, @is, and projections; or the
financial affairs of anyndividual subject to disavery in this action;
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4. It shall be the duty of the party ortlard party who seeks to invoke protection
under this Order to give notice, in the mangset forth herein, of # Confidential Discovery
Material to be covered herebyndathe level of confidentialitynvoked. The duty of the other
parties and of all parties bound by this Grde maintain confidntiality hereunder shall
commence with such notice.

Disclosure

5. Except with the prior conseof the producing party arpon prior order of a court
of competent jurisdiatin, Confidential Discovery Materiahall not be didosed except in
accordance with the terms, conditions, and reginstof this Order. A nonproducing party shall
not, except with the prior consent of the producingypar witness or by order of this Court, use
Discovery Material or Confidential Discovefyaterial for any purpose, including, without
limitation, any business or commeaatpurpose, other than forelpurpose of preparing for and
conducting the litigation of this action and arppellate proceedings in this action, and the use
and disclosure of any Confidertiaiscovery Material shall bémited to the extent reasonably
necessary for the prosecution, defense, and/or appeal of this actiermefé designation of a
document as “Confidential” pursuant to thisdé&r does not mean that the document is a trade
secret or that the producing party has otherpis¢ected the document from disclosure and the
nonproducing party reserves abjections to the same.

Discovery Material Designated “Confidential”

6. Except with the prior comat of the producing party arpon prior order of this
Court, Discovery Material designed “Confidential” shall not be disclosestttyi or indirectly
by the person receiving such material to pessotier than the followg persons, as to whom
disclosure shall be limited to the extent reasonably necessary for the prosecution, defense, and/or
appeal of this action:
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(@)

(b)

()

(d)

(e)

(f)

The Court, persons employed by the Court, and stenographers transcribing the
testimony or argument at a hearing, trialdeposition in this action or any appeal
therefrom;

Counsel for the parties in this actiosmssociates, legal astnts, paralegals,
secretarial and clerical employees, andsiolgt copy services, litigation consulting
services, document management serviaad, graphic services that are assisting
counsel in the prosecution, deferaedg/or appeal ahis action;

Independent and party experts, adt@ts and/or invaigators retained,
employed, or informally consulted by coehg connection with the prosecution,
defense, and/or appeal of this action, including their setaktand clerical
employees who are assisting in the prosenu defense, and/or appeal of this
action;

The parties and the officers and employees of any party solely for the purpose of
prosecuting, defending, and/ppealing this lawsuit;

Actual witnesses during the trial or any hearing in this lawsuit or actual deponents
during a deposition in this lawsuit and the2spective attorneys, subject to their
signing the “Undertaking” (described below); and

Independent auditors of a partypgect to their signing the “Undertaking.”

Discovery Material Designated “Attorneys’ Eyes Only”

7.

The parties may designate certairghty sensitive confidential Discovery

Material as “Attorneys’ Eyes Only.” Exceptithv the prior consent of the producing party or

upon prior order of this Court, Discovery Matdrdesignated “Attorneys’ Eyes Only” shall be

treated the same as documents labeled “Cortfalénbut shall not be disclosed directly or

indirectly by the person receivirsgich material to persons other than the following persons, as to

whom disclosure shall be limited to the exterdsonably necessary five prosecution, defense,

and/or appeal of this action:

(@)

(b)
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(c) Independent non-party xgerts, consultants and/oinvestigators retained,
employed, or informally consulted by coehg connection with the prosecution,
defense, and/or appeal of this action, including their setaktand clerical
employees who are assisting in the prosenu defense, and/or appeal of this
action, provided that such persons have no affiliation with the opposing party and
all communications regarding the materi@le made solely with outside counsel,

(d) Actual witnesses during the trial or any hearing in this lawsuit or actual deponents
during a deposition in this lawsuit and the2spective attorneys, subject to their
signing the “Undertaking(described below).

8. To the extent that any party identifiégscuments which they believe need more

protection than provided herein, theyalllseek protection from the Court.

Statements

9. Any person who is given access to Conftagiscovery Material shall, prior to

being given any such material, imformed of the provisions of thrder, read this Order, and
execute an Undertaking, in therio annexed hereto as Exhibit idicating that he/she has read

this Order and will abide by its terms. The orainf any such Undertakg shall be retained by
counsel for each party who intends to or doewige such persons any such material, until the
conclusion of this action, including all appeals. The parties agree not to use these statements for

any purpose other than monitoring anébecing compliance with this Order.

Non-Disclosure

10.  Any person receiving Cddéntial Discovery Materiakhall not disclose such
information to any person who is not entitledrézeive such information under this Order. If
Confidential Discovery Material is discloseddany person other than in the manner authorized
by this Order, the person responsible for the disclosure mustdiat®ly bring allpertinent facts
relating to such disclosure toethattention of counsel for all gees and, without prejudice to
other rights and remedies of any party, makesasonable good faith effort to retrieve such
material and to prevent further disclosure byriby the person who received such information.
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Designation of Written DiscoveryMaterial by Party or Witness

11. Any producing party or witness shallsdgate Confidential Discovery Material
at the time of its production by marking any amas or copies of the documents or other
tangible materials with the legend “Confidential’“éttorneys’ Eyes Only” at the time of their
production. If any document or other material is usedn exhibit at trial or otherwise displayed
to the Jury, all markings indicating that the doemtor material had previously been designate
by the party pursuant to this Order as “Coefital” or “Attorneys’ Eyes Only” shall be
removed prior to offering the document or matkemto evidence odisplaying same, and no
mention shall be made of the previous desigmabf confidentiality. Such removal shall not
alter the confidential nature and treatment ofdbeument or material dhe obligations of any
party or third party under this Order.

Designation of Testimony by Party or Withess

12.  Any party or non-partwitness shall have thy (30) days fronthe date of receipt
of a copy of a deposition or othieanscript in which to designaédl or portions of the testimony
as “Confidential” or “Attorneys’ Eyes Only.’Notwithstanding paragraph 4 of this Order, from
the time the testimony is given through such 30-day period, all information disclosed in the
testimony shall be deemed “Attorneys’ Eyes Orlyscovery Material subject to the terms of
this Order. After such thirty30) days have expired, amgstimony not designated shall not
longer be deemed Confidentialddovery Material, subject, howew to the terms of paragraph
21 below. Such designation shall be mafter transcription bysending written notice
identifying the information to be so designhateddage and line nhumbers to counsel of record,
the reporters, and the witness within the 30-dane tperiod. The reportshall stamp each page

so designated as either “confidential™attorneys eyes only — confidential.”
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Deposition Procedures

13. At any deposition session, when counsel for a party or withess deems that the
answer to a question will result in the disclosoféttorneys' Eyes Only Confidential Discovery
Material, counsel shall have the option, in lefuaking other steps auable under the Federal
Rules of Civil Procedure, to request that all persons who are not permitted to receive such
Confidential Discovery Material pursuant to tteems of this Order leave the deposition room
during the confidentlaportion of the deposition. The faikirof such other persons to comply
with such requests ah constitute substantigdistification for counsel t@advise the witness that
he need not answer the question.

Nonconfidential Information

14. Discovery material may not be desigda@onfidential Discovery Material if the

content or substance thereof:

(@) Is already in the public doinaat the time of disclosure;

(b) Becomes part of the public domain aydime, unless as a result of (i) action or
failure to act, where there is a public dutyats, on the part of the recipient; or (ii)
any malefaction or breach of duty ayecipient or any third party;

(c) Is already in the possessiof the recipient party at the time of disclosure and was
not acquired under assurance of confidditialirectly or indirectly from the

disclosing party; or

(d) Is made available to the recipient gay a third party who obtained the same by
legal means and without any obligationcohfidence to the disclosing party.

15. In the event any Discovery Materialiginally designated asConfidential” or
“Attorneys’ Eyes Only” is later discovered tmt be confidential by the terms of paragraph 15,
such designation shall be honored by theigauntil amended by agreement among the parties
or until otherwise ordered by this Court in ac@de with the provisions of this Order or until

the conclusion of the litigation.
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Disputes

16. Any party may object to the designatiohn particular Disovery Material as
“Confidential” or “Attorneys’ Eyes Only” by @ging written notice to the party or witness
making the designation and to alhet parties. Suchotice shall identify with specificity the
Discovery Material to which the objection is diredtand the basis of the objection. If any party
disputes the challenge to thesamation of the Discovery Matati and such dispute cannot be
resolved, it shall be the obligation of the pasbjecting to the designati to file a motion with
the Court to request an in cameeview of the disputed DiscayeMaterial and a determination
by the Court that this material be de-designatedConfidential” or “Attorneys’ Eyes Only.”
The disputed Discovery Materighall be treated as originaltiesigned pending a ruling from the
Court. In any proceeding under this paragrapdwhness or party makg the designation shall
have the burden of proof thtte challenged Discovery Material entitled to the protection of
the particular designatiaof “Confidential” or “Attorneys’ Eyes Only.”

Court Filing

17.  All transcripts of any nature or pons thereof, exhibits, answers to
interrogatories, responses to requests for ssions, and other documents filed or used in
hearing or trial in this actiomhich have previous thereto bedesignated as comprising or
containing Confidential Discove Material, or any pleadg or memorandum purporting to
reproduce or paraphrase such information|l dbe filed or submitted to the Court via the
CM/ECF system in accordance with NECivRs 5.3 and 7.5

18. In the event that any Confidential Discovés used in anyourt proceeding in

this action or any appeal therefrom, it shall not itsstatus as ConfideatiDiscovery Material.

information used in the course of any coumqgaedings or appeal, prior to using Confidential
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Discovery Materials in such preedings in any manner other tharexplicitly provided for in
this Order and shall before using such matgrapare and make suciiirfgs as are necessary
under the Federal Rules of Discovery &wldence for the material to be used.

Return of Discovery Material

19.  All provisions of this Order restriogy the use of informien obtained during
discovery shall continue to beniing after the conclusn of this action, including all appeals,
until further reorder of the Coyrunless the partiesgree otherwise in wing. Any and all
originals and copies of documents or other infation produced in this Igation, whether or not
designated as “Confidential” or “Attorneys’ Ey@sly” shall, at the request and expense of the
producing party, be returned the party within sixty (60) dayafter a final, non-appealable
judgment herein or settlement of this action. In the event that documents are returned at the
request of the producing party, the other partitsooutside counsel shall certify in writing that
all such documents have beeturaed. Sixty (60) days after final, non-appealable judgment
has been entered, the receiving party, may undbyechose to destroylleoriginals and copies
of documents or other information.

No Waiver

20. Neither the taking of any action in accordance with the provisions of this Order, nor
the failure to object hereto, shall benstrued as a waiver of anyich or defense in this action.
This Order shall not be constdieas a waiver of any right tobject to the furnishing of
information in response to discovery and, excap expressly provided, shall not relieve any
party or witness of the obligation to producgormation properly sought in the course of
discovery. Nothing herein shable construed to affect in any way the admissibility of any
document, testimony, or other eviderat trial of this actionNothing contained in this Order or
any declaration of confidentiality or restrictidrereunder shall be used or characterized by any
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party as an “admission” by a party opponenthe failure of a party tobject to or to challenge

a designation by another party Discovery Material as “Confehtial” or “Attorneys’ Eyes

Only” shall not constitute an admission that the materials so désthaee in fact trade secrets,

or other confidential oproprietary business, tegical or financial information, or are entitled to

any legal protection. The failure of a partydbject or to challenga designation by another

party of Discovery Material a&Confidential” or “Attorneys’ Eyes Only” upon initial receipt of

this material shall not constitute or be construed as a waiver of that party’s right to subsequently
object to or to challenge sudesignations at any later time.

Inadvertent Failure to Designate

21. Inadvertent failure to designate matariak Confidential Discovery Material at
the time of production or the dgsiation of such materials at a lower level of aderfitiality than
warranted pursuant to this Order may be mietk by supplemental written notice given by the
producing party. Upon receipt of such notifioa, all documents, materials, or testimony so
designated or redesignatastiall be fully subject to this @er as if it has been initially so
designated and shall be re-marked by the reugiparty; provided, however, that the receiving
party shall incur no liability for any previous tte@nt of such information in conformance with
its original designation. Thparty receiving such notice alh make a reasonable good faith
effort to ensure that any analyses, memorandaotes which were internally generated based
upon such information shall immediately be trddteconformance with any such designation or
redesignation. Notwithstandingethoregoing, no party may desigear redesignate materials
under the Order later than 90ydaafter the materials wengroduced to an opposing party

pursuant to this Order.
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Inadvertent Production

22. The inadvertent production of argocument or other information during
discovery in this action shall beithout prejudice to any claim thatuch material is privileged
under the attorney-clienprivilege, or protected from disgery as work product within the
meaning of the Federal Rules of Civil Procedure, and no pamyntay shall be held to have
waived any rights by such inadvertent productiddpon written request by the inadvertently
producing party or entity, the receiving party shallréturn the original and all copies of such
documents within ten (10) dayd$ receiving the requesand (ii) shall not use such information
for any purpose until further order of the Couktny analyses, memoranda, or notes which were
internally generated based upon such inforomashall be destroyed. Upon written request by the
receiving party, thedvertently producing party shatlake the document available farcamera
inspection by the Court in connection with aclyallenge to the claim of privilege or work
product protection.

23. Noting herein will restrict the party fromhom the return of the documents is
requested from filing a motion itk the Court contesting the signation of the material as
privileged or protected by the work product doctiindérom referring to théact that the material
has been produced; provided, however, the pdittg the motion cannot refer to the content of
the document nor contend thatygprivilege has been waived.

Inconsistent Designations

24. In the event of a party produces twarmre identical copies of a document any
such copy is designated with a lesser degreeoafidentiality than any other copy, all such
identical documents shall be treated in acancg with the most restrictive designation on any
copy once the inconsistent designation is known. The producing party shall be responsible for
informing the party receiving the inconsistentligsignated information of the inconsistent
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designation; however, if any perssabject to this Order receiveach inconsistently designated
information, and has actual knowledge of theomsistent designation, the person shall treat all
copies in accordance with theost restrictive designation.

Further Motions Not Precluded

25. Entry of this Order shall be withoutepudice to any motion for relief from the
provisions hereof or to any motion for further restriction onpgiteeluction, exchange, or use of
any document or to any motion for further region on the production, exchange, or use of any
document or other information in the coursetlot action; provided, however, that no such
motion shall be made after the endfya final judgment or settlement.

No Restrictions on Admissibility or Use

26. Nothing herein shall impose any restrictan the use or disdare by a party of
its own documents or information, including the deposition testimony of its employees or
experts, except to the extent such depositgsztimony involves the dikzsure of information

designed by another party as Coegfitlal Discovery Material pursuant to the terms of this Order.

IT IS SO ORDERED.

DATED this 229 day of December 2014.

BY THE COURT:

g F.A. Gossett, 111
UnitedStatesMagistrateJudge
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DATED: December 22, 2014

DATED: December 22, 2014

429508.2

By:_ /s/ Ryan M. Kunhart
Ryan M. Kunhart, #24692
Jeffrey J. Blumel, #19011
Abrahams Kaslow & Cassman LLP
8712 West Dodge Road, Suite 300
OmahaNE 68114
rkunhart@akclaw.com
jblumel@akclaw.com
Telephone:(402)392-1250
Attorneysfor Defendant
THE TRANSIT AUTHORITY OF THE CITY
OF OMAHA D/B/A METRO AREA

/sl Terry A. White

Terry A. White, NE #18282

CARLSON & BURNETT, LLP

816 S. 169 Street

Omaha, NE 68118

Direct: (402) 934-5500, x120

Fax: (402) 934-5920
terry@carlsonburnett.com

Attorney for Plaintiff MARK D. MULKEY
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ACKNOWLEDGEMENT AND AGREEMENT TO BE BOUND

l, , of , daah@er penalty of

perjury that | have read in its entirety tReotective Order or have had the Protective Order
explained to me by Counsel for a party and wstded the Protective Order that was issued by

the United States District Court forettDistrict of Nebraska, on , 2014, in the

case of Mark D. Mulkey, Plaintiff, v. The Trahéuthority of the Cityof Omaha d/b/a Metro
Area, Defendant, Case No. 8:14-CV-00210. leagio comply with and to be bound by all the
terms of the Protective Order and | understandaakaiowledge that failure to so comply could
expose me to sanctions and punishment in ther@af contempt. promise that | will not
disclose in any manner any information or iterattts subject to the Protective Order to any
person or entity except in strict compliancéhwthe provisions of the Protective Order.

| further agree to submit to the jurisdiction of the United States District Court for the
District of Nebraska, for the purpe of enforcing the terms of tiReotective Order, even if such

enforcement proceedings occur after termination of this action.

Printed Name:

Signature:

Address;

Dated:
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