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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OMNEBRASKA

EZEQUIEL OLIVARES ABARCA,
ALFREDO ALESNAJR., DAVID CAGLE,
STEPHEN L. DAVIS, FRANK EADS, and 8:14CV 319
KENNETH J. SURMAN,individually and on
behalf of all those similarly situated

FINDINGSAND RECOMMENDATION
Plaintiffs, AND ORDER

VS.

WERNER ENTERPRISES, INC., DRIVERS
MANAGEMENT, LLC, and DOES 1100,
inclusive,

Defendants.

WILLIAM SMITH, on behalf of himself and al
others similarly situated, and tehalf of the 8:15CVv 287

general public,
FINDINGSAND RECOMMENDATION

Plaintiff, AND ORDER

VS.
WERNER ENTERPRISES, INC., d/b/a

C.L. WERNER, INC., a corporation, and
DOES 1100, inclusive,

Defendants.

This matter is before the Court on Plaintiffs’ Renewed Motion for Class iCatitiin

(Filing No. 166in Case No. 8:14cv31%iling No. 71in Case No. 8:15cv287), and Defendants’

Motion to Strike Plaintiffs’ Exhibits Offered in Support of Plaintiffs’ Renewed MofmmClass
Certification Eiling No. 175in Case No. 8:14cv31&iling No. 80in Case No. 8:15cv2$7

! Unless otherwise indicated, all further references to thardexill be to filings in Case No. 8:14cv3109.
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PROCEDURAL BACKGROUND
As detailed by por court orders, these putative class actions arise oWlaftiffs’
allegations that Werner Enterprises, Inc. (“Wernerig its wholly owned subsidiary, Drivers
Management, LLC (“Drivers Managementiave uniform policies and practices thablate

various wage and hour lawsf California and Nebraska(Filing No. 119 Filing No. 150Q.

Plaintiffs’ allege thaDefendants have a

uniform policy and practice . .of not paying all wages owed, not paying for all
time worked, including compensable rest periods and compensablgynon
driving time, not paying premium hours for missed meal/rest periods (for the
California Class), rmking improper deductions from pay for work performed, not
providing properly itemized pay statements that accurately reflect hours worked,
applicable hourly rates and (for the California Class) premium hours for missed
meal/rest periods, and. . not mantaining records that accurately reflect hours
worked and applicable hourly rates.

(Filing No. 160 at p. b

On June 4, 2014, Antonia RussgRussell”) filed a putative class actiagainst Werner

in California statecourt for violations of California wage and hour lawgiligg No. 1-1). On
August 25, 2014, Werner removed the case to the Northern District of Calif@filiag No. 7).
On October 6, 2014, the case was transferred to this district 28d2:/S.C. § 1404(a) (Filing
No. 23.2 On March 30, 2015n amended complaint was filed by Russell, Ezequiel Olivares

Abarca (“Abarca”), Alfredo Alesna Jr. (“Alesna’Ravid Cagle (“Cagle”),Stephen L. Davis
(“Davis”), Frank Eadg¢“Eads”) and Kenneth J. Surman (“Surmaagjainst Werner and Drivers
Management (Filing No. 5. By joint stipulation of the parties, Russeths dismissed as a
party on April 24, 2015 (Filing No. 59, and on September 17, 20Haintiffs filed a third
amended complaint addirgpims under Nebraska wage and hour la{@sling No. 80.

On May 12, 2015William Smith (*Smith”) filed a putative class action against Werner
in California state couffor violations of California wage and hour laws:ilihg No. 1-1in Case
No. 8:15cv287). On June 26, 2015, Werner removed the case to the Northern District of

2 At the time, two therwageand hour clasactions were pending against Werner and Drivers Management in this
court, Baouch et al. v. Werner Enterprises, Inc. et 8112cv408,and Petrone v. Werner Enterprises, Inc. et, al
8:11cv401 and 8:12cv307
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California. €iling No. 1in Case No. 8:15cv287). On July 31, 20ttt case was transferram
this district unde28 U.S.C. 8 1404(a)(Filing No. 17in Case No. 8:15cv287).

On November 19, 2015, thebove captionedases were consolidated for all purposes,
including trial, (Filing No. 119, andCase No. 8:1dv319 wasdeemed the Lead Cas€Filing
No. 13]).

The court setMarch 1, 2016 as the deadlinégo complete discovery limited to class

certification andApril 1, 2016,as the deadline for Plaintiffs to file a motion to certify a class
(Filing No. 125. On April 1, 2016 Plaintiffs filed a motiornto certify two classes: a Nebraska

Class and a California Class.Filing No. 135. The operative pleading at that time was

Plaintiffs’ third amended complaint, whictefinedthe California Class dll truck drivers who
worked or work in California for Werner after the completion of training at any simee four
years bajre the filing of this legal action until such time as there is a final dispositidimsof
lawsuit[.]” (Filing No. 80 at p. %

On October 28, 201&eniorDistrict Judge LyleE. Stran entered a Memorandum and

Order denying Plaintiffs’ motion for class certificationEilfh)g No. 150. Judge Strom found
that the proposetiCalifornia Clas% was “not adequately defined andtdearly ascertainable,
and therefore Plaintiffs failed to establish numerosity, commonality, typicatityadequacyf

the proposedCalifornia Class as required under Rule 23(a) of the Federal Rules of Civil

Procedure. (Filing No. 150 at pp. -414). Judge Strom abstained from addressing Plaintiffs’

motion to certify the “Nebrask€lass, and granted Plaintiffs leave to file a fourth amended
complaint to “dtempt to provide the Court with an adequately defined and clearly ascertainable
definition for the California Class.”F{ling No. 150 at p. 16 Judge Stronprohibited Raintiffs

from substantively altering the complaintany other way “including, but not limited to, adding
additional claims, parties, classes, and/or causes of action.”
On November 9, 2016, Plaintiffs filed a fourth amended compldiiling No. 15). On

December 29, 2016, Judge Strom sustained Defendants’ motion to strike portRiasiiffs’

fourth amended complainincluding an attached exhibias it contained new allegations not
limited to redéning Plaintiffs’ proposed California Clasé violation of thecourt’s previous
order. Filing No. 159.
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Plaintiffs refiled their fourth amended complaint on January 6, 201Hiling No. 160Q.

Plaintiffs’ fourth amended complaint purports to bring claims individually &owl behalf of
similarly situated current and former truck drivers whom Werner employed toiw@alifornia
after the completion of trainingand defines the California Class as:

all truck drivers who, while working for Werner, picked up and/or dropped off
a load in the state of California after the completion of training at any time
since four years before the filing of this legal action until such time as there is a
final disposition of this lawsUi

(Filing No. 160 atp. %

With respect to the Nebraska ClaBsaintiffs purport tobring claimsindividually and
“on behalf of similarly situated current and former truck drivers whom Wesmgployed to
work anywhere after the completion of trainingPlaintiffs allege violations of Nebraska law
which “Werner has expressly @gd would apply to truck driver employment” and define the
Nebraska Class as follow&ll truck drivers who worked or work anywhere for Werner after the
completion of training at any time since four years before the filing of this legah arttil such

time as there is a final disposition of this lawfliit (Filing No. 160 at p. ¥

The California Class lgintiffs allege Defendantspolicies violate theCalifornia Labor
Code, California Industrial Commission Wage Order@ndthe California Unfair Competition
Law by: (1)failing to provide duty free meal/rest perio@aim One) (2) failing to pay for off
the<clock work (Claim Two); (3) making improper deductionom paychecksfor income
earned Claim Three)(4) failing to provide itemized pay statements as required under California
law (Claim Four) and (5) engaging in unlawful business acts and unfair competfborihe
misconduct alleged in (4%) (Claim Five) (Filing No. 160 at pp. 46). Caim Six seeks

recovery under the Private Attorneys General Act of JOPAGA”) ® to the extent recoverfpr

the preceding claims is not obtainedéiliig No. 160 at p. 17

The Nebraska Clagdaintiffs allege Defendantsiolatedthe Nebraska Wage and Hour
Act (“NWHA")* by paying less than the minimum wa@@aim Seven) anthe Nebrask&Vage

3 Cal. Lab. Code §§ 269@t seq.
* Neb. Rev. Stat. § 48201et seq.
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Payment and Collection Act N\WPCA’")> by failing to timely pay earned wages, failing to
provide accurate itemized pay statements, and making impvegge deductions (Claim Eight).
(Id. at pp. 18-21).

The California Class requests a declaratory judgrtieatt (1) Defendantsviolated the
California Labor CodgeCalifornia Welfare Commission wage ordeend California Unfair
Business Practices Act/Unfair Competition L&g®) the time duringvhich theCalifornia Class
members are on duty {Dalifornia constutes compensable hours of employment for purposes of
the California Labor Code and California Industrial Welfare Commission Wagerr(B)
California Class members are entitled to an award for the unpaid wages, wages for absence of
duty free meall/restariods, recovery of improper deductions from pay earned in California,
waiting time penalties, penalties for absence of properly itemized wage statememits/reco
maintenance, and any other applicable statutory pendUieBefendantsnustmake restitution
and disgorgement of all itjotten gains(5) equitable distributiolbe madeof unpaid residue of
any recovery pursuant tGalifornia Code of Civil Procedure 8§ 3846) injunctive reliefis
appropriate toprohibit future violations; and7) penaltiesshould be awardedunder PAGA
(Filing No. 160 at pp. 21-23

The Nebraska Class requests a declaratmgment that(1) Defendants violated the
NWHA and NWPCA, (2) theime during which the Nebraska Class members are working
anywhere constitutes compensable hours of employment for purposes of Nebraskd) law;

Nebraska Class members are entitled to andarthe unpaid wages, recovery of improper

deductions, and any applicable statutory penal{@sand Defendantsust pay an additional

amount to the State Treasuprrsuant tdNeb. Rev. Sta§ 481232 (Filing No. 160 at p. 23
Defendants raise numerous affirmative defenses, includirgPlaintiffs consented in

writing that their employment with Werner was Nebrabkaed and subject to Nebraska |62y;
Plaintiffs’ claims are barreh whole or in parbecausehere is a conflict of laws prohibiting the
extraterritorial application of Caldrnia law;Plaintiffs’ claims are barred b§g) ratification and
the (4) statute of limitations; (5) Plaintiffs’ claims amreempted by the Dormant Commerce
Clause and the Federal Aviation Administration Authorization Actp@gendantscted in good

faith; (7) Plaintiffs consentedh writing to allegedpaycheck deductiong8) Plaintiffs failed to

®Neb. Rev. Stat. § 48228et seq
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exhaust administrative remedig9) Plaintiffs’ claims are unconstitutional; (10) Plaintiffs are
equitably estopped by the doctrines waiver, estoppel, laches, and/or unclean hands; (11)
Plaintiffs’ damages are de minimis; (12) penalties urfl&GA would be unjust, arbitrary,
oppressive, and confiscatorfl3) Plaintiffs’ claims and wil penalties awarded under PAGA

any, must be limited to thoseemalties aplicable to an initial violation;(14) Defendants
substantially compliedwith all statutory obligations; (15) Plaintiffs lack standing; (16)
Defendants’ compensation practices are lavdnl] (17) 1w agreement existed for Defendants to
pay the vages claimed by Plaintiffs under the NWPCiling No. 161 at pp. 9-12

On May 26, 2017Plaintiffs filed the instant renewed motion to certifCaliforniaClass
and Nebraska ClaSs (Filing No. 166. Plaintiffs seek to certify th€alifornia and Nebraska

classesas defined by their fourth amended complaiilaintiffs state intheir brief thatthe
proposed CalifornieClass asserts claimgof work performed in Californiaregardless ot

driver’s residency. (Filing No. 167 at p. 2 Plaintiffs also alternativelysuggesthatthe Court

certify amorenarrowly definedCalifornia Class “limited to Werner drivers who were California
residents.” [iling No. 167 at p. P Plaintiffs further request thahe Court appointhe

individually named Plaintiffs in Case No. 8:1848 as the class representatiaesl to appoint
class counsel

In support of their renewed motioRaintiffs filed the Supplemental Declaration of
Justin Swidler Filing No. 169, andthe Declaration of Jacqueline Thompsdslihg No. 169
with six attached exhibits. Defendants have filedMotion to Strike (Filing No. 175 Exhibit A
(marked as Exhibit Y1attached to Swidler's Declaratiorriling No. 168 at pp. £5), and
Exhibits 3, 4, and 5, attached to Thompson’s Declaraieiing No. 169 at pp. 32B834).

Exhibit A is acopy of an excerpt of pickup and delivery recordsHtaintiff Eads,which was

producedoy Wernerin discovery ina separate wagandhour class actiothis courf Baouch v.
Werner Enterprises, IncCase No8:12cv408. Exhibit A is the same exhibit that was stricken

from Plaintiffs’ strickenfourth amended complaintFi{ing No. 15% Filing No. 168 at pp. 5-25

Exhibits 3 4, and 5 are pages printed framebsites. Exhibit 3 isa copy of Werner’s online

® The renewed motioto certify (Filing No. 16§ is identical to the previously filed motion to certfiyiling No.
135, excepthat Justin Swidler submitted a declaration in @latWilliam Turley.

" In their briek (Filing Nos. 167and 183, Plaintiffs also cite to their previously fileathgbits atFiling No. 139
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advertisements regarding truck sales out of its Fontana terminaMtenmer’s websiteExhibit
4 is a copy of Werner’s Zip Recruiter advertisementaliforniabased drivers, anéxhibit 5 is
a copy of an online advertisement for on Indeed.cdfiling No. 169 at p.

In opposition to the renewed motion to certiBefendants filed a brief=ling No. 179
and Index of Evidence arattachedexhibits (Filing No. 179 Filing No. 1791 through 179%).
Defendants also statkey incorporatetheir Indexof Evidenceand attached exhibit&i{ing No.

142 previously offered in opposition to Plaintiffs’ first motion to certify, as well as the

Declaration of Mary Kaye HoweE{ling No. 151) previously filed in support oDefendants’

motion to transfer.

FACTUAL BACKGROUND
Werneris a Nebraska corporation headquarteredOmaha Nebraskangaged inthe
hauling anddelivery of freight across the United Statefiliig No. 1795 at p. 2- Declaration

of Jaime Mausf 3. Werner’'s corporate policiespayroll policies andrecords drivers’
employment ecords, and all drivers’ paychecks are created, maintained, calculated, and
distributedfrom Werner’s headquarters in NebrasKFiling No. 1796 at p. 2- Declaration of
Steven Tisinger 11 5-6).

Werner maintains terminals ass the country, including ontrminal in Fontana,

California. (Filing No. 1425 at p. 3- Jaime Maus Deposition 1511). The Fontana terminak

staffed with a terminal manager, an equipment manager, a parts manager, and a lead safety

specialist. It does not havgeneral managers, fleet managers, or dispatchEisng No. 1795

at pp. 23 - Maus Decl.]f 56). These managers manage safety personnel and do not manage
drivers and no ovethe+oad drivers are assignéd the Fontana terminal(ld.). Drivers can
attend orientatiomat the Fontana terminalFiling No. 1425 at p. 3- Maus Depo15:3-1). The

Fontana terminal also haa company store F{ling No. 169 at p. 112- WRN-
RUSSELL00000022)a full service shopld. at p. 113- WRN-RUSSELL00000023), and
provides liaisons for student drivers without traingds at p. 300- WRN-RUSSELL0000021p0
and student coordinatoréld. at p. 107- WRN-RUSSELLO0000017) A copy of California

Wage Order 2001, which includes information about California’s meal and rest break

requirementsis posted in the vendingachine roonof the Fontana terminal.Filing No. 1795
-7 -
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at pp. 23 - Maus Decl.{ 8). As of June 26, 201¥ernerrepresents it was advertising for
approximately thirty driver positions in CaliforniaEiling No. 179-6 at p. 4 Maus Decl. T 11).

Werner employs drivers who are residents of all fifty states, the District afrba, and

Canada (Filing No. 151 at p. 3- Declaration of Mary Kaye Howe %). The named Plaintiffs

are all residents of Californiand are current or former Werner driveréiling No. 160 at p.

2; Filing No. 11 in Case. No. 8:15¢cv287). Between June 4, 2010, and July 31, 2014, more than
14,000 Werner truck drivers drove and/or traveled miles in California, excludinghganiles.

(Filing No. 151 at p. 2- Howe Decl.J 4). Payroll taxes reflect that approximately 22% of those
14,000 drivers reside in California.ld(at 1 5. Between June 4, 2010, and July 31, 2014

Werner drivers traveled a total of 1,700,000,000 miles acresdJtited States and Canada,

approximately 167,000,000 of which were traveled in Califofiné, less than 10%)(Id. at
4). This mileage was calculated using Werner’s mileage records maintained for plosegof
complying with state fuel taxes, which are reported pursuant to the InterhafioslaTax
Agreement lgeranafter, “IFTA”). (Id.). According to Werner, IFTA mileage is tracked using
GPS, which pings based on the nearest GPS location as opposed to the driveriscatitm
and is approximately 12% higher than the mileage Werner uses to calculate driveidoay. (
Werner uses a separate system to calculdteidual drivers’mileage the Shortest Rout&uide
software published by Rand McNallyFiling No. 1424 at p. 6- Tisinger Depo. 20:21:22).

Qualcomm units (nowvealled Omnitracs)installed on each truckack the truck’sapproximate

position by pinging a satellite approximately every 15 minutggding No. 1425 at p. 9- Maus
Depa 56:10-57:24Filing No. 1426 at pp. 3 Mary Kaye Howe DepositioA4:14-25:1131:14-
32-9, 36:9-37:11

Prospective dvers for Wernersign an “Acknowledgement of Employment in Nebraska

and Consent to State of Nebraska Workers’ Compensdtom; which provides that the driver
acknowledges that “regardless of where he/she signsppigation all [Drivers Management]
decisions to hire employees and contracts for hire are made only in Omaha, Neb., and an
employee/employer relationship between dneer and [Driver's Management] can be entered

into only in Omaha, Neb.(Filing No. 14215 - Plaintiffs’ Acknowledgementsf Employment).

The driver also acknowledges he or shéll be a state of Nebraskbased employee, and all

employees of [Drivers Management] regardless of where employees claim residence, are subjec
-8-
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to Nebraska's workers’ compensation jurisdiction and laws and Nebraska’'s labor and
employment laws.”ld.

Drivers are paid for point to point mileage per assignedsiglculated usinghe Rand
McNally software. Filing No. 1424 at p. 6- Tisinger Depo. 20:21:22). According to

Werner, the mileage rate “takes into consideration everything from origin tomates,”

including restreaks. (Id. at p. 45 - Tisinger Depo. 177:6-18pay ratevary based oa driver's
division or solo/team statudriving experience, safety, dime delivery performance, among
other factors. Kiling No. 14214 at p. 7- WRN-RUSSELLO0000075Filing No. 1793 - WRN-
RUSSELL00004209-04211, WRN-RUSSELLO0007794 Filing No. 1794 - WRN-
RUSSELLOO00829WRN-RUSSELL00004469-04471)n addition to*piece rate’mileage pay,
Werner also may pay drivers supplemental pay/andiscretionary pay for things such as

loading/unloading, layovers, lumpers, motels, miscellaneous pay items, netwarkzafin,
shag pay, stop pay, safety pay, among other thirigibng(No. 1424 at pp. 3335, 49- Tisinger
Depo. 126:31288:13, 132:14133:25, 135:24137:24, 189:258190:5;Filing No. 14214 at p. 5
WRN-RUSSELL00000068-0069Filing No. 14216 - WRN-RUSSELL00001870Filing No.
179-2 - WRN-RUSSELL00000067, WRN-RUSSELL00000293-0294, WRN-
RUSSELLO0003590 Discretionary pay is “computed in any manner deemed appropriate by the

driver’s fleet manager|[.]” Kiling No. 179-6 at pp. 3-4Tisinger Decl. 11 -®).

Sate taxesrewithheld fromdrivers’ paychecks bsed on their state of residence. (See,
e.g.,Filing No. 14214 at p. 1- Abarca Statement of Earnings). Drivers’ pay statements include

gross earnings, reimbursements, deductions, trip details (including point of origin and

destination, stops, deadhead, rate of pay), and other notes. (Filifitg 1&2p. 14- WRN-

RUSSELLO000030R Beginning on January 9, 2013, drivers who attended orientation in

California, or who have California resiuges for payroll and taxes purposehaxea California

CDL, additionally have their “onduty” hours listed on their pay statement¥Verner also

“true[s] up” these drivers’ wages to California’s minimum wadgiling No. 1424 at pp. 78,

26-27 - Tisinger Depo. 25:5-27:6, 101:15-102:#0ing No. 179-6 at p. 5 Tisinger Decl. 1 12).
During orientation, each drivas provided a copy of the Werner Driver Handbook

(“Handbook”). €Eiling No. 1425 at p. 4 Maus Dep018:8412). From June 2010, through April

2016, Werner issued five different Handbooks, as it was updated and reissued in 2008, June
-9.-
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2013, September 2014, April 2015, and June 20Eing No. 1422 at p. 2- Declaration of
Jaime Maus 1 5).
The Handbook outlines tifeederal Motor Carrier Hours of Servi€#1OS”) Duty Status

Definitions Line 1 items are “Off Duty” and includes “rest breaks taken outside of the sleeper
berth including meal breaks.” Line 2ft time in thesleeper berth Line 3is for “Driving” and
includesall time operating at the driving controls atithe when the computer log detects
motion. Line 4 is for logging “On Dwt-Not Driving” time. This category includes all time
“[f] rom the time yolwbegin to work or areequred to be ready tavork until the time youare
relieved from work. It includes pretrip and other inspections, physically loading and unloading
the trailer, paperwork and receipts at a custotirag spent providing a breath sample or urine
specimen quarterly safety training, among others. It does not include rest time in a parked
vehicleor up to two hours in the passenger sdéa moving vehiclemmediately before or after
an 8hour consecutive break in the sleeper berttkiling No. 14214 at p. 10- WRN-
RUSSELLO000016p Drivers are responsible for logging their own activiti@siling No. 142
2 - Maus Decl. 11 10).

The Handbook outlineBlOS regulations regarding bregkmcluding the 1iHour, 14
Hour, and 7€6Hour rules. Filing No. 14214 at p. 11- WRN-RUSSELL00000166 The

Handbook notes that Werneretommends driversake at least a 3finute break aftedriving

four to sixhours? (Id.). Werner trains driverthat they are the captain of their ship” antio

take breaks when they see they need themyf’ drivers are rospecifically instructed or
informed of anyrights to meal and rest periods under California lgwiling No. 1425 at pp. 7

8 - Maus Depo. 45:12-46:25).

Prior to 2014, Werner had“®river Personal Bnd Plicy” wherein$10 was deducted

from each driver's paycheck until a total of $400 was reaelsea security deposit for “wfill
and negligentactions of drivers thaesult in loss or expense to the compaf(iyiling No. 142
14 at p. 13 WRN-RUSSELL00000290 The remaining balance of the bond was refunded to
drivers approximately 90 days after their employment end@d.). Werner “in its st

discretion” made all decisions regarding bond deductio(is.). Prospective drivers were
notified of and authorizethe personal bond policy as part of their conditions of employment

with DriversManagement (Filing No. 14215 at p. 4 Employment Conditions between Driver
-10 -
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and Drivers Management). The personal bond policy was discontinued as of September 23,
2014. (d.atp. 17 WRN-RUSSELL0000196B

The “Driver Chargeback Program” replaced the personal bond polibg. chargeback
programprovides assistance for driver related expenses such as missing or excessively damaged
equipment, regulation citationand tows Chargeback amounts up to $200 are repaid with $10
paycheck deductionsntil repaid and chargebacks up to $400 are repaid with $20 paycheck
deductionauntil repaid (Filing No. 14214 at p. 16 WRN-RUSSELL00001623).

Werner authorizeactive drivers to request personal cash advan(f@éng No. 14214
at p. 4- WRN-RUSSELLOOOOOO6R Werner chargea $4 transaction fee for all advances

(Id.). The $4 transaction fee is refunded if more than half of the advance is for reibdursa
company expenses, such as purchasing a new headlight while on theFRitiad. NO. 1421 -

Tisinger Det 1 6). Advances aréakenfrom the last delivered trip date in the work week&o
paid that week. Advances dated the dame day or grémeducted from that week’s paycheck.
If the total amount is not enough to bevered, the check zesmut for tha week and the

remaining amount is taken from the next paychedkiling No. 14214 at p. 17- WRN-
RUSSELLO0001963).

Accordingto the HandbookWerner requires certain security initiatives when hauling
HAZMAT loads and loadsacross the U.S./Canada border, including not leaving the vehicle
unattemled, except to use the restroom. The Handbook further provides drivers shifuld,
possible, keep wsual contact while eating.” (Filing No. 14214 at p. 8 - WRN-
RUSSELL0000011p The Handbook provides that these are also “good safety and business
practices when hauling all other typefdoads.” (d.).

Plaintiffs allege that “Werner systematically violates the wagghour laws of both
California and Nebraskaly implementing the above paymesttucturesand policies Plaintiffs
divide their claims into four categories: (¥yerner's compensation plamesults indrivers
sometimes worikg without pay when the truck is not moving, wi for less than the
minimum wage when the truck is moving slowly, and vimgkwithou pay during sleeper berth
time; (2) Werneis policy of requiring drivers to pay its business expenses through improper
deductions and funding personal bonds vesé&talifornia and Nebraska lay8) Wernets wage

statements fail to accurately display information that is required unddor@eliand Nebraska
-11 -
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law; and (4) Werner has failed on a compamyde basis to provide drivers, while working in

California, with dutyfree meal and rest periods according to California lakiling No. 167 at
pp. 2-3.

ANALYSIS

Class certification under Rule 23 of thederal Rule of Civil Procedure involves a two
part analysis.First, the proposed class must satisfy Rute 23(ayequirement®f “numerosity,
commonality, typicality, and fair and adequate representatibniken v. Domina Pizza, LLC
705 F.3d 370, 372 (8th Cir. 2013%econd, theourt mustdetermine whether one of the three
subsections of Rule 23(b) have been n#&teFed. R. Civ. P. 23(b)In this casePlaintiffs seek
a “hybrid” classcertification pursuant tbothFed. R. Civ. P. 23(b)(2and 23(b)(3). Kiling No.
166).

Rule 23(b)(2) provideghat aclass action may be maintained thé party opposing the
class has acted or refused to act on grounds that apply generally to the class, isalthat f
injunctive relief or corresponding dechtory relief is appropriate respecting the class as a
whold.]” Fed. R. Civ. P. 23(b)(2)

Rule 23(b)(3)providesthat a class aaih may be maintained where “the court finds that
the glestions of law or fact common to class members predominate over any questotsgaff
only individual members, and that a class action is superior to other available nfettiadtty
and efficienty adjudicating the controversy.Fed. R. Civ. P. 23(b)(3)Matters relevant tohe
predominance and superiority findings include:

(A) the class membersnterests in individually controlling the prosecution or
defense of separate actions;

(B) the extent and nature of any litigation concerning the controversy already
begun by or against class members;

(C) the desirability or undesirability of concentrating the litigation of the claims in
the particular forum; and

(D) the likely difficulties in nanaging a class action.

Fed. R. Civ. P. 23(b)(3)
“[A] plaintiff has the burden of showing that the class should be certified andhehat
requirements of Rule 23 are metColeman v. Wat40 F.3d 255, 2589 (8th Cir. 1994) “Rule
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23 does not sdbrth a mere pleading standard” and clesgtification“is proper only if the trial
court is satisfied, after a rigorous analysis, that the prerequisites of B(dg I?Zave been
satisfied” Wal-Mart Stores, Inc. v. Duke$64 U.S. 338, 3561 (2011finternal quotation
omitted). Although the “rigorous” analysis may “entail some overlap with teetsnof the
plaintiff's underlying claim, . . . Rule 23 grants courts no licansengage in freeanging merits
inquiries at the certification stageAmgen Inc. v. Connecticut Ret. Plans & Tr. Fyrx$s U.S.
455, 46566 (2013finternal citation omitted). The court may consider merits questamly to
the extent . . . that they are relevant to determining whether the Rule 23 mitgedar class
certification are satisfied.d.

Finally, “It is elementary that in order to maintain a class action, the class sought to be
represented must be adequately defined and clearly ascertain@bateltisky Wellness Ctr., LLC
v. Medtox Sci., In¢.821 F.3d 992, 996 (8th Cir. 20{§Yotation omitted). In Sanduskythe
Court clarified thatin the Eighth Circuit, theequirement that a class must bedéquately
defined and clearly ascertainable” is not a separate requirement, but is instddiesseths
part of the figorous analysisf the Rule 23 requirementsId.

Paintiffs argue class certification is proper in this case bectheselaims for both
putative classeariseout of Werner'sstandard and uniform policies and practjogkich apply
to all its drivers. Conversely, Bfendantsdentify numerous reasons wityass certification is
not warranted including that Plaintiffs again failed talequately define the propos€dlifornia
Class, and that Plaintiffs cannot establish the Rule 23(a) requirements of caiityyon
typicality, and adequacy, or the Rule 23(b) requirements of superiority and predonfmance
either class

Using the above frameworkye Gurt will rigorously analyze each prerequisite set forth
in Rule 23.

A. Rule 23(a) Requirements

1 Numer osity
Rule 23(a)(1) requires alassto be “so numerous that joinder of all members is

impracticable’ Fed. R. Civ. P. 23(a)(1) “No arbitrary rules regarding the necessary size of
-13 -
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classes have been establisheshd the court may consider the size of the clabs nature of
the action, the size of the individual claims, the inconvenience of trying indigdita] and any
other factor relevant to the practicability of joining dlétputative class membersPaxton v.
Union Nat. Bank688 F.2d 552, 559-60 (8th Cir. 1982)

There is no real dispel that numerosity existfor the proposedlasses Plaintiffs’
smallest proposed classasmprised of California residents that picked up and/or dropped off a
load in the state of California.Approximately 3,000 putative class members are California
residents. The Nebraska Class encompdsaesuck drivers who worked or work anywhere for
Wernef.]” It is undisputed that Werner employed thousands of drivers during the proposed
class periodand joinder of thousands of employees would be impractical. Therefore, the Court

finds numerosity isnet.

2. Commonality

Rule 23(a)(2) requires “questions of law or fact common to the class.FegkedR. Civ.
P. 23(a)(2) “Commonality requires the plaintiff to demonstrate that the class membess ‘hav
suffered the same injury.” Wal-Mart Stores, Inc. v. DukeH64 U.S. 338, 3480 (2011)
(quoting Gen. Tel. Co. of Sw. v. Falcod57 U.S. 147, 157 (1982)“[A] proponent of
certification must satisfy the commonality requirement by showing that a atlssgnaceeding
will ‘generate common answers apt to drive the raésalof the litigation” Bennett v. Nucor
Corp., 656 F.3d 802, 814 (8th Cir. 2014Voting Dukes 564 U.S. at 350 “Dissimilarities
within the proposed class are what have the potential to impede the genefaiommon
answers.” Dukes 564 U.S. at 35QquotingRichard A.NagaredaClass Certification in the Age
of Aggregate Proof, 84 N.Y.U. L. Rev. 97, 132 (200%1owever, the rule “does not require that
all questions of law or fact ised in the litigation be common . . . [and] indeed, even a single
guestion of law or fact common to the members of the class will satisfyothen@nality
requirement.” Dukes 564 U.Sat 368-69(internal quotation and citations omitted).

Plaintiffs identify a number oflegal and factual questions common to the proposed
classes.First, Plaintiffs allege that Werner's uniform practice and policy of paying drivers for
presumed mileage driven does not compensate drivers for all time actuatiydwaithough

Werner suggestsommonality does not existecausedrivers are not subject to thease pay
-14 -
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polices and packageand that the amount of supplemental and discretionaryvpags for
individual drivers in any given pay periqdt is undisputed that Wernemiformly compensate

all driversbased ora point to point mileagsystem. It is this uniform compensation system that
Plaintiffs allege systematically violates wage laws of California and Nebmsaesults in
uncompensated wotkme or rest breaks “Whether this method of payment is contrary to law is
a common question” to alWerner drivers and is capable of classwide resolutiore B&euch
2014 WL 1884000, at *3 (D. Neb. May 12, 2014grtifying class of employees subject to
uniform compensation policiespetrone v. Werner Enterinc, 2017 WL 510884, at *11 (D.
Neb. Feb. 2, 2017denying defendants’ motion to decertify a class because “Plaintiffs allege
they were victimized by a single and centralized common practice and policyy whformly
affected the entire class.”)

Plaintiffs furtherallege thatVerrer’s uniform paycheck deduction policies, including the
Personal Bond Policy and the $4 transaction fee charged by Werner, are unlawful under
California andNebraska law. These deductipaliciesare set forth in Werner's Handbook and
their lawfulnesscan be evaluated on a classwide basgighout reference to individual
circumstances.Plaintiffs also dlege that Werner’'s standardized wage statemednotsiot reflect
all the categories as required under Califooriélebraskadaw, including “accurately’stating the

number of hours worked(Filing No. 167 at pp. 1:34). Whether Werner's wage statements are

noncompliant withNebraskaandbr California lawis a question capable of classwide regsotu
Finally, Plaintiffs allege that Werner has failed on a compaide basis to provide drivers,
while working in California, with dutffree meal and rest periods according to California law.
Werner’s policy fortaking restbreaks is contained in the Handbook. Whether Werner’s policy
for rest breaks violates California law with respect taitgers while working in Californi@an

be answered on a classwide bashccordingly, theCourt finds commonality is established for

both classes.

3. Typicality
Rule 23(a) requires a named plaintiff to have claims or defenses which “ara tyfpihe
claims or defenses of the classFed. R. Civ. P. 23(a)(3) “This requirement is generally

considered to be satisfied if the claims or defenses of the representatives and bieesnoéthe
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class stem from a single event or are based on the same legal or remedial tRagtyrj 688
F.2d at 56362 (quotation marks and citation omittedY.ypicality means that there are “other
members of the class who have the same or similavagrees as the plaintiff Alpern v.
UtiliCorp United, Inc, 84 F.3d 1525, 1540 (8th Cir. 199§)otingDonaldson v. Pillsbury Co.
554 F.2d 825, 830 (197)7)“The burden of demonstrating typicality is fairly easily met so long
as othe class members have claims similar to the named pldintideBoer v. Mellon Mortg.
Co, 64 F.3d 1171, 1174 (8th Cit995) *“Factual variations in the individual claims will not
normally precludelass certification if the claim arises from the same eveoburse of conduct

as the class claims, and gives rise to the dags or remedial theoryAlpern, 84 F.3dat 154Q
(citation omitted). Typicality and commonality “tend to merge” because “[bloth serve as
guideposts for deterining whether under the particular circumstances maintenance of a class
action is economical and whether the named plaintiff's claim and the class clains® ar
interrelated that the interests of the class members will be fairly and adequatetyeara their
absence.” Dukes, 564 U.S. at 349, n.fquotingGen. Tel. Co. of Sw. v. Falcoa57 U.S. 147,
157-58, n.13 (1982)

Paintiffs contend theiclaims are typical of both proposethsesbecausehey held the
same position as all class members, had the same dsitiefined by the Driver Handbook, and
were subject to the sanm@iform policies and practicesSpecifically, Plaintiffs asertthey ‘were
paid based on Werner’s mileagased compensation model that did not pay faira# worked,
were not provided meal and rest periods in accordance with California mandates or in the
absence paid premium wages, experienced unlawful deductions from their paychecks, an
received wage statements that do not accurately show total vilagjadifig premium wages for
missed meal and rest periods), hourly wages, total hours worked, and hours andowages
compensable rest periotls (Filing No. 167 at pp. 186). The Courtfinds that the named

plaintiffs share grievances of thmutative classs and although there may be some factual
differences amongst some individual claims, such factual differences do nloidpracfinding
that typicality exists. BecausePlaintiffs’ claims are typical ofhie proposed classes, the Court
finds typicality is estabdihed.
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4. Adequacy of Representation

Rule 23(a)(4) requires plaintiffs to establish that “the representativesaitid¢airly and
adequately protect the interests of the classd. R. Civ. P. 23(a)(4)For a class represgtive
to be adequatdie orshe must be a member of the class she seeks to repr&saiishop v.
Comm. on Prof’ Ethics and Conduct of lowa State BAssh, 686 F.2d 1278, 1289 (8th Cir.
1982) This requirement focuses omhether “(1) the class representatives have common
interests with the members of the class, and (2) whether the class representthtwgsrausly
prosecute the interests of the class through qualified couRseltdn 688 F.2d at 5663. This
inquiry “servesto uncover conflicts of interest between named parties and the class they seek t
represent.”Amchem Prods., Inc., v. Windsé21 U.S. 591, 625 (1997)

Plaintiffs are California residents who work or worked for Wernéney assert thathey
will adequately protect the interests of all proposed class members bécamselaims are
typical of those of the proposeths®s they possess the same intereatsl theyhave suffered
the same injuries as the proposed @ass here isno conflict of interest between thmamed
plaintiffs and the prospective class mardas Plaintiffs are both part of the California Glas
and the Nebraska Class (which encompasses all drivers), and thus their interests in thés case a
the same as both putative classe$he representative plaintiffs’ legal claims or factual
circumstances do not suggdbat the representatives’ interegtspursuing the litigatiorwill
diverge from the clagssas a whole.Plaintiffs declare they understand the nature of the claims
and their duties to the clasgFiling No. 167 at ppl16-17. Class counseis qualified and

experienced, and has represented several class plaintiffs in similaractesmns. See e.g.,
Baouch et al. v. Werner Enterprises, Inc. et &12cv408Petrone v. Werner Enterprises, Inc.
et al, 8:11cv401 and:82cv307;Ayala v. U.S Xpress Enter., In@017 WL 3328087 (C.D. Cal.
July 27, 2017) Therefore, the Court finds the named Plaintiffs will adequately represémt

classes.

B. Rule 23(b) Requirements
Oncethe Rule 23(a) prerequisiteme establishedhe plaintiffs must then then establish
that their class fits into one of the provisions of Rule 23(b) in order to be ceriSiesel-ed. R.

Civ. P. 23(b)(3) Plaintiffs seek a “hybrid” class certification pursuant to bie¢a. R. Civ. P.
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23(b)(2)and 23(bj3). “The use of this sort of hybrid certification, insulating the (b)(2) class
from the moneydamage portion of the case, is an available approach that is gaining ground in
class action suits.Ebert v. Gen. Mills, In¢.823 F.3d 472, 480 (8th Cir. 2016)

1. Rule 23(b)(3)

Certification of aRule 23(b)(3)class requires that “questions of law or fact common to
class members predominate over any questions affecting only individual
members.”Fed.R.Civ.P. 23(b)(3)The rule “tests whether proposed classes are sufficiently
cohesive to warrant adjudication by representatiémichem Products, Inc. v. Winds&@21
U.S. 591, 623 (1997)lt is “far more demanding” than the requirement of comrtipndd. at
623-24

But Rule 23(b)(3)does not require plaintiffs seeking class certification to prove that each
element of their claim is susceptible to classwide prd®teAmgen Inc. v. Connecticut Ret.
Plans and Trust Fund4.33 S. Ct. 1184, 1196 (2013Rather, plaintiffs are required to show: (1)
“questions of law or fact common to class members predominate over any questionsgaffecti
only individual members”; and (2) “a class action is superior to otherélaimethods for fairly
and efficiently adjudicating the controversyFed. R. Civ. P. 23(b)(3)

Matters relevant to th&ule 23b)(3) determination include?(A) the class members’
interests in individually controlling the prosecution or defense of separatessdiB) the extent
and nature of any litigation concerning the controversy already begun by or against class
members; (Cthe desirability or undesirability of concentrating the litigation of the damthe
particular forum; and (D) the likely difficulties in managing a class actiofed. R. Civ. P.
23(b)(3)

a. Predominance

“When determining whether common questions predominate, a court must conduct a
limited preliminary inquiry, looking behind the pleadings, but that inquiry shouldniited to
determining whether, if the plaintiffsgeneral alleg#ons are true, common evidence could
suffice to make out a prima facie case for the clagsiken v. Domine Pizza, LIC, 705 F.3d
370, 377 (8th Cir. 2013)“In contrast toRule 23(a)(2)the issue of pramminance under Rule

23(b)(3) is quatative rather than quantitativelhus, that there is a common question does not
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end the inquiry as “the predominance criterion is far more demandingebert v. Gen. Mills,
Inc., 823 F.3d 472, 478 (8th Cir. 20{lWotingAmchem521 U.S. at 624 “The requirements of
the Rule 23(b)(3)analysis readily demonstrate why the district court must perform a rigorous
analysis before determining that issues common to the class predominate ovehasdiéfert
among the individuallass members.”ld. (citing Comcast Corp. v. Behren869 U.S. 27, 30
(2013). The predominance inquiry requires an analysis of whether a prima facie showing of
liability can be proved by common evidence or whether this showing varies frombeneo
member.” Halvorson v. Auto-Owners Ins. C@18 F.3d 773, 778 (8th Cir. 2013)

“The requirement of predominance under RulébX3) is not satisfied if ‘individual
guestions . . . overwhelm the questions common to the cl&geft v. Gen. MillsInc., 823 F.3d
472, 47879 (8th Cir. 201Gxiting Amgen Inc. v. Conn. Ret. Plans & Trust FurigB3 U.S. 455,
468 (2013). “An individual question is one where ‘members of a proposed class will oeed t
present evidence that varies from member to member,” while a common guestienwhee
‘the same evidence will suffice for each member to make a prima facie showing [or] theissue i
susceptible to generalized, claggle proof.” Id. at 479 (quoting Tyson Foods, Inc. v.
Bouaphakep136 S.Ct. 1036, 1045 (20)6)Whenreviewing for predominance;d court must
conduct a limited preliminary inquiry, looking behind the pleadinigst that inquiry should be
limited to deternming whether, if the plaintiffs’general allegations are true, common evidence
could suffice tomake out a prima facie case for the cltdsdn re Zurn Pex Plumbing Prod.
Liab. Litig., 644 F.3d 604, 618 (8th Cir. 20{quotingBlades v. Monsanto Co400 F.3d 562,
566 (8th Cir. 2009)

Defendants argutinatcommon issuedo not predominate due to the individual analysis
required for each putative class memb@&mong other issues cited by Defendants, theya
that no common proof can be used to determatesther a driver was paid below minimum
wage,why a driver skipped a rest break, whether a driver performed off the clock work on break,
whether a particular driver can claim an unlawful deduction, or to otherwise provgetama
The Court does not agree.

With respect to Plaintiffs’ claims that Defendants’ classwide pabitypaying drivers
based on miles driven faito compensatdriversfor time spent performing nedriving work

duties, Defendants’liability for depends on whether California and Nebraska require it to
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compensate drivers separately famn-driving job duties. And, although individual damages

may vary,“When one or more of the central issues in the action are common to the class and can
be said to predominate, the action may be considered proper under Rule 23(b)(3) even though
other important matters will have be tried separately, such as damages or some affirmative
defenses peculiar to some individual class mamb Bouaphakepl136 S. Ctat 1045 (internal
guotation omitted).In this case, any individual differences amongst the putative class members
are outweighed by common questions of law and fact.

Plairtiffs’ rest break claims arise under California law, which requires uninterrupted
thirty-minute dutyfree meal period after no more than five hours of work during shifts greater
than six hours and a second meal period after no more than ten hounk ah \sbifts greater
than twelve hoursCaliforniaWage Order No.-2001 88 11, 12Brinker Rest. Corp. v. Superior
Court, 273 P.3d 513, 528C@l. 2012) Although Defendants suggest Plaintiffs would have to
prove why they skipped breaks, the Wage Order “imposes an affirmative obligationrgn eve
employer to authorize and provide legally required meal and rest pieialasils to do so, it has
violated the law and is liable,and thusan individuals reasons for skipping breaks is not
relevant. Benton v. Telecom Network Specialists,,|63 Cal. Rptr. 3d 415, 436 (Cal. Ct. App.
2013) Defendants have a uniform rest and break policy set forth in its Drivers Hartokosexk
on federal HOSPIlaintiffs set forth severaheories |y which Defendants’ rest bregholicy
violates California law, includinghat the policy does not comply with duration and timing
requirements under California law on its face, and #&maployees are not paid for time spent
taking rest breaks or required tecord missed meal period€€ommon questiongredominate
with respect to these claims, because the legalitguch classwide polig can be evaluated
without reference to individual circumstances.

California law requires an employer to indemnify employé&s all necessary
expenditures or losses incurred by the employee in direct consequencelisthia@ge of his or
her duties.” Cal. Lab. Code § 2802). Nebraska lawpermits aremployerto deduct portions of
anemployee’s wagewhen“the employer has a written agreement with the employee to deduct”
funds. Neb. Rev. Stat§ 481230(1) WhetherDefendants’ policies for paycheck deductions
comply with these lawgand whetheithe agreement with Drivers Management is a “written

agreement” authorizing the deductiponan be evaluated on a classwide basis
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Plaintiffs’ wage statement claims arise undealifornia Labor Code § 226(ajvhich
requiresseveral itemized categorigacluding:

(1) gross wages earned, (2) total hours worked by the employ€®8) the number of

piecerate units earned and any applicable piece rate if the employee is paid on a

piecerate basis, (4) all deductions . (5) net wages earned, (6) the inclusive dates of

the period for which the employee is paid, (7) the name oénff@oyee and only the

last four digits of his or her social security number or an employee idehtfic

number other than a social security number, (8) the name and address of the legal

entity that is the employer . and (9) all applicable hourly rates in effect during the

pay period and the corresponding number of hours worked at each hourly rate by the

employeel.]
Cal. Lab. Code § 2268] This sectiondeems an employee to have stéfd injury “if the
employer fails to provide accurate and complete information as required by any one @f more
items (1) to (9), inclusive, of subdivision (a) and the employee cannot promptly and easily
determine from the wage statement alone one or’nobrihe above categoriesCal. Lab. Code
§ 226€)(2)(a) “Promptly and easily determine” is not a subjective standard as Defendants
suggest, but isan objective standard defined @kether“a reasonable person would be able to
readily ascertain the information without reference to other documents or ititsrrhaCal.
Lab. Code 8§ 226(e)(2)(C)Nebraska requireta wage statment showing, at a minimum, the
identity of the employer, the hours for which the employee was paid, the waged egrthe
employee, and deductions made for the empléydeb. Rev. Stat§ 481230(2) Whether the
uniform wages statements Defendants provalés employees comply with Nebraskad/or
California law (or whether thetatementsare required to comply with California law) can be
determinedn a classwide basis without reference to individual circumstances

Defendantdrequentlyargue the merits of Plaintiffs’ case; for example they assert the
classes should not be certified because “Plaintiffs have not offered any commancewade
support their claim that drivers were ungd under either Nebraska or California law[.]”
(Filing No. 178 at p. 34 However, “The question at class certification is not whether the
plaintiffs have already proven their claims through common ee&leRather, it is whether
guestions of law or fact capable of resolution through common evidence predominate over
individual questions.”In re Zurn Pex Plumbing44 F.3d at 61€iting Blades 400 F.3dcat 566-

67.
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Defendants alsoaise several defenses that they argue defeatominance. The Court
does find that Plaintiffs’ California Clasgefinition, which includes anyone who “picked up
and/or dropped off a load in California,” raisg®ice of law issueand questions with rpsct to
the applicability of California law. However, Plaintiffs’ alternative Catiia Class limited to
California residents resolves the Court’s concerns with respect to choice gipghedaaon of
California law at tis class certification stage ofgreedings. See, e.gyala v. U.S Xpress
Enterprises, Inc., 2017 WL 3328087, at *4 (C.D. Cal. July 27, ZR@)ntiff's class now
consists only of California residents asserting claims based solely on work performed
California, the choice of law analysis is no longer a predominance issue.”). Hawisigered
the law and facts and set forth by the partibe, Court finds common questions predominate
over the individualized concerns with respect to the claims raised by the Nelask and the

alternative California Class.

b. Superiority

The second prong of the Rule 23(b)(3) inquiry requires the class action to be “superior to
other available methods for the fair and efficient adjudication of the controveBaeFed. R.

Civ. P. 23(b)(3) “Implicit in the satisfaction of the predominance test is the notion that the
adjudication of common issues will help achieve judicial economydlentino v. Carter
Wallace, Inc., 97 F.3d 1227, 1234 (9th Cir. 1998aving to engage in separate threshold
inquiries for each class member prior to reaching the common issues does not @achote
economy but “will create judicial diseconomy3mith v. Brown & Williamson Tobacco Corp.,
174 F.R.D. 90, 94 (W.D. Mo. 1997)In evaluating superiority, a significant consideration is
whether he claims are too small to be litigated individualkmchem Prods., Inc521 U.S. at
617.

The @urt has carefully considered the factget forth inRule 23(b)(3)(A){D) and
considered the alternatives to a class actibhe common issues are well stated in the Fourth
Amended Complaint and documented by the record before the Court. The underlying basis for
liability and defenses are readily applicable to the individual class members genekally
nuances in the claims or defenses are outweighed by the efficiency benefits of aiclaghaict

involves questions of liability and defenses common to the individual claim@htsrelatively
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small amounbf damagest issuefor each litigant compared to the cost and effort of filing an
individual complainfrovides little incentive for class members to pursue individual claies.
Court is not aware of any individual actions pending for the same claims, and thi¢ Hastric
provided the venue for several similar (but i@ntical) class actions against Defendants for rest
breakand wage policiesAllowing the action to proceed as a class action will resthiggssues

in a single case and promote judicial economy, despite the potenfialltids of class
litigation. Thereforethe Court findsa class action would be thepsuior method for resolving
Plaintiffs claims Accordingly, thealternativeCalifornia Class and Nebraska Clatsuld be
certified pursuant to Rule 23(b)(3).

2. Rule 23(b)(2)

Rule 23(b)(2) provides that a class action may be maintained if “the partyirupplos
class has acted or refused to act on grounds that apply generally to the class, isalthat f
injunctive relief or corresponding declaratory relief is appropriate céisgethe class as a
whole[.]” Fed. R. Civ. P. 23(b)(2) “Rule 23(b)(2) applies only when a single injunction or
declaratory judgment would provide ieflto each member of the clasand “does not authorize
class certification when each class member would be entitled to an individualized of
monetary damages.Dukes 564 U.S. at 3661 “[C]ohesiveness is the touchstone of a (b)(2)
class[.]” Ebert v. Gen. Mills, In¢.823 F.3d 472, 480 (8th Cir. 2016)

In this case, the putative class memissskseveral forms of declaratory relidfutative
class members requeatdetermination under California and Nebraska law that Defendants’
policy and practiceviolatesminimum wagerequirementdy not paying for compensable time
(other than driving timeandis thus unlawful; a determination under California and Nebraska
law of the legality oDefendantspolicies and practices regarding wage deductions and itemized
wage staments a determination thaDefendants’ employees are entitled to the protection of
California law while working in California, and that Defendants failed to ¢pmjih California
law by not providing paid rest breaks and by not providing required fdestymeal period or
premiums for missed rest break8ecause all class members were subject to the same or

substantially same policiedothclas®s are sufficiently cohesive for purposes of maintaining an
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injunctive class. Therefore,the Courtfinds the alternative California Class and the Nebraska

Classes should additionally be certifipdrsuant to Rule 23(b)(2).

C. Appointment of Class Counsel

Swartz Swidler LLC (by Justin Swidler, and Richard Swartz), Law Offices of James M
Sitkin (by James M. Sitkin), Goldstein, Borgen, Dardarian & Ho (by David Borgen, James Ka
and Raymond Wendell), and the Turley Law Offices (by William Turley, David Max@é Jamie
Serb) seek appointment as Class Counsel pursuant to Rule E8fdghe reasons fully setrth
in their previously filed declaration§i(ing Nos. 651, 652, 653, 138), the Court finds these
law firms and the identified attornegsiould be appointeds Class Counsel pursuant to Rule

23(9).

D. Motion to Strike

Defendants request that ExhiBitbe strickenpursuant tad~ed. R. Civ. P. 3Dbecause it
was not timely produced in discovery or identified in R6€a) initial disclosures. Defendants
request Exhibits 3, 4, and 5 be stricken as they were not produced or identified duringygliscove

the exhibits are unauthenticated, and are inadmissible heaFstyg No. 175.

“On a motion for class certification, the evidentiary rules are not strictly apathied
courts will consider evidence that may not be admissible at tiialce Hartford Sales Practices
Litig., 192 F.R.D. 592, 597 (D. Minn. 199%eePostawko v. Missouri Dep’t of Cor2017 WL
3185155, at *4 (WD. Mo. July 26, 201{JTo create a rule that required evidence, much less
admissible evidence, to be submitted at the class certification stage, wounld tolass
certification motion into something akin to a motion for summary judgment, which would be
inconsistent with an expeditious resolution of class certificdjipRaxton 688 F.2d ab62 n14
(“Hearsay testimony may be admitted to demonstrate typicalityl)) consideration that the
rules of evidence do not strictly apphjpe Court will not strike Plaintiffs exhibits. The Court
need not address the ultimate admissibility of the proffendubits at this stage, but has
considered them when necessary for resolution afethewedmnotion for class certification.
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CONCLUSION

Having rigorouslyanalyzed the requirements Rbile 23, the Court finds th&laintiffs
have established &l certificationis appropriate under Rule 23(b)(2) and Rule 23(b)(3hef
Nebraska Clasdefined as all truck drivers who worked or work anywhere foekler after the
completion of training at any time since four years before the filing of this legah arttil such
time as there is a final disposition of this lawsuiThe Court further findshat Plaintiffshave
established that certification igppropriate under Rule 23(b)(2) and Rule 23(b)(3) of the
alternative California Class defined: adl truck drivers who, while working for Wernewere
California residentsandpicked up and/or dropped off a load in the state of California after the
compldion of training at any time since four years before the filing of this legal actidrsuaki

time as there is a final disposition of this lawsuilpon consideration,

IT IS HEREBY RECOMMENDED to the Honorable Joseph F. BatailloSenior
United State®istrict Court Judgethat
1. Plaintiffs’ Renewed Motion for Class Certificatiofriling No. 166in Case No.

8:14cv319Filing No. 71in Case No. 8:15cv287) lgganted

2. The Court certify thelternativeCalifornia Class limited to California residents;

3. The Court certify the Nebraska Class;

4. The Court appointhe named Plaintiffs infCase No. 8:1@V319 as the class
representativesind

5. The Court appoinSwartz Swidler LLC (by Justin Swidler, and Richard Swartz),
Law Offices of James M. Sitkin (by James M. Sitkin), Goldstein, Borgen, Dardarian
& Ho (by David Borgen, James Kan, and Raymond Wendell), and the Turley Law
Offices (by William Turley, David Mara, and Jam&erb) as Class Counsel.

IT ISORDERED: Defendants’ Motion to Strike Plaintiffs’ Exhibits Offered in Support
of Plaintiffs’ Renewed Motion for Class CertificatiorFillng No. 175 in Case No.

8:14cv319Filing No. 80in Case No. 8:15¢cv2819 denied.
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Dated this28thday of February, 2018.

BY THE COURT:
s/ Michael D. Nelson
United States Magistratkidge
ADMONITION
A party may object to a magistrate judge’s ordeffiodings and recommendation by
filing an objection within fourteen (14) days after being served with a copy obrther or

findings and recommendatioMECivR 72.2. Failure to timely object may constitute a waiver
of any objection.
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