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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

PROTECTIVE ORDER

FEDERAL DEPOSIT INSURANCE )
CORPORATION as Receiver for Mid City )
Bank, Inc., )
)
Plaintiff, ) Case No. 8:14v-00346
)
VS. )
)
)

PATRICIA M. FITL, as Personal Representativ
of the Estate of James GFitl, Deceased, )
)
)

Ay

Defendant.

This matter comes before the Court upon the Joint Motion for Protective @kidgrl9)
by the Plaintiff, Federal Deposit Insurance Cogpion, as Receer for Mid City Bank. Inc.,
Defendant Patricia M. Fitl, as Personal Representatovke the Esate of James G. Fitl,
(individually, “Party” and collectively, “Parties”)There being no objection by any Party to the
entry of this Order and the Court having considered the grounds for the entry of thisitOsde
the opinion of this Court that the Joint Motion for Protective Order should be grantbd i
aboveeaptioned action (“Action”).

1. Scope. All materialsproducedor adducel in the course ofdiscovery including
initial disclosues, reponse to discovery requests, interrogatory responsesgepositio
testimony and exhibits, rrd information derived directly thesfrom (hereirafter ollectively
“documents”), shall be aubject to this Order conerning Coriidential Informaion as déined
bdow. The term “document” is comprehensively defined to be synonymous in meaning and
equal in scope to the usage of the term in Rule 34(a) of the Federal Rules &rGoetiure,

which defines document to include writings, drawings, graphs, charts, photographs, phone
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records, and other data compilations from which information can be obtair@d. Orcer is
subject tothe Local Rulesof this Districtandthe Federal Rulesof Civil Procedure on matters of
procadureand céculation of time periods.

2. Confidential Information. As usedin this Order, “Cafidential Information”
means information designaéd as “CONFIDENIAL-SUBJECTTO PROECTIVE ORDER”
by the producing Party thadlfs within one or more othefollowing cateories:

(@) information prohbited from disclosureby Part 309 of the Federal Deposit
Insurance Corporation (“FDIC”) Rules and Regulations, Part 261 of the Fedssl&&oard
Rules and Regulation$e laws of the State of Nebraska, and any other federal or state laws;

(b) information that reveals trde screts;

(c) resarch, echnicd commercial orfinancial information that the Party has
maintainedas onfidertial;

(d) personal, financial or professional information that is generally
unavailable to the public;

(e) personaidentity information and other information concerning persons
entities related to Mid City Bank, In€the Bank”) and/or any of its predecessors, successors, or
affiliates, including, but not limited to, bank account information, customer bankdsgco
signature cards, bank statements, general ledger entries, deposit informati@tateddecords
or documents that contain any names, addresses, account numbers, social security datreer
of birth, or other identifying information;

() documents or information related to lending transactions, loans, or

extensions of credit to any borrower, including, but not limited to, loan applicafioascial



statements and credit reports, business and personal state and federal income tax forms,
correspondence, and related loan documentation;

(g) personnel or employment records of a person;

(h) income @axreturns (including #aded schelulesand brms), W-2 forms
and 1099 érms;

() information concerning state or federal regulatiors@pervision of the
Bank in whatever form, whether preliminary or final, including, but noitéd to, reports of
examination or inspection, regulatory correspondence, reports, orderspramela, or
agreements;

() information relating to the appointmemnt service of the FDIC as receiver
for the Bank, including, but not limited to, any information or loss or estimates of such loss on
assetsi(e. loss share agreements and loss share certificates), and any administrative depositions
or examinations conducted by the FDIC; and

(k) information relating to state or federal administrative, criminal, or
regulatory enforcement proceedings.

Information or doamentsthatareavailable tathe public may notbe designated @1 Coriidertial
Information.
3. Desigration.

(&) Except as may be subsequently agreed by the Parties in an ESI protocol or
otherwise ordered by the Court, the following shall be the process for designating dgcasnent
Confidential Information. AParty may designata documentas nfidertial Information for
protection uncer this Orderby placing or dfixing thewords “CONFIDENIIAL - SUBJECTTO

PROTECTIVE ORDER” onthe documat in amamer that will not interfere with thelegibility



of the daumert or by so designating in a lettserved withthe productionor within five (5)
days thereafter The making “CONFIDENTIAL - SUBJECTTO PROECTIVE ORDER”

shall beapplied prior toor atthetime of the da@umerts are prducedor disclosed. Applyig the
marking “CONFIDENTIAL - SUBJECTTO PROECTIVE ORDER” to adocument des not

meanthat the document ha aly statis orprotedion by staute or aherwise excepto the extent
and Dr the purpcsesof this Oder. Any copies that are made of any domens marked
“CONFIDENTIAL - SUBJECTTO PROTECTIVE ORDER” shall alsobe so markedexcept
that indices, elecwnic databasesor lists ofdocumerts that do not contain subsartial portionsor

images ofthe text of marked documents and do ot otherwise disclosethe substance of the
Corfidential Informaion arenot required tobe marked.

(b) Information may be designated as Confidential Information only if the
designating Party has a gefaith basis for believing the information is included under the
definition set forth in Paragraph 2 above.

4, Depositions

Unlessall Partiesagreeon the reord atthe time the deposition testmony is talen, all
depositiontegimony takenin this caseshall be treated as Corfidential Informaion untl and
through 21 days after the Parties’ receipt of the final depogsrmscript. No leer hanthe21st
day dter receipt of te final deposition @inscript, a Party may sex¥ a Ndice of Designationo
all Parties of recordas tospecific portions of thetedimony that are designatedCorfidential
Information, an thereafter only thoseportions identified in the Notice of Designationshall be
proteded by thetermsof this Order. The failure to s=rve atimely Notice of Designationshall
waive any designain of tegimony taken in that deposition & Corfidential Information, utess

otherwseorderedby the Court.



5. Protection of Confidential Information .

(@) General Protections. All Confidential Information provided pursuant to
this Orderis provided solely and exclusively for purposes of litigating this Action, including any
appeal thereof. Absent further written agreement between the Parties or @udbe of this
Court, all such materials shall be maintained confidential pursuahist®tder and shall not be
disclosed, discussed, or in any way divulged to any person for any other purpose, except as
permitted under this OrdefThe transmission of Confidential Information between the FDIC in
its capacity as receiver for the Baakd he FDIC acting in its various other capacities shall not
constitute disclosure for purposes of this Order. Any such Confidential Informatremitted
among various capacities of the FDIC shall remain subject to this Order andhifisitpon on
disclosure.

(b) Exceptions to Nondisclosure The Parties agree that the Confidential
Information shall be used only to investigate, analyze, litigate, and resawiction, including
any appeal thereof. The Parties may disclose Confidential Informratieived pursuant to this
Order to the following persons or entities:

1) Continental Casualty Companyas issuer ofPolicy No. 287463208

(“D&O Insurer”), its personnel (including, but not limited to, its Board of
Directors, attorneys, investigators and senigecetives, officers and
employees) and its counsel conducting, assisting, monitoring, reviewing or
making determinations with regard or related to the investigation, analysis

and/or resolution of the claims asserted by the FDIC in its Complaint in
this acton (“FDIC-R Claims”);

2) counsel (together with any employees of counsel) engaged by any Party to
assist or participate in the evaluation and resolution of the fDIC
Claims;

3) vendors, investigators, consulting experts, testifying experts, consultants,
mediabrs, and arbitrators engaged by any Party or their counsel to assist
or participate in the preparation and trial of this action;



4)

5)

6)

7)

8)

9)

10)

11)

contractors, or those persons specifically engaged for the limited purpose
of making copies of documents or organizing or processing documents,
including outside vendors hired to process electronically stored
documents;

deposition witnesses in this Action to whom disclosure is reasonably
necessary in preparation for or at the time of providing testimony.
Witnesses shall not retaia copy of documents containing Confidential
Information, except withesses may receive a copy of all exhibits marked at
their depositions in connection with review of the transcripts. Pages of
transcribed deposition testimony or exhibits to depositidret t@re
designated as Confidential Information pursuant to this Order must be
separately bound by the court reporter and may not be disclosed to anyone
except as permitted under this Order;

reinsurers, regulators, auditors, or other entities to whom a Party or its
insurer may be required to respond or report to in the ordinary course of
business regarding the subject matter of the FRIClaims, but only to

the extent that such persons or entities are already subject to substantially
similar confidentiality obligations as those set forth in this Order;

individual Parties and employees of a Party but only to the extent those
employees are involved with or making determinations regarding the
FDIC-R’s Claims;

other Bank officers, directors, employees, irglggent contractors, or
outside accountants or auditors who performed work for the Bank;

any officer, drector or employee of the NebrasRapartment of Banking
and Finance;

any witness contacted by counsel for a Party, whether such witness will or
will not testify at trial or in deposition in this Action;

Court officials and jury members involved in this Action including court
reporters, certified translators or interpreters, and other Court personnel as
are necessarily incident to the conduct of discaveéng conduct of
depositions, the preparation for the trial or the trial itself.

If and to the extent anarty believes that Confidential Information should be disclosed to any

person not specifically covered within the foregoing list, such Party shall requestettahér

Party consent to the disclosure of Confidential Information to such proposedmnecifine other

Partiesshall review the request in good faith and respond to it within five (5) busingss Na

Party waives its right to seek passion from the Court to disclose to the proposed person in the
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event that the terms of the consent cannot be agreed upon. In no event shall any Confidential
Information be disclosed to any Party, by consent or by identification in the foregoing list,
without such person first having executed the appropriate acknowledgements and agreements
required herein.

(©) Confidentiality Order Certificate . Confidential Information may only
be disclosed to persons or entities identified in subparagraphs 5¢q){1) Persons or entities
identified in subparagraphs 5(b)(1) (with counsel signing for the D&O Insurer and ifsrigw
5)(3), (4), (5), (8), (9) and (10) must sign a written Acknowledgment and Agreement to be
Bound, in the form attached as AttachmentThe signature of any representative with authority
to sign on behalf of an entity is sufficient to bind the entity, and all persons employed or
otherwise retained by the person or entity. The Parties shall keep all ofrebpective
Agreements to Maiain Confidentiality containing original signatures.

(d) Control of Documents. Counselfor the Parties sall make reasnable
efforts to prevent unauthored or inadvertentdisclosureof Corfidential Information. Counsel
shall maintan the originals of the forms signed by pesons ackawledging theirobligations
unde this Orcer for aperiod of thre years #er the temination of thecas.

(e) Counsel's Obligation to Inform. Prior to disclosing Confidential
Information to any person pursuant to paragraph 5(b), counsel shall:

1) Apprise that person dhe confidential nature of the documents;

2) Apprise that person that this Court, pursuant to this Order, has restricted
the use of sucdocuments by such person; and

3) Show that person a copy of this Order, specifically informing him of the
contents of thiaragraph

6. Inadvertent Failure to Designate An inadwertent failure to designatea
document a Corfidential Informaion does rot, standirg alore, waive the right toso designte
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the docunen; provided, however, tlat a failure to srve atimely Notice of Designatiorof
deposition testimony as requiredy this Order, even if inadwertent, waives any preiction for
depositian testimony. If a Party designas adocumentas Cofidential Information after it was
initially produced the reeiving Party, onnotification of the designation, must maka
reasondle effort to asaire that the doaument is trededin acordarce with theprovisions ofthis
Order. No Paty shall be found to hawe violated this Order for failing to maintan the
confidertiality of material during atime whenthat material hasnot been designat¢d Corfidential
Information, even wherehe failure to sodesignate was irdwvertent and where he material is
subsequently desigrest Corfidential Information.

7. Filing of Confidential Information. This Order does rot, by itsef,
auhorize thefiling of any daument umer ®al. Any Party wishing to file a document
designatdas Cafidential Information in connedion with amotion, brief or ather submission to
the Court mat canply with LR 7.5

8. Challenges bya Party to Desigration as Confidential Information. The
designation of any aterial or documentas Mnfidertial Information is subgct to challege by
any Party. A Party shall not be obligated to challenge the propriety of a designation of
confidentiality at the time made, bonust do so at least 30 days before the close of discovery in
the case. fefollowing proedureshall apply to any suctchallenge.

(@) Meet and Confer. A Paty challenging thedesignationof Corfidential
Information must doso in good &ith and must bgin theprocess by coferring directlywith
counséfor the designating Brty. In conferring, thechallenging Party nast explainthe basisfor
its belief that the confidertiality designatiorwasnot prgper and nmust give the designating Brty

anopportunity to reviewthe deignated raterial, to remnsider the designation, ash if no change



in designations dfered, to explain he basisfor the designation The designang Party must
respnd to he challegewithin five (5)business dys.

(b) Judicial Intervention. A Party thatelectsto challenge a coiidentiality
designation ray file andserve amotionthat identifies te dallenged raterial andsetsforth in
detail the basisfor the dallenge. Eeh such motion nust be acconpanied bya competent
declardion that affrms that the movant ha canplied with the meetard confer requirenents of
this procedure. The burden of pesuasionin any suchchallenge proeedirg shall beon the
designating Party. Untilie Caurt rules onthe challenge, # Partiesshall @ntinue totreat the
materials as Cafidertial Information under the 'ermsof this Order.

9. Action by the Court. Applications to the Court ér an orde relating to
materialsor doauments @signaéd Canfidertial Information shall be by motion. Nothirg in this
Order orany actionor agreenentof a Party unaer this Orcer limits the Court’spower tomake
orders concerning the disclosure otdmens praducedin discovery or atrial.

10. Useof Confidential Information or Information at Trial. Nothing in this
Order $all be construedto affectthe use of any dmmert, material, or information at any trial
or hearing. A Party thatintends to presat or that anticipates that another Farty may present
Confidential information at ahearing or trial shll bring thatissueto the Court’'sandthe Partes’
atention by motion or in a prerial memaamdum wthout discloshg the Corfidential
Information. The Court @y therafter makesuchordes asare neessaryto gowern the useof
suchdocumerts or irformétion attrial.

11. Confidential Information Subpoenaedor Ordered Produced in Other
Litigation.

(@) If a receiving Party is seed with a subpoenaor anorde issuedin other

litigation that would compel dsclosureof any naterial or document designateuh this action as



Confidertial Informaion, the receiving P&y must immediatelynatify the designiéng Party in
writing after re@iving the submena or order. Such notifcation must ncludea wpy of the
subpoenor court ader.

(b) The receinng Party alsanust mmediatéy inform in writing the party
who caugd the subpcenaor arder toissuein the other litigation that same or all of the material
covered by thesubpoena or orcer is thesubject of this Order. In adlition, the receiving Pay
must celiver acopy of this Order pomgtly to the paty in the other adion that caused the
stbpoenao issle. If any Party objects to the production of Confidential Information subject to a
subpoena, the receiving Party shall not produce the Confidential Information absentaeur

(c) The purpose oimposing tlesedutiesis to alert the interesed persas to
the existenceof this Order and to afford the designatg Party in this asean opportunity to try
to protect its Canfidertial Informaion in the court from which the sulpoera or order issed.
The designang Party shall ear the burden and thexpenseof sesking protction in that wurt
of its Cafidential Information, and noihg in these provisions shold be construed as
authorizng or encouraing a receiving Party in his actionto disokey a lawfuldirective from
arother court. Theobligations setforth in Paragraph 11 m&in in effect while aPaty has in its
possesgin, austady or contol Corfidential Information of another Party to th case.

12. Obligations on Concluson of Litigation.

(@) Order Continuesin Force. Unlessotherwise agreedr ordered, this
Order stall remain in force after dismissalor ertry of final judgment not subject to further
appeal.

(b) Return of Documents. Within ninety (90) daysféer final adjudication

of this Action, including any resolutiothrough settlement, all Céidential Informaion and
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documens marked “CONFIDENTIAL - SUBJECT TO PROECTIVE ORDER” urder tis
Order, ncluding ceies asdefinedin 1 3(a), $all bereturnedto the praucing Rarty unless: (1)
the Paties agredo destrudion to the extent practi@able inlieu of return; or (2) as todocumaets
bearing he notations summaions, or aher merntal impressims of thereceivingPaty, that Party
elects todestroy the doaments andcertifies to the prodicing Rty that it has done so.
Notwithstanding theforegoingrequiranernts toreturnor destroy docunerts, canselmay retain
atorney work praduct, includirg an irdex thatrefers or redtes to designaté Corfidential
Information so long as tlat work productdoes not duplicaé verbatim subsrtial portions of
Corfidential Informaion, and onecomplete setof all doauments iled with theCourt includiry
those fled unde seal. In addition, the Parties and their counsel and insurers and theirl counse
may retain Confidentidinformation as reasonably necessary to comply with future requests for
review by insurers, reinsurers, auditors, and regulators, or as necessary teeexernforce
subrogation rights. When such retention is no longer needed, such persons andskalities
return to the producing Party the retained documents or destroy those docuitiféntsinety
(90) days after such retention is no longer requirendy r&tained Corfidential Information shall
continue tobe proeced unde this Order.  This paragraph does not apply to any documents or
information ordered produced by a court without the limitations set forth in this.Orde

(c) Deletion of Documents filed under Seal from Electronic Case
Filing (ECF) System. Filings urder sal shall be deleied from the ECF systenonly upon
order of the Court.

13. Order Subject to Modification. This Order shall not be amended, modified,

or terminated without Order of the Court.
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14. No Prior Judicial Determination. This Order is ertered based on the
repregntdions and agreenerts of the Paties and for the purpcse of facilitating discovey.
Nothing herein dall beconstruedor presented as agjudicial determination that any dacument or
material designéed Corfidential Informaion by counsl or the Partes is entitled to protedion
unde Rule 26(c) of the Federal Rués of Civil Procedure or d@herwise until suchtime as the
Court mayrule on aspecific document oissue.

15. Persons Bound. This Order shall ake efect whenentered ard shall be
binding upon dl counsel of recordandtheir law firms, the Parties,and persons ate sulgct to
this Order by its tems.

16.  Miscellaneous.

(@) Agreeing to, producing, or receiving Confidential Information or
otherwise complying with this Order shall not prejudice a Partyght to object to the
production of documents they consider not subject to discovery, or object to the aiiyhenti
relevance, or admissibility of any document, testimony, or evidence.

(b)  Nothing in this Order shall prevent a producing Party from usisghers,
or its own Confidential Information for any purpose not involving this litigation.

(c) Except as specifically stated herein, this Protective Order shall not affect
any rights of the Parties under the Federal Rules of Civil Procedure akr@dbeal Rules of
Evidence.

(d)  The production of material protected by the attorakésnt privilege or the
attorney work product doctrine (“Protected Material”) shall not in any way prejuttie

producing Party and shall not constitute a waiver, or estoppel, or otherwise prevent theagroduci
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Party from asserting any privilege or other ground for withholding such Protectedad\fxteri
production in the course of discovery in this case.

(e) A producing Party shall have 45 days after one of its coumshkls case
becomes actually aware that Protected Material has been produced in which to request.its re
All such requests to return Protected Material shall be in writing to lead counsel fortiai,Pa
shall state when counsel became aware optbduction of the Protected Material, and shall, if
possible, identify the produced Protected Material by Bates range(s) or otheredoalentifier.

A producing Party’s counsel shall be conclusively deemed to be actually awaRrdtestted
Material was produced at the time the producing Party’s counsel is served with an esthibit i
trial that specifically lists the Protected Material.

() The Parties agree, and the Court hereby orders, that the production of
Protected Material cannot providévasis for any third party to seek disclosure or production of
the material viewed based on waiver, abandonment, estoppel, prior disclosure, dhany o
theory, claim, or argument. Pursuant to Federal Rule of Evidence 502(d), the production of
ProtectedMaterial shall not waive the claim of privilege or protection in any other federal or
State proceeding.

(9) In the event additional parties join or are joined in this litigation, they shall
not have access to Confidential Information until the nguilyed party, by its counsel, has
executed and, at the request of any Party, filed with the Court, its agreement tg beund by
this Order.

(h)  The Parties agree to be fully bound by this Order pending its entry by the
Court, and any violation of this Order shall be subject to the same sanctions and pasaities

the Order has been entered.
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IT 1S SO ORDERED.

DATED June 8, 2015.

BY THE COURT:

S/ F.A. Gossett
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

FEDERAL DEPOSIT INSURANCE
CORPORATION as Receiver for Mid City
Bank, Inc.,

Plaintiff, Case No. 8:14v-00346
VS.

PATRICIA M. FITL, as Rersonal Representativ
of the Estate of James Gritl, Deceased,

Defendant.

ACKNOWLEDGMENT AND
AGREEMENT TO BE BOUND

The undersignedereby acknowledgeshat he'shehas readthe Orderdated
in the aboveeapioned a&tion and athchedhereto, undersands the temrms thered, and ageesto
be bound byits terms. The unersigned sbmits to the jurisdiction of the United States District
Court for the District of Nebraskan maters reéting tothe Orderand umnlerstands tat the terms
of the Order obligatehim/her to use materials designted as Cafidertial Informaion in
acordarce with theOrder solely r the puposesof the abovesapticned action, and not o
discloseany such Cofidential Information to any othe persam, firm or concen.

The undersignedcknowledges tht violation of the Order nay result in penalties for
contempt of court.

Name:

Job Title:
Employer:
Business Address:

Date:

Signature

OMA-3816671
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