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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT ORNEBRASKA

KARNELL BURTON,
Petitioner, 8:15CVv417
VS.
MEMORANDUM
SCOTT FRAKES, AND ORDER
Respondent

This matter is before the Court on the Petition of Karnell BurtBurton’) for a
Writ of Habeas Corpus under 28 U.S.C. § 2254. For the reasons sthied the

Petition is denied and no certificate of appealability shalkiss

l. BACKGROUND

In 2008, a drug salturned violentausedhe death of Timothy Thomas and the
hospitalization of Marshall Turner. The State of Nebrgs&sate) charged Burton with
first-degreemurder, attemptedseconddegreemurder, firstdegreeassault, and three
counts of use of a deadly weapon to commit a felony. On October 29, 2QQry
convicted Burton of manslaughter, attempsedonddegreemurder, firstdegreeassault,
and three counts of usd a deadly weapon to commit a felonfdurtoris trial counsel
moved to set aside the conviction one of the couns of use of a deadly weapon to
commit a felony and the state triaburt granted the motionThe trial court sentenced
Burton to 80 to 130 years in prisorBurton appealed the convictioand assignedhe

following four errors:

1. The trial court violated Burtds rights under Nebraslsaspeedytrial act,
Neb. Rev. Stat. § 29207, by allowing the State to file an amended
information.
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2. The trial court wrongfully denied Burttsm motion for mistrial based on
prosecutaal misconduct when the prosecutor referred to statements not in
evidence duringhe Statés rebuttal in closing arguments

3. The trial court errecunder the Nebraska Rules of Evidend&b. Rev.
Stat.8§8 27101 to 271013,by refusing to allow Burtoto present evidence
that twoof the Statés withesses were members of a violent street.gang

4, The trial court abused its discretion by giving Burton an exeessantence.

On direct appeal, the Nebraska Supreme Court affirmed the trialacwlrejectd
all four grounds Burton' s appellatecounsel who was also higrial counsel, withdrew
after the Nebraska Supreme Court affirnted sentence. Burton then moved for state
postconviction relief in Douglas County District Court, claimingrtéen grouds for
relief and asking thdistrict court to vacatehe convictions and sentences. The district
court denied Burtors motion without an evidentiary hearing. The Nebraska Court of
Appeals affirmed the district courtBurton filed a petition for furthereview with the
Nebraska Supreme Courased ortwo of the thirteen grounds Burton claimed1) his
trial counsel was ineffective because he failed to protect Burton frimalictive
prosecution and (2he district court erred by failing to instruct the jury of a lesse
included offense The Nebraska Supreme Codenied Burtois petitionand did not bar

the case

On November 13, 2018Burton filedthis Petition for theWrit of HabeasCorpus
under 28 U.S.C. § 2254lleging ten grounds for relief. On March 17, 2016, Burton
amended his petition to add another ground for religfie elevenclaimsin Burton’s

amended Petition are

1. Burton's tial counsel was ineffective for failing to object to thetesta
district courts finding that a continuance was maddurtons request.

Burtoni's trial counsel was ineffective for not filing a speedy tliatharge.

Burton's trial counsel was ineffective for failing to request a lesserdedu
offense and jury instructioren alesser included offense.

4. The trialcourt violated Burtots right to a speedy trial by allowing the State
to file an amendethformation.
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5. The trial court erred by refusing to allow Burton to preévevidence that
two of the Stateés witnesses were members of a violent street gang.

6. The trial court gave Burton an excessive sentence.

The prosecutor committed prosecutorial misconduct by referring to
statements not in evidence during the Sgatebuttal in closing arguments.

8. The trial court committed plain error or abused its discretion byvip
the State to file a second amended information.

9. Thetrial court committed plain error or abused its discretion by granting a
continuance when the defendant asked for the continuance in the
alternative!

10. The district courcommitted plain erroby failing to instruct the juryn a
lesser included offense.

11.  Burton's trial counsel was ineffective because he failed to protect Burton
from vindictive prosecution.

[I. EVIDENTIARY HEARING
Because this Petition was not dismissed during preliminangwewvhis Court

must determine if an evidentiary hearing icessary. Rule 8(a), RulesGoverning
Section 2254 Ca&s in the U.S. District Courts*[T]he judge must review the answer,
any transcripts and records of stateirt proceedings, . . . to determine whether an
evidentiary hearing is warrantedlt. After examining the record, the Court finds that

no evidentiary hearing is required.

. LAW
A. Habeas Corpusfor State Prisoners
Individuals instatecustody may petition federal courts for a writ of habeapus

if their custody is“in violation of the Costitution or laws or treaties of the United
States’ 28 U.S.C. 8 2254(a) “[I]t is not the province of a federal habeas court to
reexamine stateourt determinations on statev questions.” Estelle v. McGuire 502
U.S. 62, 6768 (1991).

This allegationwas added in the amended Petition.
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B. Exhaustion
A person in state custody whpetitionsfor a writ of habeas corpus must first

exhaust his remedies in the courts of the state. 28 U.S.C. § 2254(b)¢1 applicant
shall not be deemed to have exhausted the remedies &vaighe courts of the State
... If he has the right under the law of the State to raise, by any l@egieocedure, the
guestion presented.ld. at § 2254(c). A claim is exhausted if theraos'avenue of state
relief ‘still open to the habeas applicant at the time he files lpicapon in federal
court!” Grass v. Reitz643 F.3d 579, 584 (8th Cir. 2011) (quotidgmphrey v. Cady
405 U.S. 504, 516 (1972)).

C. Procedural Default
Procedural default ielated to exhaustion but is a separate isfretke v. Haley

541 U.S. 386, 392 (2004)Procedural default is not statutory; it is basadhe judicial
doctrine of adequate and independent state groutaey, 541 U.S. at 3933, If a state
would havean adequate and independent state ground for decknalgim, then the
federal court will not hear thelaim. Id. “If a prisoner has not presented his habeas
claims to the state court, the claims are defaulted if a state pratedle precludes him
from raising the issues now.Middleton v. Roper455 F.3d 838855 (8th Cir. 2006)
(quotingAbdullah v. Grooser5 F.3d 408, 411 (8th Cir. 1996))

In order to present a claim to a state court, a petitioner firgdk[e] one
complete round of the Staseestablished appellate review procesg’Sullivan v.
Boercke] 526 U.S. 838, 847 (1999)in Nebraska, this requires the petitionestdmit
his claim in a petition for further reviewo the Nebraska Supreme Courfkins v.
Kenney 410 F.3d 451, 455 (8th Cir. 200%)\dditionally, the prisoner must alert the state
court that he is presenting a claim under the United S@dastitution and not merely a
similar state provision.Duncan v. Henry513 U.S. 364, 3666 (1995) “[l]n order to
fairly present a federal claim to the state courts, the petitionst [nefer] to a specific

federal constitutional right, a particular constitutionedyision, a federal constitutional



case, Or a state case raising a pertinent federal constitutisnalirsa claim before the
state courts.”Turnage v. Fabian606 F.3d 933, 936 (8th Cir. 2010) (quoti@grney V.
Fabian 487 F.3d 1094, 1096 (8th Cir. 2007)).

Nebraska allows for state collateral postviction reviewunder the Nebraska
Postconviction Act“(State Act). Neb. Rev. Stat. § 23001 et seq Under Nebraska
law, “an appellate court will not entertain a successive motiondsicpnviction relief
unless the motion affirmatively shows on its face that the Ipalstsl upon for relief was
not available at the time the movant filed the prior motfo State v. Sims761 N.W.2d
527, 533 (Neb. 2009) The applicablestatute of limitations for state pesbnviction
review is one year froni[tlhe date the judgment of conviction became finalthuy
conclusion of a direct appeal or the expiration of the time forgfialndirect appef]”
Neb. Rev. Stat. § 29001°

In Nebraska, if a party does not object to a trial ¢ceuattion the actionwill not
be considered by an appellate coustate v. Archie733 N.W.2d 513, 533 (Neb. 2007).
One exceptiond this is plain error.ld. “Consideration of plain error occurs . at the
discretion of an appellate cojt Id. While appellate courts have the abilityeamine
plain error on direct appeaf[p]lain error cannot be asserted in a postconviction
proceeding to raise claims of error by the trial cbuistate v. Sepulved@75 N.W.2d
40, 46 (Neb. 2009).

If a claim is deemed to be procedurally defaulted, the petitiorust fit into one

of two exceptions for the federal court to hear the cla®ardon v. Arkansas823 F.3d

~ ?Burton has not affirmatig shown the claims were not aatile Thus, any
claims he has not previously presented will be barrethbyprohibition of successive
motions and ardefaulted.

Becausemore than one year has passed since the Biaton’s judgment of
conviction became finathe statute of limitatioshasrun for all of Burtons claims He
IS no longer able to bring them in state court and, therefiase exhausted every claim,
even if he had not previously presented the claimy claims he has not previously
presented will béarred by the statute of limitations and dedaulted.
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1188, 1196 (8th Cir. 2016) (citinGlemons v. Luebbers881 F.3d 744, 750 (8th Cir.
2004)).

The first exception is cause and prejudidd. Adequate cause requires a factor
external to the defense team, such as mental incapdditg prisoner.Gordon 823 F.3d
at 1196 (citingMurray v. Carrier, 477 U.S. 478, 488 (1986)). Prejudice results when
there is a reasonable probability the cause affecedulbcome. Banks v. Dretke540
U.S. 668, 6989 (2004).

The second exception is the miscarriafigustice exception.House v. Be]l547
U.S. 518, 536 (2006). The test for a miscarriage of justice is “in ¢ighew evidence,
‘it is more likely than not that no reasonable juror would have fqetdioner guilty
beyond a reasmble doubt! Id. at 537 (quotingSchlup v. Delp513 U.S. 298, 327
(1995)).*

D. Merits Review
If the petitioner reaches review on the mefds a claim that wagreviously

adjudicated in state coutie must showhateither (1) the state court’s agsis“resulted
In a decision that was contrary to, or involved an unreasonableaion of, clearly

established Federal lawor (2) “the court based its decision on an unreasonable

“In his brief, Burtoncontendsthat any claims procedurally barred by a failure to
present them to a state court fit into an exception to procedefealltiwithout specifyin
which one. Burton ar?Bethat any failure to present claims was “because of the
ineffective assistance or counsel, and to not allow lermproceed on same would be a
manifest injustice.” This fusion of the two exceptions is insigfit to excuse procedural
default. Ineffective assistance of counsel cannot excuse pratedefault because
counsel is not external to the defense team. Because Burésnndt present any new
evidence or argue his actual innocence, he does notdittlie miscarriage of justice
exception. Any of his claims that are procedurally defaultederessarily barred.
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determination of the facts based on the evidence presentedprotkeding. 28 U.S.C.
§ 2254(dy

IV. ANALYSIS
A. Claims Onethrough Three
Burton did notadvanceany ofthesethree clains during his direct appealWhile

Burton initially raisedtheseclaims in his petition for collateral review in state cqure
did not pursue tlseclaims up to the Nebraska Supreme Cduigince he would now be
barred from making claisone through three in state court by the StatésAmtohibition
of successive petitions and its statute of limitations, claims toreugh three ar
procedurally defaultedSee Haley541 U.S. at 39®3.

B. Claims Four through Six
Burton's fourth claim is that the trial court violated Burtemight to a speedy trial

by allowing the State to file an amended informatiddurton addressed speedytrial
claim during his direct appeabf the state conviction, alleging violations of Neb. Rev
Stat § 291207 He explained that he had diligently pursued his rights under th
Nebraska statute by citing other Nebraska statutes andskabrase law relating to the
procedures for enforcing 89-1207. Burton never mentioned federal lawBurton
mentioneda speedy trial issue in his state collateral apgrélthis was framedn the
context of an ineffectivassisanceof-counsel claim, and that claim wast pursued in

his petition to the Nebraska Supreme Court.

*Even if the petitioner succeeds on the merits, he must alsotBlcerror was not
harmless United States v. Clay720 F.3d 1021, 1026 (8th Cir. 20160n collateal
review, an error is harmful if ithad substantial and injurious effect or influence in
determining the junis verdict! Id. at 1027 (quotindBrecht v. Abrahamsqrb07 U.S.
619, 637 (1993).

®The only claims from his collateral petition tHairton included in his petition
for further review werg1) Burtoris trial counsel was ineffective because he failed to
protect Burton from vindictive prosecution af®) the district court erred by failing to
Instruct the jury o a lesser included offense.
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Burtoni's fifth claim is that the trial court erred by refusing to allow Burton t
prevent evidence that two Statewitnesses were members of a violent street .gang
Burton addressethis evidentary issue during his direct appeal of the state caowict
In Burtoris brief to the Nebraska Court of Appeals, he cited Neb. Rev.82{&401 and
827-403 as well astate v. Poer54 N.W.2d 393Neb. 2008) Nowhere did Burton raise

any inference of a violation ohg federal right.

Burtoni's sixth claim is that the trial court gave him an esoge sentenceOn
direct appeal, Burton claimed the district court abused itgedisn by imposing an
excessive sentenceBurton asserted,the Nebraska Courf Appeals or the Supreme
Court of Nebraska may reduce the sentence rendered by thetOistud against the
accused when, in its opinion, the sentence was excesdtaton never tied this claim

to a violation of his constitutional rights.

Claim seven is that the prosecutor committed prosecutoriatomiuct by
referring to statementsot in evidence during the Stagerebuttal in closing arguments
Burton raised this claim in his direct appeal, citing five NebraskaeBue Court cases in
support Citing a state case that merely mentions federal issues imgadses not
satisfy the need to present the federal claim to the state cotite &\few of these cases
cite some federal law, they clearly resolve the issues under staté Aapetitionerhas
not met the fakpresentation standard if he has merely alerted a state court te sstiat
that is similar to a federal isqué Mahbub v. WardenNo. 14CV-4825 2016 WL
75053 at *2 (D. Minn. 2016) (citingfurnage 606 F.3d at 936). Burton never allegel

federal violationsn his argument

~ Citing a statecourt case that references federal cases on the topic of pros#cutori
misconductinforms state JudﬂeSthat a defendantan raise a prosecutorihisconduct
claim under federal law (although the justice surely knows thaadyl)g” but is not
sufficientto inform the judge that the defenddmtasraising a prosecutorihisconduct
claim under federal law.’ld.



Burton hasfailed to previouslypresent a federaonstitutionalviolation to a state
court regarding the filing of an amendedormation the exclusion ofre evidence, the
sentence imposed, or the denidla mistrial® Because Burtorwould no longer be
allowed to make these claims because of the States Axbhibition of successive
petitions and its statute of limitations, his claiareprocedurally barredSee Haley541
U.S. at 39293.

C. Claims Eight and Nine
In his eighth claim, Burton alleges that the trial coumtnmitted plain erroor

abused its discretion by allowing the state to file a secondi@deinformation.Claim
nine is that the trial court committed plain error or abudeddicretion by granting a
continuance when the defendant asked for the continuamigein the alternative.In
Nebraskajf there is no objection made at trial, the error cannot be addrefeedrial
unless the error is plainArchie 733 N.W.2d at 533 Plain error can onlyoe addressed
on direct appeal, and Burton failed to address either of theses$wesi on direct appeal
Sepulveda775 N.W.2d at 46 Additionally, claimseightand ninewere never presented
to the Nebraska Supreme Court on collateral app&alhe would now be barred from
making these claims by Nebraska law forbiddihg examination of plain error on
collateral review and by the State Acprohibition of successive petitions and its statute
of limitations, Burton’s claims are procedurallgefaulted See Haley541 U.S. at 392
93.

D. Claim Ten
Claim ten is that the district court committed plain error byrfgito instruct the

jury of the lesser included offense aftempted suddeguarrel manslaughter.The

_ ®Burton included in his habeas petition a letter from the seliwho handled his
trial and direct appeal to tHeebraskaSupreme Court. In the letter, written after the
Nebraska Supreme Cotgtffirmed Burton's conviction on direct appeal, counsel stated
“I do not believe it will be beneficial to pursue this matter intinged States Supreme
Court because there are really no federal constitutional issuasé This is further
evmtlence that Burton did not present his claims as federahsla the stateourt
system.



Nebraska Court of Appeals dismissed this claim because plaan review is not
cognizable on collateral review in Nebraskatate v. BurtonNo. A-14-584, 2015 WL
3955485 at *4 (Neb. CtApp. 2015) (citingSepulveda 775 N.W.2d 4Q) Additionally,
the plain error is based on state law, not federal lawhis collateral brief on appeal,
Burton citesonly Nebraska case law in support of his claim that an instruction on
attempted sudden quarrel manslaughtesukh have been given While Burton did
exhaust this claim by including it in his collateral petititnthe Nebraska Supreme
Court, he raisedno federal issughere Because Burtomvould now be barred from
making this claim by Nebraska law forbiddinthe review of plain error on collateral
review and the State Ast prohibition of successive petitiorend its statute of
limitations, this claim is defaultedSee Haley541 U.S. at 3933.

E. Claim Eleven
Claim eleven is thaBurton's trial counsel was ineffective because he failed to

protect Burton from vindictive prosecution. Burton presented dlaign, which does
arise under the Constitution of the United States, to the Nebf&agik@&me Court in his
collateral petition, and th Court will analyze his claim on the meritdBecause the
Nebraska Court of Appeals heard this claim on the merits, Bumntast show the state
court’s review of the claim either (Ijesulted in a decision that was contrary” to “clearly
established Federal law,” (2) “involved an unreasonable i off] clearly
established Federal law,” or (3) “was based on an unreasonabimidaten of the facts

based on the evidence presented in the State court proceedy.S.C. § 2254.

Ineffectiveassistanc®f-counsel claims are analyzed under the framework set
forth in Strickland v. Washington466 U.S. 668, 688, 694 (1984)A defendant must
show*“that counsés representation fell below an objective standard obredseness][;]
and“that there is a reasonable probability that, but for colsslprofessional errors,

the result of the proceeding would have been différelat
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The Nelvaska Court of Appeals did not evalu&erton’s ineffectiveassistance
of-counsel claimin a mannercontraryto “clearly established Federal |&w.To the
contrary,it correctly used theStricklandtest toevaluaé Burtoni's claim. The Court of

Appeals noted:

In order to establish a right to postconviction relief based on a @daim
ineffective assistance of counsel at trial or on direct appealkle¢fendant
has the burden, in accordance witickland v. Washingto@66 U.S. 668,
104 S. Ct. 2052, 80 L.Ed.2d 674 (1984), to show that coussel
performance was deficient; that is, couhrs@lerformance did not equal that
of a lawyer with ordinary training and skill in criminal law in theea
State v. Dunster278 Neb. 268, 769 N.W.2d 401 (2009)Next, the
defendant must show that counsetleficient performance prejudiced the
defense in his or her caséd. In order to show prejudicéhe defendant
must demonstrate a reasonable probability that but for clhsrsdsficient
performance, the result of the proceeding would have been diffédent

Burton, 2015 WL 3955485at *5.

The Nebraska Court of Appeals then stated that Nebtaskdoes not recognize a
claim for prosecutorial vindictiveness when the only evidenckegre-trial filing of a
second amended information which adds additional chatdest *8-9. The court ruled
that because there was no evidence of prosecuwdittiveness, trial counsel could not

have beefideficient for failing to raise the issueldl. at *9.

This ruling did nounreasonably apply federal lawf. the grounds for an objection
do not exist, trial counsel does not fail to meet the standardeaisanable lawyer by not
making an objectiail There was also no unreasonable determination of tkebacause
the facts are not disputethe prosecutor filed a second amended information and trial

counsel did not objectBurton's claim lacks mer.

~ °The Court has no reason to believe the Nebraska Court of Appeale a
mistake under Nebraska laatboutwhether or not the filing of additional charges before
trial could constitute prosecutorial vindictivenesBven if it had, that would not affect
the outcome because, undection2254,this Court can only address federal law
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V. CONCLUSION
Burton has failed to show that any of his eleven claims @&amorous. Burton's
§ 2254 petition is dismissed.

The district court must issue or deny a certificate of appealabitgy iasuing a
final order adverse to an applicamder 8 2254.Rule 11, Rulessoverning Section 2254
Ca®s in the U.S. District Courts.A certificate of appealability may issue . . . only if the
applicant has made a substantial showing of the dehial amnstitutional right.” 28
U.S.C. 8§ 2253(c)(2) A substantial showing has not been m#deo reasonable jurist
could conclude the district court incorrectly dismissed thdipeti Slack v. McDanigl
529 U.S. 473, 484 (2000)The petitioner has not made the required substantialisgow

andthis Cout will not issue a certificate of appealabilithccordingly,

IT IS ORDERED:

1. The Petition for Writ of Habeas Corpy(Biling No. 1) AND Amended
Petition (Filing No. 13aredismissed with prejudice

2. No certificate of appealability shall issue.

Dated this 1th day of March, 2017.
BY THE COURT:

s/Robert F. Rossiter, Jr.
United States District Judge
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