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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

RASMUSSEN AIR & GAS ENERGY,
INC., a Nebraska corporation;
Plaintiff,
VS. ORDER

INGERSOLL-RAND COMPANY, a New
Jersey corporation;

8:16CV103

Defendant.

After conferring with counsel:

IT IS ORDERED:

1) The court preliminarily finds that Defendé&mtanguage for paragraph 17 of

the partiesproposed protective order is appropriate.

2) If either pary believes the court should resolve the dispute over paragraph
17 by formal motion, such motion shall be filed on or before July 1, 2016
with any response due on or before July 5, 2016. No reply shall be filed

absent leave of the court for good cause shown.

3) Absert the filing a formal motion by July 1, 2016, or the partiastice
before July 1, 2016 that they nowragthat the proposed protective order
with Defendans proposed language, may be entetbd,court will enter a

protective ordeasset forth in the attached copy.

June 24, 2016.
BY THE COURT:

s/ Cheryl R. Zwart
United States Magistrate Judge
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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OMNEBRASKA

RASMUSSEN AIR & GAS ENERGY, INC.
Plaintiff, Civil Action No. 8:16<v-103

V. (Draft) PROTECTIVE ORDER
INGERSOLL-RAND COMPANY,

Defendant.

The parties agree that certain information subject to discovery in this action may contain
trade secrets or other confidential, proprietary or commers@tigitive information. In the
interest of protecting that information and permitting discovery to proceed withodeldne
occasioned by disputes regarding such information, the parties agree to the protectiomprovisi
set forth below.In view of these stipulations, and good cause appearing, the Court enters this
Protective Order pursuant to Federal Rule of Civil Procedure Z6kt3. Protective Order shall
apply to all discovery in this matter, includimjormal exchange of documents

IT IS HEREBY ORDERED:

Scope and Definitions

1. This Protective Order applies to all infaation, documents, testimony atidngs
subject to discovery in this action which contain 4parlic, confidential informatioror trade
secrets designated as Protected Materialuamtsto the terms of this Ordess well as any
secondary material, such as pleadings, written discovery, expert reports, notearisgror any
other materials that contain, describe or reflect such informatiore¢toly referred to herein
as “Protected Materialy”

2. ProtectedViaterial may be designated by any Producing Party as:



(@) “CONFIDENTIAL” if it (i) contains nofpublic, commerciallysensitive
information (e.g. unpublished advertising, web pages, signage, logos and théi)ikentains
technical, financial andf other lusiness information (e.g. pricing, customer lists, business
and/or marketing plans or analysis, license agreements and thetHi&ejublic disclosure of
which would cause competitive harm to the Producing Patrity;igi subject to an express
obligation of confidentiality owed by the Producing Party to a thpdrty; (iv) contains
personally identifiable information about an individual as described in NECivR &3(B); or
(v) constitutes a trade secret under the laws of the State of Nebraska.

(b) “HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY” if it contains
CONFIDENTIAL information under Paragraph 2(ahe disclosure of which to a Receiving
Party, as opposed to a third party, would cause competitive harm to the Produging Part

3. As used herein, “Producing @ shall refer to any party to this action, or to any
third party (whether voluarily or pursuant to subpoenaho discloses, testifies, produces or
makes available for inspection any Protected Material.

4, “Receiving Party’shall refer to any person wheceives Protected Material from
a Producing Party.

Permitted Disclosure and Use of Protected Material

5. Protected Material shall not be distributed, disclosed or made available to anyone
except as expressly provided in this Order.

6. Protected Materiashall be used solely for this litigation and any related appeals
and shall not be used for any other purpose whatsoever, including without limitation any other
litigation or any business or competitive purpose or function of any kind.

Persons Who May Access Protected Material




7. “Confidential” Material. Only the following individuals shall havaccess to
materials designated “CONFIDENTIALAbsent the express written consent of the Producing
Party or further court order:

(@) Up to four (4) corporate representatives of the Receiving Party have
complied with Paragraph 9

(b) Outside counsel of record for the parties to this action, including any attorneys,
paralegals, technology specialists and clerical employees of their respectivariavagsisting
in the litigaton;

(c) Outside experts and consultants of the Receiving Party, who have complied with
the procedures of Paragraph 10, and their support staff and clerical employees assisting in the
litigation;

(d) The Court, court personnel, the jury, court reporters amitleographers who
record testimony or other proceedings in this action;

(e) Professional litigation support vendors, including copy, graphics, translation,
database, trial support and/or trial consulting servid@ofessional Vendor”), who shall be
provideda copy of this Protective Order and execute Exhibit A, and mock jurors hired by trial
consultants but only accordance with Paragraphtddlow; and

() While testifying at deposition, hearings, or trial in this action ony): any
currentor former officer director or employee of the Producing Party or original source of
the information; (ii)) any person designated by the Producing Party to provide testimony
pursuant tdRule 30(b)(6) of the Federal Rules of Civil Procedure; and (iii) any person who
authored previously received or was directly involved in the specific majtaddressed in the

ProtectedMaterial, as evident from its face or reasonably certain in view of other testimony or



evidence. Persons authorized to view Protected Material pursuatitigcsubparagraph (f)
shall not retairor be given copies of the Protected Material except while so testifying.

8. “Highly Confidential — Attorneys’ Eyes Only"Material. Access to materials or
information designate¢HiIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY shall be
limited to individuals designated in Paragragh)7(c), (d), (e), or (f).

Approval to Access to Protected Material

9. Obligation to Read and Be Bound By Protective Ordekny in-house counsel or
corporate representatives as ideatifpursuanto Paragraph of this Order, outside experts or
consultants retained by the Receiving Party, or Professional Vendorsizdhto access
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY” Protected
Materials pursuant to Paragraphs30f this Order shall readnd be bound byhis Protective
Order. Professional Vendors shall also sign thgfeementd Be Bound By Protective Order,”
attached as Exhibit A to this Protective Order.

10.  Additional Obligations for Outside Experts or Consultants Acseg
Confidential Protected Materials

@) Prior to disclosing “CONFIDENTIAL"Protected Material to any outside experts
or consultants, the party seeking to disclose such information shall providenwnottee to any
party to this action that produced “CONPENTIAL” Protected Material that includes: (i) the
name of the person; (i) the present employer and title of the person; (iii) -tmdape
curriculum vitae; (iv) a list of current and past consulting relationshipsertaign within the last
four (4) yars to the extent such an undertaking is not unduly burdensome ¢aitfideexpert
or consultantand (v)a signed copy of the person’s “Agreement to Be Bound By Protective

Order,”attached as Exhibit A to this Protective Order.



(b) In the event that the ®&ducing Party believes that the disclosure of
“CONFIDENTIAL” Protected Material to proposed expert or consultant is likely to resiié in
further disclosure of such “CONFIDENTIALProtected Material to a direct competitor of the
Producing Party, then theéroducing Party may object to such disclosureptiyiding written
notice of such objection to the Receiving Party within three (3) busiagsefdreceiving the
information identified inParagrapl9(a) above. If an objection is made, the partigisall meet
and confer within three (3) business days after the objection and attempt in dotdriEsblve
the dispute informally.If the dispute is not resolved, the party objecting todiselosure
will have three (3) business days from the date of the meet and twstek reliefrom the
Court. The party objecting to the disclosure is required to seek expedited reliebbjedton
from the Court. If relief is not sought from th€ourt within that time, the objectihall be
deemed withdrawnlf relief is sought, “CONFIDENTIAL” ProtecteMaterials shall not be
disclosed to the expert or consultant until the objection is resolved Bptite The Producing
Party shall bear the burden of demonstrating that the disclosure istdikelult in the further
disclosure of such “CONFIDENTIAL” Protected Material tod&ect competitor of the

Producing Party.

11. Mock Jurors. Mock jurors hired by trial consultants in connection witis t
litigation may only be told about or shown Protected Materials provigg&dthey are not
affiliated with any party to this case or their direct petitor; (2) they agree in writing to be
bound by confidentiality; and (3) they are not themselves given custody of any Protected
Materials, nor permitted to remove any presentations, questionnaires or notes taken during the

exercise from any room in which the research is conducted.



12. Survey Respondents Either party shall be entitled to disclose unpublished
advertising, web pages, signage, logosher like to survey respondents, regardless of veneth
the same has been marked as “CONFIDENTIAkrgvide that such survey respondents are not
allowed to retain copies of such Protected Materials.

Making and Challenging Designations

13. Each party or third party that designates material for protection under this Orde
must take care to limit such designations only to material that the parydsein good faith
meets the appropriate standards.

14. Desigations of Protected Material shall be made in substantially the following
manner:

(@) For documents or written discovery. The Producing Party may designate
documents or written discovery responses dffixing the legend “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY” on each page that contains
Protected Material. Document made available for inspection need not be designatddanca
and shall be treated as “HIGHLY CONFIDENTIALATTORNEYS’ EYES ONLY” until the
Producing Party provides copies of documents identified by the inspecting party for production
affixed with the appropriate legend.

(b) For depositions or other testimony. Parties or third parties providing testimony
may designate depositions, or portions of depositions, as Protectedad\Vay indicating the
appropriate designation on the record before the close of the deposition, hearingror oth
proceeding, or by notifying the court reporter and all counsel in writing of the appropriate
designation within ten (10) business days atteeiving the transcript, during which ten (10) day

period the deposition transcript shall be treatedi@&HLY CONFIDENTIAL — ATTORNEYS’



EYES ONLY. The party making the designation shall make arrangements with the court
reporter to label the relevant pages with the appropriate designation. Video or D3iihsaf
the depositions will automatically have the same designation as the transcript.

(©) For tangible things and other information. A Producing Party shall affix the
appropriate legend prominently on any tangible thing or media, or on the exterior of any case or
container in which the information or item is stordfithe Receiving Party prints an item from
an electronic medium, the Receiving Party must immediately mark any unmagdes giathe
printed version with the designation of the medf&.Producing Party may designate any other
Protected Material not in documentary, tangible or physical form by informing theviRgce
Party of the designation in writing at or before the time of production or inspection.

15. Inadvertent failure to designate documents, testimony or things as Protected
Materials dos not waive the Producing Party’s right to secure the protections of this Qituer.
Producing Party must notify the Receiving Party in writing of tlaelwertent failure to designate
promptly upon its discovery and take whatever steps are necessary to replace trentsoaitin
appropriate legends or otherwise designate the materials as set forth @beReceiving Party
shall not be held in violatioaf this Order for any otherwise permissible disclosures made before
receipt of such noticeUpon receiving the written notice, the Receiving Party must promptly
make all reasonable efforts to assure that the material is treated in accordance witket¢hedcorr
designation, including seeking the retrieval or destruction of any copies desrikia
unauthorized individualsand destroy copies of documents that have been replaced with the
proper designation.

16. At any time in these proceedings following the darction or designation or

material as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS' EYES



ONLY,” a Receiving Party may challenge the propriety of such designation by providing the
Producing Party written notice particularly identifying the documentsformation that the
Receiving Party contends should be differently designatiuke parties shall meet and confer in

an attempt to resolve promptly and informally any such disputes. If agreement cannot be
reached, the Receiving Party may rexfus acordance with the Coud’ rules governing
discovery disputes that the Court cancel or modify the designation. In considering a party’
request to maély or cancel a designation of “HIGHLY CONFIDENTIAE ATTORNEYS’

EYES ONLY,” the Court shall consider nainly whether the subject doments meet the
definition of “HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY” set forth in
Paragraph 2(babove, but the Court also shall weigh the sensitive nature of the subject
document(s) against the Receiving tPar need to share the document(s) with itscefs as
provided in Paragraph 3o that the Receiving Party may adequately defend or prosecute the
lawsuit.

17. Information does not qualify for protection under this Order anteraf its
provisions apply to material that: (a) is available to the genetaigat the time of its
production, or becomes available to the genemlipafter its production through no fault of the
Receiving Party; (b) was independently obtained by the Receiving Party frorrparohaving
no obligation of confidentiality and the right to make such disclosurevas previously
produced, disclosed or provided by the Producing Party to the Receiving Party without an
obligation of confidentiality. Notwithstanding the language of this paragraftheeparty may
move the court to permit disclosure of informatibfailing to do so will inhibit the moving

party’s ability to fully and fairly litigate thisase.



Inadvertent Production of Privileged Documents

18. The inadvertent production of document(s) or other material subject to the
attorneyclient privilege, work product doctrine or any other privilege or immunity does not
constitute a waiver. Promptly upon learning of the inadvertent disclosure, however, the
Producing Party must notify the Receiving Party of the inadvertent production aedtresturn
of the documents. The Receiving Party must promptly return or confirm destructibnagies
of such materialshut doing so shall not preclude the Receiving Party from seeking to compel
production of those materials, nor constitute an aslonsthat the materials were, in fact,
privileged, and the Producing Party must preserve any such documents.

Filing Under Seal or Restricted Access

19. The parties may file documents protected herein under seal or with a “restricted
access’designation with the Court only pursuant to the requirements of this Order and NECivR

7.5(a)(i), (i) or the Courts procedte for filing documents with a “restricted accedgsignation.

20.  All transcripts of depositions, exhibits, answers to inggtories, pleadings,
briefs, and other documents submitted to the Court that have been designated as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” that
contain information so designated, shall be filed unslesl or as “restricted access”
documents, or if eleanic submission is impossible, in seadt/elopes or other appropriate
sealed containers labeled with the case caption, the W&@NFIDENTIAL” or
“HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY” as appropriate, and a
statement in substantially the followifigrm, or such other form as ordered by the Court or

required by the Clerk of the Court:



This envelope contains confidential information filed in this case by
[name of party] that is subject to a Protective Order of the Court. It
should not be opened orts contents disclosed, revealed or made public
except by Order of the Court or agreement of the parties.

Use ofthis Protective Order by Third Parties

21. A third party, not a party to this action, who produces darus) testimony or
other information, including source code, voluntarily or pursuant to a subpoena or a court order,
may designate such material or information in the same manner andesbale the same
level of protection under this Protective Order as any party tdativisuit.

22. A third party’s use of this Protective Order does not entitle that third party access
to any Protected Material produced by any party in this case.

Additional Protection

23. This Protective Order is entered without prejudice to the afany partyto seek
different or additional protections if it believes the potibns of this order are not applicable
or are inadequate Nothing herein shall be deemed to preclude any Producirty ffam
seekingsuch different or additional protection, including that certain matter not be produced at
all.

No Waiver

24. Execution of this Protective Order shall not constitute a waiver of theafiginy
party to claim in this action or otherwise that any Protected Material, or any pgbdieof, is
privileged or othewise nondiscoverable, or is not admissible in evidence in this mcrany
other proceeding.

No Limitations on Party’s Own Protected Materials

25. Nothing in this Order shall restrict any party to tlagduit or its attorneys from



disclosing or using, iany manner and for any purpose, its own Protected Materials.

Subpoena of Protected Material

26. If any Receiving Party receives a subpoena or other legal process comntamding
production of any Protected Material, that party shall assert this Ret€xtier in the first
instance and promptly give written notice thereof to the RmguParty (or their counsel of
record in this case), who shall have the burden of seeking a court ordengdlevsubpoenaed
party d the obligations pursuant to the subpoeffde Receiving Party shall not produce any
Protected Material without either an order of a court of competent jurisdmtithe express
written consent of the Producing Party.

Unauthorized Access

27. Counsel for the Receiving Party shall promptly notifg Producing Party upon
becoming aware of any loss, theft and/or unauthorized copyingatwsiire of Protected Material
and shall take all steps reasonably necessary and available to retrieve such Rtategstchnd
prevent any further unauthorized access or dissemination.

Disposition of Protected Materials

28. Unless otherwise ordered or agreed, within sixty (60) days after the settlement or
final termination of this action, each Receiving Party sladlits option, return or destroy all
Protected Material, including all notes, abstracts, compilations, suesnweireany other form of
reproducing or capturing of any Protected Matef@litside counsel for each party shall remind
any experts, consultants and othexs appropriateof their obligation to destroy or return
Protected Materials.The Receiving Party shall submit a written certification g $ixty
(60) day deadline confirming that all Protected Material has been destroyedn@ed as

otherwiseordered or agreed) drthataffirms that the Receiving Party has not retained any



paper or electronic copiesNotwithstanding this provision, outside counsel of recare
entitled to retain an archival copy of all pleadingmtion papers, briefs, exhibits, transcripts,
written discovery, expert reports, legal memoranda, attormeyk product and
correspondence, even if such materials contain or reflect Protectedallatny such archival
copies remain subject to the terms of this Protective Order.

Survival of Order

29. The terms of this Protective Order shall survive and remain in effect after the
termination of the aboveaptioned matter.

Binding Effect

30. This Order shall be binding upon the parties and their attorneys, successors,
executors, personal representativesmiagtrators, heirs, legal representatives, assigns,
subsidiaries, divisions, employees, agents, independent contractors, orpetkens or
organizations over which they have control.

Effective as a Stipulation

31. This Stipulated Protective Order shall bew effective as a stipulation between
the parties immediately upon its execution, notwithstamdiie pendency of approval by the
Court, and the parties shall treat any Protected Materialsiggddbefore Court approval as
provided herein.

So ORDERED and SIGNED this day ofJune 2016.

Is/
United States Magistrate Judge




EXHIBIT A
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OINEBRASKA
RASMUSSEN AIR & GAS ENERGY, INGC.
Plaintiff, Civil Action No. 8:16€v-103
V.
INGERSOLL-RAND COMPANY,

Defendant.

ACKNOWLEDGEMENT AND AGREEMENT
TO BE BOUND BY PROTECTIVE ORDER

l, [print or type full name], have been

provided a copyndhaveread the Stipulated Protective Order in the almagioned case and
agree to be bound by its termksunderstand that | will be receiving npablic, confidential
materialsand information protected pursuant to the terms of this Stipulated Protective Drder.
agree that will not use or disclose any such Protected Material except in strict compliance
with the provision of this Ordemand will take all reasonable precautions to prevent any
unauthorized useor disclosure of any material in my possession or contédl.the final
conclusion of the case, | will return or destroy, as dire@ey,Protected Materials received
and any notes or othdocuments reflecting such materials.

| hereby submit to the jurisdiction of this Court for the purposes of enforcement of the
Stipulated Protective Order in this case and waive any objections to jurisdiction or venue. |

understand that failure to comply with this Order could result in sanctions ocotiseguences.



I make the bove statements under penaltyefjury.

Dated:

Printed Name:

Company Name/Address/Phone:




