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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OWNEBRASKA

ESTATE OF JOYCE ROSAMOND

PETERSEN,
8:16CV 183
Plaintiff,
V. MEMORANDUM
AND ORDER

WILLIAM E. BITTERS and JOHN L.
HENRY,

Defendans.

This matter is before the Court on the Jury Verdict (Filing No. 2id)péintiff
Estate of Joyce Rosamond Petersen’s (the “estate”) Motion moid3ig=iling No. 266)
defendant John L. Henry (“Henry”).

I BACKGROUND

Joyce Rosamond Petersen (“Petersen”), a-tong resident of Omaha, Nebraska,
met William E. Bitters (“Bitters”), a financial advisor based oilSmux City, lowa, in
2006. Bitters sold several financial products to Petever the years, and, in 2008
prepared a promissory note for a $150,000 unsecured loan from Petersemry.

Henry never repaid the loan, and Petersen died on October 20, 2013

On December 1, 2014, the estate filed agiinst Bitters and Henrjor damages
arising out of the unpaid loan. At trial, the jury was instructed enestate’s claim
against Henry for breach of contract, and the estataaly claims against Bitters for

fraudulent misrepresentation and breach of fiduciary &@iufhe jury found in favor of

_ The estate also named Robert W. Bolandwho wasdismissedon summary
judgment.

_ 2The tort claims against Henry were dismissed by the Gmafdre submission to
the jury. Certain tort claims against Bitters were alsmissed largely based on the
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the estate against Henry and calculated the estate’s darodpe$356,619.30. The jury
also found in favor of the estate against Bitters and calculagedstiate’s damages for
those claims to be $356,619.30.

During the trial, the Court discovered the estate &madundisclosed settlement
agreement with Henry. The settlement agreement provided for sh@asdal of the
estate’s case after trial against Henry in exchangéiémry’s “truthful” testimonyon
certain specified topics. After the Court instructed and submhidnatter to the jury
the estate moved to dismiss the case against H8&&gF-ed. R. Civ. 41(4R). The Court
took that motion under advisemenivhile expressing concern about the estate’s

gamesmanshjmgiven thesettlement agreemewith Henryand the timing of the motion

. DISCUSSION

A. Jury Vedict

In Nebraska, “a party may not have double recovery for a singleyitj Tolliver
v. Visiting Nurse Ass;n771 N.W.2d 908, 917 (Neb. 2009). “Where severaihts are
asserted against several parties for redress of the samge o1ly one satisfaction can be
had.” Jameson v. Liquid Controls Corpl18 N.W.2d 637, 644 (Neb. 2000) (quoting
Vowers & Sons v. StrasheiBiy6 N.W.2d 817, 825 (Neb. 1998).

For each of the estate’s claims, the Court instructed thethatyhe estate “may
recover such damages as will put the [estate] in the sam®pdkg [estate] would have
occupied if” the alleged misconduct had not occurred. The ga@tgrminedthose
damagesvere the same for each defendant and were equal to the estédtalations of

the current amount owed under the contrdtts beyond debatéhat the onlydamages

applicablestatutes of limitation. In addition, due to lack of evideraé,claims of
compensatory damages were dismisseaving only damags arisingdirectly from the
nonpayment on thgromissory note.

3The estate’s expert testified that the amount of $356,619.3the/asitrent value
of the unpaid loannderthe terms of the promissory note.
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awarded by the jury were the amount of the original paiethe interest rateset forth

in the notethrough the end of trial. The estate is not entitled to doublathatint.

Under Nebraska tort law, “[w]here two causes produce a singisible injury,
joint and several liability attachesShipler v. GMC 710 N.W.2d 807, 843 (Neb. 2006);
accord Tadros v. City of Omah@35 N.W.2d 377, 381 (Neb. 200F)Under Nebraska
common law, an act wrongfully done . .contemporaneously bjseveral persons]
without concert, renders them liable for all damages. jointly and severally).
Although theremainingclaim against Henry was for breach of contr@icé promissory
note)and not a tort, the Court predicts the Nebraska Supreme Courd wapply joint
and several liability in these circumstanc&ge LindsaWfg. Co. v. Hartford Accident &
Indem. Cq.118 F.3d 1263, 12668 (8th Cir. 1997).

Even thouglBitters and Henry were helégsponsibléby the juryfor the estate’s
failure to receive repayment of the loan, the estate cannot recevérlitamount due
fromboth See Walker v. Proban®02 N.W.2d 468, 482 (Neb. App. 2017F8B is not
allowed double recovery from multiple defendants for the same dsita the note, and
therefore, Raynor is liable only for the amount remaining on the afteér subtraain of
the amounts FSB received from the settling defendants.”). ThitistsBand Henry are
jointly and severally liable to the estdite $356,619.30.

B. Motion to Dismiss

Due to the timing of the estate’s motion, the estate’s actiamstgHenry fnay be
dismissed at thfestate]'srequest only by court order, on terms that the court considers
proper! Fed. R. Civ. P. 41(a)(2). Because the motion was filegr difte jury began
deliberationgand for the reasons stated above and during the trial), the Courtatoes n

consider dismissal of Henry proper, and the matoogismisds denied.



[11.  CONCLUSION
Allowing the estate to recover $356,619.30 from both Bitters ardyHwould be
an impermissible double recovery. The estate’s injury is indigis#o joint and several

liability is appropriate. The estate’s attempt to dismissries denied. Accordingly,

IT IS ORDERED:

1. William E. Bitters and John L. Henry will be jointly and sevigréilble to
the Estate of Joyce Rosamond Petefese$356,619.30.

2. The Estate of Joyce Rosamond Petersen’s Motion to DidoissL. Henry
(Filing No. 266) is denied.

3. A separate judgment will issue.

Dated this 1stlay ofAugust 2018.

BY THE COURT:

(@Jp?m b

Robert F. Rossiter, Jr.
United States District Judge



