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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT ORNEBRASKA

ZACH HILLESHEIM,
Plaintiff, 8:17CV144
VS.
MEMORANDUM
BALANCE POINT PROPERTIES, LLC, AND ORDER
Defendant.

This matter is before the Court on defendant Balance Point PegertiC’s
(“Balance Point”) Motion to Dismiss the FirBmended Complaint (Filing No. )8vith
prejudice for lack of subject matter jurisdictiopursuant to Federal Rule of Civil
Procedurel2(b)(). Plaintiff Zach Hillesheim (“Hillesheim”) has filed ®rief in
Opposition (Filing No. 21) tdhe Motion. For the reasons set forth belothe Cout
denies Balance Point’s Motion to Dismiss

l. BACKGROUND

On February 12, 2017Hillesheim attenpted to patronize a muiténant
commercial building located at 7222 South dd&treet in Omaha The commercial
building holdsseveral tenant businesses, including Mobiktgtoring which specializes
in mobility solutions for handicapped drivers and passengAfter noticing Mobility
Motoring from a nearby restaurariillesheim who is paralyzed below the waist and
uses a wheelchair for mobilithecame interested in visiting digehis upcoming move to
Omaha. Hillesheim foresaw himself needing to use Mobility Motoring&rvicesto
perform work on his car, which contains modifications that absis in driving, and to
rent a vehicle with mobility enhancementsWhen Hillesheim arrived aMobility
Motoring he observed approximately sixtyne parking spaces in the customer parking

lot, six of which were reserved as accessible parking spaces thyaunglon the ground.
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Hillesheim contends none of these parking spaces weredooedr Mobility Motoring's
accessible entrandeaving Hillesheim unable to accet®e businessMobility Motoring
was closed that day, thus, Hillesheim would have been unabjeatronizeeven if

sufficientaccessible parking had been provided.

On April 25, 2017 Hillesheim filed a Complaint (Filing No. 1) against Balance
Point claiming discrimination in violation of the AmericanghaDisabilities Actof 1990
(“ADA") , 14 U.S.C. 812101 Balance Point subsequently filed a Motion to Dismiss
(Filing No. 8, assertinghis Court lacks subject matter jurisdiction because Hilleshei
does not havetanding. On July 12, 2017pursuant to Federal Rule of Civil Procedure
15(a)(1) Hillesheim filed his First Amended Complaint (Filing No. 16) to reflais
move to Omahaln this First Amended Complaint, Hillesheim states he now lives in an
apartment approximately fifteen miles from Balance Point’s ptgpend intends to
return to the property to learn about and use the services of MoMlitoring.
Hillesheim further alleges he frequently travels nearby Mobilitytdving but remains
unable to patronize due to architectural barrie®alance Pointmoved to dismiss

Hillesheim’s First Amended Complaint

II. DISCUSSION

For a court to “dismiss [a case] for lack of subject matter jurisdigbased on
lack of standing] under Rule 12(b)(1), the complaint must be ssfotlgschallenged on
its face or on the factual truthfulness of its avermentsttis v. Sullivan4 F.3d 590, 593
(8th Cir. 1993). “In a facial challenge to jurisdiction, all the factual gat®ns
concerning jurisdiction are presumed to be true and the motion cessfial if the
plaintiff fails to allege an elemenecessary for subject matter jurisdictiond. When a
defendant brings a factual attack, “the court considers mattetsideuthe
pleadings . .and the nofmmoving party does not have the benefit of 12(b)(6)
safeguards.” Osborn v. United State918 F.2d 724, 729 n.6 (B Cir. 1990) Balance

Point only brings a factual challenge to Hillesheim’s stagnd As such, the Court may
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consider matters outside the pleadings when deciding this, issd does not presume

Hillesheim’s factual allegations are truiel.

Title Il of the ADA proscribes discrimination in public places agairess@ns
with disabilities. 42 U.S.C. 812182(a). Included in the definition of discrimination is
the “failure to remove architectural barriers, and communicatiamidos that are
structural innature, in existing facilities. .where such removal is readily achievable.”
Id. at§ 12182b)(2)(A)(iv). Pursuant to the ADA, “any person who is being subgetite
discrimination on the basis of disability” may bring an actmninjunctive relief. Id. at
§12188(a)(1) Hillesheim alleges he was subjected to discrimination orbéses of his
disability beause Balance Point did not provide sufficient accessiah&ing near
Mobility Motoring. He further alleges he was unable to patronize the lsasine to this

lack of accessible parking.

To bring sucha claimHillesheimmust have standingSteger v. Fanco, Inc, 228
F.3d 889, 892 (i Cir. 2000)(explaining the case and controversy requirement in Article
lll, 8 2, of the United States Constitution makes “stanttingue the threshold question in
every federal case.” (quotingarth v. Seldin422 U.S. 490, 498 (197%)) The Supreme
Court has identified three requirements a plaimtitist meet to establish standin§ee
Lujan v. Defenders of Wildlif&04 U.S. 555, 56(L992).

First, the plaintiff must have suffered an injury in fa@n invasion of a
legally protected interest which is (epncete and particularized, and
(b) actual or imminent, not conjectural or hypothetical. Second, thast m
be a causal connection between the injury and the condugilaiosd
of ... .Third, it must be likely, as opposed to merely speculative, tieat th
injury will be redressed by a favorable decision.

Id. (internal quotationsmitted).

Balance Point argues Hillesheim’s First Amended Complaitg fai allege an
injury-in-fact Balance Point urgethe Court to apply the fodactor “likelihood of
return” test delineated iBrown v. Grandmother’'s IncNo 4:09CV-3088, 2010 WL
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611002, at *6 (D. Neb. Feb. 17, 201(or the reasons set forth below, under both the
traditional standing analysis and the four factor “ifkebd ofreturn test” Hillesheim has

alleged sufficient fact® establish standing.

A. Injury -in-Fact

“An injury-in-fact is a harm that is ‘concrete and particularized’ and ‘actual or
iImminent, not conjectural or hypothetical.Stegey 228 F.3d at 892 (quotinigujan, 504
U.S. ats60-61). A plaintiff seeking an injunctimmust establish that he or she “sustained
or is immediately in danger of sustaining some direct injury as altre$ the
challenged . .conduct and [that] the injury or threat of injury [is] botbal and
immediate.” City of Los Angeles v. Lyon461U.S. 95, 102 (1983)A plaintiff must “at
least prove knowledge of .[architectural barriers] and that they would visit the building
in the imminent future but for those barriersStegey 228 F.3d at 892%ee also Lujan
504 U.S. at 564 (stating an intention to return “someday” is iserit). Hillesheim has
shown he had more than an intention of returning somettayis original Complaint

Hillesheim indicated he planned on moving to Omabha.

Moreover a plaintiff “need not engage in the ‘futile gesture’ of visiting a building
containing known barriers that the owner has no intentionroédg.” Stegey 228F.3d
at 892 (citing 42 U.S.C. 82188(a)(1)). While dining ata nearby restaurant on
Februaryl2, 2017, Hilesheim noticed Mobility Motoringand decided to visit the
businesghat same dayUpon arrival, Hillesheim discovered the business hadeaoly
accessible parking spaces, and thus, was unable tss#&ccé€o this point, Balance Point
argues thatevenif accessible parking had been provided, Hillesheim would bhaee
unable to patronize Mobility Motoring on FebruarytiBecause it was closed that day
However, this does not change the fact Hillesheim was rendered unable tssatee
businesdue toarchitectural barriers Further, Balance Point has not alleged any facts

suggesting it intends to remedy the lack of accessible pargeces, thus, Hillesheim



need not continue visiting the premises to establish jnyimn-fact. Hillesheim has

provided sufficient evidence to establish standing uhadsan.

B. “Likelihood of Return” Test
The Court next turns to the “likelihood of return” test put forthBajance Point.
This test requires the Court to look at four separate factors whicidénc

(1) The proximity of the place of public accommodation to piifis
residence, (2) plaintiff's past patronage of defendant’s business, €3) th
definitiveness of plaintiff's plans to return, and (4) plaintiff's frequeat
travel near defendant.

Brown, 2010 WL 611002, at *6 (D. Neb. Feb. 17, 2010)pplying these factors to

Hillesheim’scase Hillesheim has established standing under this test as well

1. Proximity

At the time Hillesheimfiled suit he resided in Nicollet, MinnesotaBalance
Point’s businessis located in Omaha, Nebraskalhe distance between the two is
approximately threédundred miles Balance Point argues, in part, this distance supports
the point that Hillesheim has failed to establish injurjact One court has held, “[g]
the distance between a plaintiff's residence and a public anodation increases, the
likelihood of future harm decreasesSteelmarv. Rib Crib No. 182012 WL 4026686at
*3 (W.D. Mo. Sept. 12, 2012citing Molski v. Kahn Winery405 F.Supp.2d 11®,
116364 (C.D. Cal. 2005]stating a distance exceedia@0 milesoften weighs against
the likelihood of future harm)Brother v. Tiger Partner, LLC331 F.Supp.2d 1368,
1373 (M.D. Fla. 2004)concluding a plaintiff failed to establish a likelirof future
harm in part because he lived 280 miles from accommodatisfijesheim argues that
while he did live in Nicollet at the time he filed suit, he Baxe moved to Omaha and
lives within fifteen miles of Mobility Motoring. However, as Bat® Point stated,
standing is determined at the time of the lawswbmmencement based on the facts as
they existed at that timeSee Steger228 F.3d at 892. As such, this factegighsin



Balance Point'davor, but it is not dispositiveMiller v. Ataractic Inv. Co., LLC2012
WL 2862883 at *3n.2 (W.D. Mo. July 11, 2012).

2. Past Patronage

Hillesheim admits tohaving only visited Balance Poist'premises once.One
court has found, “where a plaintiff visits a public accommodduoty once, the lack of
history of past patronage seems to negate the possibilifytare injury at [that]
particular location” Brown 2010 WL 489531at *4 (quotingDisabled Patriots of Am.
Inc. v. City of Tentan2008 WL 4416459, at *5 (D.N.J. Sept. 24, 2008 owever,as
previously statedplaintiff[s] need not engage in the futile gesture of visiting dding
containing known barriers that the owner has no intentionnoédging, he must at least
prove knowledge of the barriers that he would visit the building initinent future
but for those barriers.”Stegey 228 F.3d at 891. In this instance Hillesheim visited
Balance Point's property and sate lack of accessible parking, thus establishing a
knowledge of the barrierandheneed not engage in the futile gesture of returning to the
premises Moreover, Hillesheim stated he frequently travels to Omaha anddwbe
needing Mobility Motoring’s services upon his upcoming mavehie city. Thus, this

factor weighs in Hillesheim’s favor.

3. Definitiveness of Plans to Return
Although “[an] ADA plaintiff cannot manufacture standing to sue in a federal
court by simply claiming that he intends to return to the FagiliBrown 2010 WL
489531 at *3, an affidavit demonstrating a “real and immediate reason to visatr@eb
free [premises] is all that [is] needed to prevail on this issig.”at *4. At the
commencement of this suit, Hillesheim indicated his intent@ return to Mobility
Motoring the next time he visited Omaha provided the architaicbarriers are removed.
He further indicated he was looking for accessible homes inrdee and planned on
moving to Omahan June 2017. Mobility Motoring specializes in mobility gaas for

handicaped individuals. Given that Hillesheim is paralyzed and res|@oeh services
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when coupled with his intention to return to Omaliee has demonstrated a real and
immediate reason to visit Mobility Motoring. As such, tifieetor also weighs in

Hillesheinis favor.

4, Frequency of Travel Near Business

To establish frequency of travel neabusiness, a plaintiff must allegaore than
sporadic visits near, or to, the busineSge Steelmar2012 WL 4026686at *4 (holding
visits in 2010, 2011, and 2012 abd# an allegation of frequency weighed against
plaintiff). However, at least one other court has held a plaintiff's allagatd visiting
the vicinity once or twice a year was enough to support plaintikidinood to return.
See Miller 2012 WL 286883 at *3 n.2; see als Betancourt v. 2 Combs Entédnc.,
2011 WL 846849at *2 (W.D. Mo. Mar. 8, 2011fholding that plaintiff's travelling twice
yearly to where the defendant’s business was locaftpported likelihood of return under
the fourthBrownfactor). Here,Hillesheim allegedhe visited Omahapproximately once
a yearprior to movingthere Upon filing suit,Hillesheimfurther allegedhe expected to
travel by Mobility Motoring in the near future, and tdten in town he enjoys a nearby
redaurant, walks his dog at a nearby park and that the businelssésto where he was

expecting to, and now does, live.

lll. CONCLUSION

For the foregoing reasenthe Courfinds Hillesheim has standing to sue Balance
Point having showninjury-in-fact. While Hillesheim may not havelived in close
proximity to Balance Point’'establishment at the commencement of this proceedag, h
has pled facts sufficient to establishconnection to the business, definitive plans to

return, and frequency of travel near the business.

Having fully reviewed the relevant documents, the Court findseshiim
established standingAccordingly,



IT IS ORDERED:

1. Balance Point Properties, LLC's Motion to Dismigse First Amended
Complaint(Filing No. 18) is denied.

2. Balance Point Properties, LLC shall serve a responsive pleadiather
appropriate motion in response to the First Amended Complaihinwit
fourteen days after the date of this Order.

Datedthis 18thday ofOctober 2017.

BY THE COURT:

s/Robert F.Rossiter, Jr.
United States District Judge



