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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT ORNEBRASKA

DONALD K. EVERSONandKIMBERLY
C. EVERSON, Husband and Wife,

8:17CV171
Plaintiffs,

Vs, MEM ORANDUM
AND ORDER

OCWEN LOAN SERVICING, LLCas
Servicing Agent for the Deed of Trust;
DEUTSCHE BANK NATIONAL TRUST
COMPANY, as Trustee for CDC Mortgage
Capital Trust 200Hel, Mortgage Pass
Through Certificates, Series 20621,
Successr to Home@®ld, Inc.; and
EDWARD E.BRINK, as Successor Trustege
for the Deed of Trust

Defendans.

This matter is before the Court on defendant Edward E. Brink’s KBriRequest
to be Removed as Defendant of Reg@diiting No. 9). For the reasons stated below, this
case is remanded to the District Court of Sarpy Countyrdd&h (“Sarpy District

Court”), for lack of subject matter jurisdiction, and fRequests denied as moot.

l. BACKGROUND

Plaintiffs Donald K. Everson and Kimberly C. Eversoroll@ctively the
“Eversons”)are Nebraska citizens who own a piece of propstilgject to a deedf-trust
and promissory note, in Sarpy County, NebraskBeutsche Bank National Trust
Company (“Deutsche”) is the currentolder of the property’s deeaf-trust and
promissory note Ocwen Loan Servicing, LLC (“Ocwen”) services tban Brink, also
a Nebraska citizen, is the trustee for the propgrdgeeof-trust, and hescheduled a
trustee’s sale of the property after filing a notice of defaulihe Sarpy County deed

records
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The Eversons filed suit in Sarpy District Court against DeuisCloeven, and
Brink on January 27, 2017 The Eversons claimed that Ocwen had committed various
misdeeds while servicing thwan and they requested damages and an injunction

prohibiting the trustee’s sale.

The defendants removed the case to this Court. Although thespaetie facially
nondiversethe defendants claimed that Brink was fraudulently joined laademaining
defendants were diverseBrink moved to dismiss himself as a parglaiming he was
fraudulently joined On March 17, 2017, this Couft) denied Brink’s motion because
the Eversons had alleged a colorable claim agairniek Bind (2) remanded the case to
Sarpy District Court. Everson vDeutsche Bank NdtTrust Ca, No. 8:17CV35, 2017
WL 1047314, at *2 (D. Neb. March 17, 2017).

On remand, Brink filed a disclaimer of interest with the Sarpy Bts@ourt and
moved to be dismissed as a partjfter holding a hearing on the mattenetSarpy
District Court granted the motion.Following Brink’s dismissal as a part@pcwenand
Deutscheremoved the case to federal court, attemptorghe second timé evadethe
Everson’s choice of forumBrink subsequentlyequested to be removed adefendant

of record?

[I. DISCUSSION
“Removal is entirely a creature of statute and ‘a suit commencedtateacourt

must remain there until cause is shown for its transfdeusome Act of Congress.
Syngenta Crop Prot., Inc. v. Hens&@37 U.S. 28, 32 (2002) (quotiigreat Northern R.
Co. v. Alexander246 U.S. 276, 28Q1918)) The relevant Act of Congresdows civil

actions brought in state coud be transferretb federal court when the federal district

!t appears Brink did not mention this Courpseviousdenial ofhis Motion to
Dismiss Party to the Sarpy District Court in his filing

The Eversons did not respond to Brink’s Request to be Removed as Defehda
Record (Filing No. 9)



court would have original jurisdiction over the cag8 U.S.C. 8l441(a) Because this
case involvesonly state law claims, # only way this Court could have original
jurisdiction would be througbomplete diversity See28 U.S.C. § 1332)(1).

“In the case of a removed action, diversity [of citizenship] must brist when
the state petition is filed and when tpetition for removal is filed.” Knudson v. Sys.
Painters, Inc. 634 F.3d 968, 976 (8th Cir. 201@lteration inKnudson (quoting Ryan
ex. rel. Ryan v. Schneider Natarriers, Inc, 263 F.3d 816, 819 (8th Cir. 2001)There
are two main exceptiorts this rule. Id. The first exception occurs when “tp&intiff
voluntarily dismisses the diversitiestroying defendarit Id. The second exception

occurs when the defendant who destroys diversity is fraudulembd. Id. at 976.

The Eversons and Brink are all citizens of Nebrdskehus, Brink’s status as a
party when the state petition was filed precludes diyeigisdiction unless an exception
applies The first exception does not apply because Brink’s dismissal was n
“accomplished by the voluntary amendment[tbkir] pleadings by the plaintii].”
Alexandey 246 U.S. at 281.Brink was involuntarily dismissed by his own motion, not
because of any amendment by the Evers@eeKnudson 634 F.3d at 976 (explaining
that adismissal isinvoluntary if the defendant initiates the dismissal)lhe second
exception does not apply because this Court has already detdrthat Brink’s joinder
was not fraudulen Because neither exception appliesr haveOcwen and Deutsche

identified any otherghis Court does not have jurisdiction over the removed attion.

*There is no dispute that Deutsche and Ocwen are citizens of sther than
Nebraska.

*In their Notice of Removal, Ocwen and Deutsche Eitde v. R.J. Reynolds
Tobacco Cq. 478 F.3d 965, 969 (8th Cir. 2007) for the proposition tfederal
jurisdiction could be created by . . . an order dismissing a non eiparsy.” This is
true, but it is limited to cases where an exception to the-airfiing rule applies
Knudson 634 F.3d at 97976.



[11.  CONCLUSION
“If at any time before final judgment it appears that the distrigttdackssubject

matter jurisdiction, the case shall be remand&8™U.S.C. § 1447This Court possesses
the authority to make this determination sua spohtee Atlas Van Lines, Inc209 F.3d
1064, 1066 (8th Cir. 2000)Because the parties were not divatsthe time of filing this

Court lacks subjeatnatter jurisdiction over the casé@ccordingly,

IT IS ORDERED:

1. Defendant Brink’'sRequest to be Removed as Defendant of Record (Filing
No. 9)is denied as moot.

2. This case is remanded to the District Court of Sarpy County, Nebraska

Dated thi27thday of June, 2017.

BY THE COURT:

s/Robert F. Rossiter, Jr.
United States District Judge



