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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT ORNEBRASKA

CHRISTOPHER GARZA

Petitioner, 4:17CV474
VS.
ORDER UPON
SCOTTR. FRAKES, Director, Nebraska INITIAL REVIEW

Depatment of Correctional Services,

Respondent

This matter is before the Court for initial review of Christopher GaiZ&arza”)
Petition for a Writ of Habeas Corpus (“petition”) under\28&.C. 82254 (Filing No. 1).
Under § 2254%a districtcourt shall entertain an application for a writ of habs@apus in
behalf of a person in custody pursuant to the judgmwieatState court only on the ground
that he is in custody in violation of the Constitutionlaws or treaties of the United
States. Rule 4 of the Rules Governing § 2254 Cases requires the Coumdoatcan
initial review of the petition and summarily dismiss it “[i]f itanly appears from the
petition and any attached exhibits that the petitiameot entitled to relief.” Abent such
dismissal, the Court “must order the respondent to file an answeignmor other

response within a fixed time, or to take other action the [Court] mad®r.0

On January 18, 1991, jary convictedGarzaof first-degree(felony) murder and
use of a knife to commit a felonyGarza who was sixteen at the time of the offense
received a mandatory life sentence without the possibilitypable for the murder
conviction and received a consecutive sentencé @f3 to 20 years for the weapon
conviction Satev. Garza, 888 N.W.2d 526, 532 (Neb. 2016Yhe Nebraska Supreme
Court affirmedGarza’sconvictions and sentences on direct app&ste v. Garza, 492
N.W.2d 32, 50 (Neb. 1992).
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In 2012, the United States Supreme Court held “that the Eightendment
forbids a sentencing scheme that mandates life in prison wiplesgtbility of parole for
juvenile offenders.” Miller v. Alabama, 567 U.S. 460, 472012) After the Nebraska
Supreme Court determinelliller applied retroactivgl, see State v. Mantich, 842
N.W.2d 716, 731 (Neb. 2014), the sentengudge granted GarZa request for post
conviction reliefand held a comprehensive resentencing hea@agza, 888 N.W.2dat
53233, At the close of the hearing, the judge senter@gaca to 90 to 90 years on the
murder conviction an@ 2/3 to 20 years for the weapon convictitmmrun consecutively
Id. at 533. The judge informed Garzhat unless he lost some geitthe credit,he would
be eligible for parole upon serving 48 years 4 months and would fm@ndatorily

dischargedipon serving5 years.ld.

Garza timelyappealed his sentence to the Nebraska Supreme, @oywing his
sentence was excessive and violated his constitlitieggtets. The Nebraska Supreme
Court rejected his arguments and affirmed his sentences. Garza pdtittméJnited
States Supreme Court for a writ of certiorari, which was denied oob@c®, D17.
Garzav. Nebraska,  U.S. 138 S. Ct. 832017)

Garza now petitions this Court for a writ of habeas cori@as 28 U.S.C. § 2254.
As sole grounds for his petition, Garza contetlds is being held in violation of the
Eighth Amendment’s ban on cruel and unusual punishment as he was ath®time
of the offenseand was sentencedo a de facto life sentence without a finding of
irreparable corruption.”According to Garza, “[t]his issue is important because states are
split on whether a lengthy term of years sentence is equivaleatlife sentence for
purposes df the Eighth Amadment and “Wwether a sentencing court must make

finding of permanent incorrigibility before imposing a life or de ddde sentencé.

Having completed an initial review of Garza’'s petition and hippsrting

documentationthe Courtprovisionally finds that summary dismissal is not requied



this time, and that the respondent should answer or otherespend to the petition.

Accordingly,

IT IS ORDERED:

1.

The Clerk of Court shakervecopies ofthis order and the petitioto the
respondent anthe Nebraska Attorney General.

On or beforeJdanuary 15,2018, the respondent shall file sesponse
consisting of either an answer to the petition on the meriteafléims and
any affirmative defenses in the manner contemplatedubs Rof theRules
Governing 8§ 2254 Cases, armotion for summary judgment pursuant to
Federal Rule of Civil Procedure 56l'he Clerk of Court shall set a case
management deadline for this date.

Whether filing an answer or a motion for summary judgment, the
respomlentshall file (1) a pleading entitledDesignation of Relevant State
Court Record$ describing in detaibny records relevant to the petition,
and @) copies of all recorddescribed irthatdesignation.

If Garza determines tht the respondent’s designation is insufficient, he
shall have ten days tle a motion specifically requesting additional
documents and explaining the reasons the documents are teievas
claims.

Whether the respondent files an answer or a motiosuimmary judgment,
Garza shall file any reply within thirty days after service of the
respondent’s answer or motion.

Dated thisl5th day ofDecember2017.

BY THE COURT:

Robert F. Rossiter, Jr.
United States District Judge



