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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

CHARLES ALLEN, et al.,
Plaintiffs,
CV. NO. 03-01358-DAE-RJJ

VS.

UNITED STATES OF AMERICA, et
al.,

N N’ N N N N N N N N

Defendants.

ORDER: 1) GRANTING DEFENBNTS’ MOTION FOR SUMMARY
JUDGMENT,; 2) GRANTING INPART AND DENYING WITHOUT
PREJUDICE IN PARTDEFENDANTS’ MOTION TODISMISS OR, IN THE
ALTERNATIVE, FOR SUMMARY JUDGMENT; AND 3) DENYING AS
MOOT DEFENDANTS’ MOTION TO STRIKE

On July 24, 2013, the Court hddbefendants’ Motion for Summary
Judgment Regarding the Remaining ClainfPtaintiffs Lori Kahre and Lee
Belcher (doc. # 350); Defendants’ Motion@asmiss or, in the Alternative, for
Summary Judgment (doc. # 369); and DefatslaMotion to Strike (doc. # 336).
Lisa A. Rasmussen, Esgpeared at the hearing on behalf of Plaintiff Robert
Kahre; E. Brent Bryson appeared at tharlvey on behalf of Plaintiffs Lori Kahre
and Lee Belcher; and Charlek Duffy, Esq., appeared #te hearing on behalf of
Defendants. After reviewing the Mons and the supporting and opposing

memoranda, the CoUBRANT S the Motion for Summary Judgme@RANTS
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IN PART andDENIESWITHOUT PREJUDICE IN PART the Motion to
Dismiss or, in the Alternative, for Summary Judgment,RENIES ASMOOT
the Motion to Strike.

BACKGROUND

l. Factual Allegations

Plaintiffs describe themselves as a group of individuals boycotting the
Federal Reserve System by using gold siher coins manufactured by the United
States mint as a medium of excharftfeereby avoiding incom&axes based on the
exchange rate between gold and sildeltars and Federal Reserve Notes
denominated as if they were dollars."SEC,” Doc. # 104 at 3.) Plaintiffs filed
suit against an Assistant United Statet¥tey in the Department of Justice
(“DOJ"), Special Agents athe Internal Revenue Sece (“IRS”), federal strike
force/SWAT team members, and Notihs Vegas Police [partment (NLVPD)
officers, alleging numerous constitutiovablations. (Id. Y 3—-20.) Plaintiff's
allegations arise primarily out oéarches conducted by Defendants at three
locations in Las Vega$®yevada on May9, 2003. Specifically, the Second
Amended Complaint (“SAC”)leges that Defendants rétded against Plaintiffs
for engaging in protected First Amendment activity (fl21-27); used excessive
force, unreasonably detained Plaintiffsdangaged in the unressary destruction

of property and other misconduct in theeedtion of search warrants, in violation
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of the Fourth Amendment (id. [ 27-39); violated Plaintiffs’ Fifth and Fourteenth
Amendment right to due process andftem from compelledelf-incrimination

by using grand jury proceedings to eliciidance for use in civil tax cases (id.

19 62—65), utilizing warrant-lessrests and excessive force to coerce bystanders to
submit to interrogations (id. 1 66—7&hd failing to serve search warrants to

lawful tenants of property being searchgtl at Y 72—74); ah finally, conspired

to violate Plaintiffs’ First and Fourth Amendment rights (id. { 75-77). After
years of litigation and several dispos&imnotions, some plaintiffs have been
dismissed from the proceedings, some hahasen not to proceed with this

litigation, and many of the remaining plaintifidaims have been disposed of.

. Procedural History

On October 30, 2003, Plaintiffs filed their first complaint seeking
injunctive relief against the United Statesd damages against unknown individual

federal employees and Staif Nevada employees pursuant to Bivens v. Six

Unknown Fed. Narcotics Agents (“Bing”), 403 U.S. 388 (1971) and 42 U.S.C.

8§ 1983 as well as Nevada state lawogD# 1.) On February 18, 2004, the
Defendants filed Motions to Dismiss puasii to Federal Rules of Civil Procedure
12(b)(1) and (6) or, in the alternatiiey Summary Judgment (“2004 Motions”).
(Docs. ## 20-21.) On Augu$2, 2004, Plaintiffs filed their First Amended

Complaint. (Doc. # 53.) On October2004, United States District Judge Philip
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M. Pro granted in part and deniedpart Defendants’ 2004 Motions. (“Pro
Order,” Doc. # 56.)

In his Order, Judge Pro found that under Ninth Circuit precedent, “no
Bivens action may lie for any allegedrtstitutional violation stemming from the
assessment and collection efforts of I&feénts whenever theefare] meaningful
and adequate protections available toptaéntiff” under the Tax Equity and Fiscal
Responsibility Act of 1982 (“TEFRA”). (Pr@rder at 9.) Accordingly, he
dismissed all claims against IRS ageeigarding alleged violations of First
Amendment rights and claimmegarding the seizure ofdRert Kahre’s gold, silver
and other currency to satisfypaid federal tax obligationgld. at 11, 23.) Judge
Pro found that Robert Kahre was not present when the challenged search warrants
were executed and thus did not have standing to challenge the defendants’ failure
to knock and announce and t@pent the warrant._(ld. at 10-11.) Judge Pro also
dismissed Robert Kahre’s claims regaglthe sufficiency ofhe search warrant,
all claims arising from alleged vidlans of the Fifth Amendment protection
against self-incrimination, and claimsaagst Assistant United States Attorney
(“AUSA”) Gregory Damm (“Damm”) relating téhe drafting of the search warrant
application and supporting aftvit. (Id. at 24.) Judge Pro denied the Defendants
gualified immunity with respect to caih plaintiffs’ claims for unreasonable

detention and excessive force relatingteearch at 6270 Kimberly Avenue, and
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Plaintiff Lori Kahre’s allegations thdhe defendants unlawfully entered her
residence and detained hétd. at 16, 19.) Judgero found that Defendant Damm
was not entitled to absolute immunity with respect to allegatimatshe planned
every aspect of an unlawful raid, andhdel Defendant IRS Agent Jared Halper
(“Halper”) qualified immunity on Robert Kae’s unlawful arrest claim._(ld. at
20-21, 24.)

Plaintiffs filed their Second Ammeled Complaint on November 14,
2005. (SAC.) The SAC named thdldaving defendants: AUSA Damm; IRS
Agents Halper, Mercedes ManzundaDennis Crowther (“Crowther”); and
officers with the NLVPD. In an Ordelated May 22, 2006, ¢hCourt concluded
that Plaintiffs’ claims against the NL\IPofficers were barred by the statute of
limitations, and therefore dismissed thatstdefendants from the lawsuit. (Doc.
#142.)

On April 5, 2005, a federal grand jury returned an indictment against
the majority of the Plaintiffs for chargeelating to tax evasion. (Cr. 2:05-CR-
00121-DAE-RJJ, Doc. # 1.) On Julg, 2005, the Court stayed discovery
proceedings pending resolution of themenal cases against eleven of the
Plaintiffs in the instant action. (Do#.99.) On November 14, 2005, Plaintiffs
filed a Second Amended ComplaifSAC.) On August 29, 2006, the Court

refused to grant Plaintiffs leave to feethird amended compid. (Doc. # 154.)
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On February 23, 2007, Plaintiff Rob&&hre commenced another lawsuit against
many of the same Defendants in thetamt case, alleging numerous Racketeer
Influenced and Corrupt Organizations (RICO) violatibnSee Cv. 2:07-CV-
00231-DAE-RJJ.)

In 2009, three of the remaining Plaintiffs were adjudged guilty in their
criminal cases. _(See Cr. 2:05-CR-00ARCJ-RJJ.) Specifically, John Kahre
pleaded guilty to five counts of willfullgpttempting to evadend defeat tax (see
Cr. 2.05-CR-00121-RCJ-RJJ, Docs. ## @83.4); Robert Kahre was found
guilty of multiple counts of conspiracy tefraud, willfully failing to collect and
pay over tax, attempting to interferethvthe administration of the Internal
Revenue law, attempting to evade anfkdetax, and wire fraud (see Cr. 2:05—
CR-00121-RCJ-RJJ, Docs. ## 1671, 2648y Lori Kahre was found guilty of
multiple counts of conspiracy to deficy attempting to interfere with the
administration of the Internal Revenug/lamaking a false statement to a bank and
attempting to evade and defeat (age Cr. 2:05-CR-00121-RCJ-RJJ, Docs.

## 1671, 2623).
The Court sua sponte lifted teay in these proceedings on

September 7, 2010. (Doc. # 225.) Only three Plaintiffs elected to proceed: Robert

% This Court ultimately dismissed the maaliclaims in that suit (Cv. 2:07-CV—
00231-DAE-RJJ, Doc. # 95na@ was affirmed on appeal by the Ninth Circuit
(Cv. 2:07-CV-00231-DAE-RJJ, Doc. # 107).
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Kahre, Lori Kahre, and Lee BelcheBglcher”). (Doc# 300 at 19.) On
November 15, 2010, the Defendantsdike Motion to Dismiss or, in the
Alternative, for Summary Judgment (“i2edants’ 2010 Motion”).(Doc. # 254.)
In its Order addressing Defendar2§'10 Motion, the Coudiidentified five
categories of claims that had not beesmdssed in the Pro Order granting in part
and denying in part Defendants’ 2004 Motions:
1. Plaintiffs’ claims for unreasonabbtietention arising from the execution
of a search warramit Kimberly Avenue;
2. Plaintiffs’ claims of excessiviorce by federal agents during the
execution of a search warraitKimberly Avenue;
3. Plaintiff Robert Kahre’s claim for unlawful arrest against Defendant
Halper;
4. Plaintiffs’ claims against DefendabBamm for the alleged planning of
unlawful raids;
5. Plaintiff Lori Kahre’s claim ofunreasonable search and seizure.
(Doc. # 300 at 20.)

The Court determined that f#@adants were entitled to summary
judgment with respect to the allegesconduct at Kimberly Avenue, thus
disposing of the unreasonable detentiod excessive force claims stemming from
the execution of the searararrant at that location(ld.) The Court noted that
none of the remaining plaintiffs, includilRpbert Kahre, were present at Kimberly
Avenue when the alleged misconduct toakcel, and thus “[did] not have standing

to seek redress for constitutional injuribat other individuals sustained there.”

(Id. at 21-22.) The Court denied Defenda2010 Motion with respect to Robert
7



Kahre’s unlawful arrest claim, Lori Kaéits claim that federal agents unlawfully
searched her residence, and the clhiat AUSA Damm planned unlawful raids.
(Id. at 23, 28.) The Court found that Pl#ifs were entitled to a continuance for
purposes of conducting furthdiscovery as to those chas. (Id. at 28.)

The Defendants then filed a Moti for Partial Summary Judgment as
to Robert Kahre's wrongful arrest claon September 29, 2011. (Doc. # 301.) On
April 24, 2012, after a hearing on the Muwtj the Court issued an Order Granting
Defendants’ Motion for Pédal Summary Judgment, thedyy disposing of Robert
Kahre’s wrongful arrest claim. (Do#.319.) On May 252012, Robert Kahre
filed a Motion for Reconsideration of thidourt’s April 24, 2012 Order. (Doc.

# 325.) On November 13, 2012, the Court denied the Motion for Reconsideration.
(Doc. # 354.)

On May 21, 2012, Defendants mouweddismiss Plaintiff Robert
Kahre and Defendant Halpom the case on the ground that Robert Kahre’s last
remaining claim—the wrongful arrest claimhich was also thiast claim against
Halper—was disposed of by the Coar©rder Granting Defendants’ Motion for
Partial Summary Judgment (doc. # 31@yoc. # 321.) RobeKahre contended
that he has live claims remainingthre case, including Fourth and Fifth
Amendment claims for destruction ofgperty and a claim that Defendant Damm

planned unlawful raids in retaliation fBtaintiffs’ protected First Amendment
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activity. (Doc. # 328.) The Court dexai Defendants’ Motion, concluding that
Robert Kahre’s claim against Defemi@amm for planning unlawful raids
appears to still be live(Doc. # 363.) Observing that the SAC is lengthy and
contains numerous claims and noting lttreg and complicated history of this
litigation, the Court instructed Robert K@ to submit a list of claims he still
wishes to pursue and believes survive@oairt’s prior rulings. (Id. at 13.) On
December 26, 2012, Robert Kahre conmghlisubmitting a Notice of Remaining
Claims. (Doc. # 366.) The Notice statbdt Robert Kahre believes the following
claims remain live:

A First Amendment retaliation claim against Defendant Damm,;
Fourth and Fifth Amendment destruction of property claims;
Fourth Amendment unlawful and unreasonable detention claims;

Fourth and Fifth Amendment claims against Defendants Damm and
Halper for planning an unlawful raid.

PonNE

(Doc. # 366 at 11-13.)

On November 6, 2012, Defendants filed a Motion for Summary
Judgment Regarding the Remaining ClainfPtaintiffs Lori Kahre and Lee
Belcher (doc. # 350), and on January 2%13, Defendants filed a Motion to
Dismiss All Remaining Claims or, in thdternative, for Summary Judgment, in
response to Robert Kahre’s Notice of Renmng Claims (doc. # 369). These two
motions are currently before the Court. On February 11, 2013, Robert Kahre filed

a response in opposition to Defendad&uary 25, 2013 motion (doc. # 380), and
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on February 28, 2013, Defendants filed a reply (doc. # 386). On June 18, 2013, the
attorney for Lori Kahrerd Lee Belcher filed a Motioto Withdraw as Counsel,

which stated that he had just learaddut Defendant’'s November 6, 2012 Motion

for Summary Judgment and wished tohaitaw as counsel. (Doc. # 392.) The

Court denied the Motion to Withdraw but granted Counsel an extension of time to
file a response in opposition to the Mwtifor Summary Judgment. (Doc. # 394.)

On July 4, 2013, a response was filed (doc. # 395), and on July 12, 2013,
Defendants filed a reply in further suppof their Motion for Summary Judgment

(doc. # 396).

LEGAL STANDARD

l. Rule 12(b)(6) Motion to Dismiss

Pursuant to Rule 12(b)(6) ofd@hrederal Rules of Civil Procedure
(“Rule”), a motion to dismiss will be gréed where the plaintiff fails to state a
claim upon which relief can be granted. Rewis limited to the contents of the

complaint. _See Clegg €ult Awareness Network, 18 F.3d 752, 754 (9th Cir.

1994). A complaint may be dismissedaasatter of law for one of two reasons:
“(1) lack of a cognizable legal theory, (2) insufficient facts under a cognizable

legal claim.” Robertson v. Dean WittReynolds, Inc., 749 F.2d 530, 534 (9th Cir.

1984) (citation omitted). Allegations of factthe complaint must be taken as true
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and construed in the light most favorablehe plaintiff. See Livid Holdings Ltd.

v. Salomon Smith Barney, Inc., 416 F.3d 940, 946 (9th Cir. 2005).

A complaint need not include detalléacts to survive a Rule 12(b)(6)

motion to dismiss. See Bell Atl. Corp. Twombly, 550 U.S. 544, 555-56 (2007).

In providing grounds for relief, however p&intiff must do more than recite the

formulaic elements of a cause of actidee id. at 556-57; see also McGlinchy v.

Shell Chem. Co., 845 F.2d 802, 810 (9th. @D88) (“[Clonclusory allegations

without more are insufficient to defeatrtion to dismiss for failure to state a
claim.”) (citation omitted). “The tenet thatcourt must acceps true all of the
allegations contained in a complaintnapplicable to legal conclusions,” and
courts “are not bound to accept as tadegal conclusionauiched as a factual

allegation.” _Ashcroft vigbal, 556 U.S. 662, 678 (200@hternal quotation marks

and citations omitted). Thus, “bare assertions amounting to nothing more than a
formulaic recitation of the elements” afclaim “are not entitled to an assumption

of truth.” Moss v. U.S. Secret Servide&/2 F.3d 962, 969 (9th Cir. 2009) (“[T]he

non-conclusory factual content, and reasbmanferences from #t content, must
be plausibly suggestive of a claim entigithe plaintiff to relief.”) (internal
guotation marks andtation omitted).

A court looks at whether the factstime complaint sufficiently state a

“plausible” ground for relief. _See Twombly, 550 U.S. at 570. A plaintiff must
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include enough facts to raise a reasonakfgectation that discovery will reveal
evidence and may not just provide a specuieof a right to relief._Id. at 586.
When a complaint fails to adequatelatsta claim, such @ieiency should be
“exposed at the point of minimum expdode of time andnoney by the parties
and the court.”_ld. at 558 (citation omittedf a court dismisses the complaint or
portions thereof, it must consider whetbe grant leave to amend. Lopez v.
Smith, 203 F.3d 1122, 1130 (9th Cir. 2000ihding that leave to amend should be
granted “if it appears at all possible thia¢ plaintiff can correct the defect”
(internal quotations and citations omitted)).

Il. Motion for Summary Judgment

Summary judgment is granted undedé&eal Rule of Civil Procedure
56 when “the pleadings, the discovendalisclosure matexis on file, and any
affidavits show that there is no genuissue as to any material fact and that the
movant is entitled to judgment as a mattelaef.” Fed. R. Civ. P. 56(c); see also

Porter v. Cal. Dep'’t of Corr., 419 F.885, 891 (9th Cir. 2005); Addisu v. Fred

Meyer, Inc., 198 F.3d 1130, 1134 (9thr.A000). A main purpose of summary
judgment is to dispose of factually wpported claims and defenses. Celotex

Corp. v. Catrett, 477 U.S. 317, 323-24 (1986).

Summary judgment must be granteghinst a party that fails to

demonstrate facts to establish what will beeagential element &tal. See id. at
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323. A moving party without the ultimabeirden of persuasion at trial—usually,
but not always, the defendant—has bii initial burden of production and the

ultimate burden of persuasion on a motion for summary judgment. Nissan Fire &

Marine Ins. Co. v. Fritz Cos., 210 F.2699, 1102 (9th Cir. 2000). The burden

initially falls upon the moving party to idafy for the court those “portions of the
materials on file that it believes demoastrthe absence of any genuine issue of

material fact.” T.W. ElecServ., Inc. v. Pac. Ele€ontractors Ass’'n, 809 F.2d

626, 630 (9th Cir. 1987) (citing Celotex Corp., 477 U.S. at 323).

Once the moving party has cadiits burden under Rule 56, the
nonmoving party “must set forth specifacts showing that there is a genuine
issue for trial” and may natly on the mere allegatioms the pleadings._ Porter,

419 F.3d at 891 (quoting Andersoniyberty Lobby, Inc., 477 U.S. 242, 256

(1986)). In setting forth “specific fagt the nonmoving party may not meet its
burden on a summary judgment motion bykmg general references to evidence

without page or line numbers$. Cal. Gas Co. v. Citgf Santa Ana, 336 F.3d 885,

889 (9th Cir. 2003). “[A]t least someigmificant probative evidence™ must be

produced._T.W. Elec. Serv., 809 F.2630 (quoting First Nat'l Bank of Ariz. v.

Cities Serv. Co., 391 U.S. 253, 290 (1968). scintilla of evidence or evidence

that is merely colorable or not sigmidintly probative does not present a genuine

issue of material fact.” Addisu, 198 F.801134. Further, the Ninth Circuit has
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“refused to find a ‘genuine issughere the only evidence presented is

‘uncorroborated and self-serving’ testimonyilliarimo v. Aloha Island Air, Inc.,

281 F.3d 1054, 1061 (9th Cir. 2002) (egiKennedy v. Applause, Inc., 90 F.3d

1477, 1481 (9th Cir. 1996)). “Conclusaaifegations unsupported by factual data

cannot defeat summary judgment.” RiverdNat'| R.R. Passenger Corp., 331 F.3d

1074, 1078 (9th Cir. 2003).

When“direct evidence”producedby the moving party conflicts with
“direct evidence” produced by the party opposing summary judgment, “the judge
must assume the truth of the eviderset forth by the nonmoving party with

respect to that fact.” T.W. Elec. Ser8Q9 F.2d at 631. In other words, evidence

and inferences must bertstrued in the light most favorable to the nonmoving
party. Porter, 419 F.3d at 891. The ¢alges not make crediity determinations

or weigh conflicting evidence at the summargigment stage. Id.; see also Nelson

v. City of Davis, 571 F.3d 924 (9th CR009) (“[C]redibility determinations, the

weighing of the evidence, and the drawofdegitimate inferences from the facts
are jury functions, not those of a judggitations omitted). Haever, inferences
may be drawn from underlying facts notdispute, as well as from disputed facts
that the judge is required to resolve in favor of the nonmoving party. T.W. Elec.

Serv., 809 F.2d at 631.

14



DISCUSSION

l. Defendants’ Motion to Dismiss all Remaéqg Claims or, in the Alternative,
for Summary Judgment

Defendants seek dismissal of ortle alternative, summary judgment
on each of the claims Robert Kahre listedhis Notice of Remaining Claims (doc.
# 366). (Doc. # 369.) The Court notesthat outset, that its attempts to resolve
the remaining issues in this case hbgen stymied by the lack of clarity and
reasoned argument in the parties’ briefifithe Defendants, iparticular, seem
disinclined to rely on the law to resolve Robert Kahre’s remaining claims, instead
citing primarily to rulings issued in ¢hrelated criminatase, Cr. 2:05-CR-00121-
DAE—-RJJ, and prior rulings in thease, often taken out of context or
misinterpreted. The Defendants thereby shifetburden of sifting through the
many arguments they have made in pfilorgs in both this case and Robert
Kahre’s criminal case to éCourt. With that sajdhe Court will assess the

viability of the four claims Defendants seek to dismiss or obtain judgment on.

! For example, Defendants insist thatide Pro’s October 4, 2004 Order must have
disposed of Robert Kahre’s property dastion claims because it referred to the
alleged destruction. (Doc. # 369 Ex. 189t Judge Pro’s October 4, 2004 Order
referred to the property destruction i ttiBackground” section of Order, a section
devoted to summarizing the Plaintiffs’ faat allegations. (Pro Order at 3.) To
suggest that such a reference dispagdiobert Kahre’s property destruction
claim on its merits is at best wishful thinking.
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A. First Amendment Retaliation Claim

The SAC asserts that Defendantslretead against Robert Kahre “for
exercise of his clearly established Fishendment right to associate with his co-
plaintiffs to boycott the Federal Reserand criticize the monetary, taxing and
fiscal policies of the United States(SAC { 510(A).) The SAC alleges that
“defendants’ military-style assault, unnssary property destruction, excessive
force, unlawful detentions, . . . [andhrrantless searches and seizures,” among
other things, were all desigihéat least partially to reliate against plaintiffs to
punish them for and inhibit future activities protected by the First Amendment.”
(SAC {1 25.) Judge Pro’s October2904 Order dismissed Plaintiffs’ First
Amendment retaliation clainegainst all IRS Agent defenais. (Pro Order at 9.)
Accordingly, Robert Kahre’s First Amenamt claim survives only insofar as it is
asserted against Defendant Damm.

Defendants argue that the SA@legations do not satisfy the
heightened pleading standard adherdoytthe Ninth Circuit when the defendant’s
subjective intent is an element of the ptdf's constitutional tort. (See Doc. # 369

at 5 (quoting Foster v. Skinner, 70 FBaB8, 1044 n.7 (9th Cir. 1995)).) This

heightened standard requires plaintiffSstate in their complaint nonconclusory

allegations setting forth evidence of unlainfuent.” Mendocino Envtl. Ctr. v.

Mendocino Cnty., 14 F.3d 457, 464 (9th Cir. 1994). A person aggrieved by
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governmental action “designed to retaliate against and chill political expression”

may “sue the responsible’ officersId. (quoting Gibson v. United States, 781
F.3d 1334, 1338 (9th Cir. 1986))[P]laintiffs may not ecover merely on the basis
of a speculative ‘chill’ due to gendired and legitimate law enforcement
Initiatives,” but may recover they allege “discrete actd police surveillance and
intimidation directed solely at silencirtigem.” Gibson, 781 F.3d at 1338 (internal
citation omitted). Becausedldefendant’s intent to silence the plaintiff and chill
his political expression is an elementhe claim, the heightened pleading
standard applies to First Amendmertabation claims._Mendocino, 14 F.3d at
464.

Here, the Court concludes that th&C does not meet the heightened
pleading standard. It conclusorilijfeages that Damm “advised, directed,
conspired, combined, confederated agdeed” with every other defendant to
violate the Plaintiffs’ constitutional right&t least partially taetaliate against
plaintiffs to punish them for and inhiduture activities protected by the First

Amendment.” (SAC 19 3, 25 owever, it alleges natts that would support an

inference that Damm intended to chill Plirs speech. Moreover, even Plaintiffs

appear to concede that the allegedstitutional violations committed by Damm
and his co-conspirators wedesigned only in part to retaliate against Plaintiffs.

(SAC 1 25 (asserting that Defendants’ actioiese “at least partially to retaliate
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against plaintiffs”).) This is contrary to the Ninth Circuit’s directive that plaintiffs
may recover for governmentattion “directed solely ailencing them.”_Gibson,
781 F.3d at 1338.

In his response in opposition to the instant Motion, Robert Kahre does
not address Defendants’ argument that$A\C fails to satisfy the heightened
pleading standard. Howevé&pbert Kahre cites to elence submitted in support
of his response and asserts that thdeace establishes: (1) that Defendants
Halper and Damm were awasehis views regarding the use of gold and silver
coins to avoid income taxes prior to #neents of May 29, 2003; and (2) that the
Defendants planned the searches aresathat occurred on May 29, 2003 based
on their awareness of those views. (D¥HB880 at 12-14.) Plaintiff maintains that,
based on this evidence, “[tlhere canmmedoubt that the feddrdefendants’ raid
was designed to attack and chill Mr. Kalsrbelief in use of the gold and silver
coinage as legal tender at its dollar den@ted face value.” _(Id. at 12.) In other

words, Plaintiff appears to be arguing thatause he believdiat neither he nor

his employees had to pay income taxes if they used gold and silver coins as a
medium of exchange, any action Defenddotdk to curb Plaintiff's practice of
avoiding income taxes was unlawful, besa it chilled his ability to espouse his
beliefs by practicing them. This argumenneritless; criminal activity does not

constitute protected expression mefghgause it stems from beliefs firmly and
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even sincerely held. “[S]peech is nobfacted by the First Amendment when it is

the very vehicle of the crime itselfUnited States v. Rowlee, 899 F.3d 1275, 1278

(2d Cir. 1990) (quoting United StatesVarani, 435 F.2d 758, 762 (6th Cir.

1970)).

For the reasons discussed above,@lourt concludes that the SAC
fails to state a First Amendment fe#on claim against Defendant Damm.
Accordingly, that claim i1 SMISSED.

B. Fourth and Fifth Amendment Desttion and Deprivation of Property
Claims

In the SAC, Robert Kahre claimsrdages for alleged violations of his
“Fourth Amendment right to be free fraitegal searches and seizures of his
person, property, and business premis€SAC { 510(E).) The SAC alleges that
during the execution of the search warranKimberly Avenue on May 29, 2003,
an armored personnel carrier crashedugh a closed, but unlocked, chain link
gate and slammed into the rear of twacks parked outside the building. (SAC
1 97.) No attempt had been made to apergate without force._(Id.) The SAC
alleges that during the same seardhc¢ers destroyed surveillance cameras
mounted on the interior and exterior wallsthe 6270 Kimberly Avenue building.
(Id. 1 98.) The SAC further alleges thatring the search of 6270 Kimberly

Avenue, officers forced open a file caliimath a crow bar and destroyed a lock-
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box in a similar fashion, despite both hayibeen left unlocked to avoid damage.
(Id. 1 145-146.)

Robert Kahre also claims that hesadeprived of his property without
due process of law in violation ofdlFifth Amendment. (SAC § 510(F).)
Specifically, the SAC alleges that officexsized $160,000 icash; 95 Gold Eagle
Coins; 490 Silver Eagle Coins; 3 silver bars; and 25 boxes of pennies from 6270
Kimberly Avenue, and 210 Silver E&gCoins from 6295 N. Grand Canyon Drive,
despite the fact that seizure of thesengevas not authorized by any warrant. (Id.
19 472—-473.) According to the SAC, these items were not included on the
inventory listing of all items seized. (If1.471.) The SAC also alleges that Robert
Kahre received “Receipts for Paymenflaixes” from the IRS in the sum of
$230,913.00 and $154.245.00 aftiee property was seized. (SAC 1 475, 477.)

Defendants assert that they are emtitie dismissal of or judgment on
Robert Kahre’s Fourth and Fifth Aendment claims for destruction and
deprivation of his property fa number of reasons. First, Defendants argue that
Judge Pro’s October 4, 2004 Order dispasigdobert Kahre’s Fifth Amendment
claim, holding as it did that any claimssing from the assessment and collection

of taxes must be brought pursuanthe statutory remedies provided for by

Congress, not in a Bivens action. (Rrader at 11.) In response, Plaintiff

contends that this portion of the ©ber 4, 2004 Orderd@ressed his Fourth
20



Amendment claims stemming from the gkel illegal seizure of the property, not
his Fifth Amendment due process clainfBoc. # 380 at 18.) Furthermore,
Plaintiff argues, his Fifth Amendmealaim does not arise from the assessment
and collection of taxes; in fact, the cruxtbé claim, according tBlaintiff, is that
the money seized was not applied tothies, as evidenced by the discrepancy
between the amount seized and the amomed on the “Receipts for Payment of
Taxes.” (Id.) In other words, Plaifitis not challenging the way in which the
property was seized, or the fact that hé ha opportunity to object to the seizure,
but rather the fact that it wassentially stolen from him.

The Court agrees with Plaintifiat Judge Pro’s October 4, 2004

Order explicitly dismissed onlRobert Kahre’'s FourtAmendment claims arising

from the allegedly illegal seizure of cuney. Judge Pro’s reason for dismissing
the Fourth Amendment claims—namelyatiBivens relief is not available for
challenges to IRS tax assenent and collection activities pursuant to Adams v.
Johnson, 355 F.3d 1179, 1181 (9th Cir. 26064jould apply equally to Plaintiff's
due process claims, if the claims wessearted against IRS Agents and arose from
the assessment and collectafrtaxes. However, if—saPlaintiff asserts in his
response to the instant Motion—the SA@tes a due process claim based not on

the IRS’s seizure of currendgr payment of taxes, but rather on the outright theft
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of currency by the IRS, FBI, or local lawfercement, the Court is less certain that
Adams would bar such a claim.

The Court must, then, determine @ther the SAC contains such a
claim. Robert Kahre maintains that Rgaphs 471 through 477 of the SAC allege
that his money was stolen during tleach of 6270 Kimbéy Avenue and 6295 N.
Grand Canyon Drive and was never accoufedy the IRS. (Doc. # 380 at 18
n.67.) Nowhere among those provisionshaf SAC does Robert Kahre explicitly
allege that his money was stolen. Agma familiar with the value of Gold and
Silver Eagle Coins and Silver Bars mightdige to glean fronthe SAC that there
was a discrepancy betwettre amount seized and tamount applied to Robert
Kahre’s unpaid taxes, but to the uniniéid, Paragraphs 471 through 477 of the

SAC appear to allege only that the see&zaf Robert Kahre’s cash and coinage was

unlawful because it was not authorizedabwarrant. (See SAC 1 473, 474.) The
Court concludes that the SAC simplges not state a Fifth Amendment due
process claim based on the theft of RoB&ahre’s money against the remaining
defendants. That claim is theref@&SM | SSED.

Second, Defendants argue that Ri&fis Fourth Amendment property
destruction claims were resolved udde Pro’s October 4, 2004 Order. As the
Court noted above, Defendants maintain thatOctober 4, 2004 Order must have

disposed of the property destructidaims because the alleged property
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destruction was mentionedtine “Background” section dhat Order. (Doc. # 369
at 8.) That argument lacks merit. Daflants also urge the Court to find that
Judge Pro’s October 4, 2004 Order implycdisposed of Plaintiff's property
destruction claim because it was notosug the claims Judge Pro explicitly
declined to dismiss._(Id.) The Cousdines to do so. Any claim not explicitly
addressed in Judge Pro’s Octobe2@Q4 Order survived that Order.

Next, Defendants argue that Rabi€ahre’s property destruction

claims are barred by Heck v. Humpigr 512 U.S. 477 (1994). In Heck, the

Supreme Court held that:

[I]n order to recover damagdor allegedly unconstitutional

conviction or imprisonment, or for other harm caused by actions
whose unlawfulness would renderaneiction or sentence invalid, a

§ 1983 plaintiff must prove that the conviction or sentence has been
reversed on direct appeal, expuddpy executive order, declared
invalid by a state tribunal authorizemlmake such determination, or
called into question by federal court’s issuance of a writ of habeas
corpus. . ..

512 U.S. at 486—-87. In other words, Heck stands for the proposition that “if a
criminal conviction arising out of the 5@ facts stands and is fundamentally
inconsistent with the unlawful behavifor which section 1983 damages are

sought, the 1983 action must be dismissed.” Smithart v. Towery, 79 F.3d 951, 952

(9th Cir. 1996). The relevant questiore tAupreme Court explained, is whether “a

judgment in favor of the plaintiff [in #18 1983 suit] would necessarily imply the
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invalidity of his conviction or sentenceMeck, 512 U.S. at 487. In this case,
success on his Fourth Amendment property destruction claim would not imply the
invalidity of Robert Kahre’s convictioriie need not prove any facts that are

“fundamentally inconsistent” with his cormtion in order to prevail. Beets v.

Cnty. of L.A., 669 F.3d 1038, 1046 (9th Cir. 2012). Nor would success on his
property destruction claim indicate tretidence seized during the search in
guestion should have been suggsed at his criminal trialThe exclusionary rule
applies only when evidence is obtained &adirect result” ok Fourth Amendment
violation or if evidence is “found to l#erivative of an illegality.”_Sequra v.

United States, 468 U.S. 796, 804 (1984).rd{¢he allegations do not suggest that

there is any causal connection betweergtia¢uitous destruction of property and
the discovery of evidence. Excessivaionecessary destruction of property may
violate the Fourth Amendment although the underlying search was lawful and its

fruits not subject to suppression. Unitedi8s v. Ramirez, 523 U.S. 65, 71 (1998).

Accordingly, Heck does not bar Robert Kahre’s propdgstruction claim.

Finally, Defendants assert that il fails to state a claim for
property destruction under éieral Rule of Civil Proedure 12(b)(6). “The
destruction of property is ‘meaningfult@rference’ constituting seizure under the
Fourth Amendment, because the destruabioproperty by state officials poses as

much of a threat, if not more, to people’s righbe ‘secure . .in their effects’ as
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does the physical taking of them.” FullerVines, 36 F.3d 65, 68 (9th Cir. 1994),

overruled on other groundRobinson v. Solano Cnty., 278 F.3d 1007, 1013 (9th

Cir. 2002) (internal quotation marks anthtions omitted). As with any seizure

under the Fourth Amendment, “[rleasonatass is the touchstone”: courts must
“look to the totality of thecircumstances to determiménether the destruction of

property was reasonably necessaryftectuate the performance of the law

enforcement officer’s duties.” San Jd3earter of Hells Angels Motorcycle Club

v. City of San Jose, 4023d 962, 975 (9th Cir. 2005). Here, the SAC alleges that

officers gratuitously destroyed Roberth€a’s property, driving a personnel carrier
through an unlocked gate without atté¢ing to open the gate without force;
smashing surveillance cameras and pglthem out of walls; and prying upon
unlocked file cabinets arldckboxes with a crowbarTaking these allegations of
fact as true, the Court concludes that destruction of property alleged was not
reasonably necessary to efigatie the performance ofdlofficers’ duties, and may
therefore have been unreasonabider the Fourth Amendment.

Defendants do not appear to dispiatepurposes of this Motion that
the property destruction alleged in theGAmounts to a violation of the Fourth
Amendment. However, Defendants carite¢hat the SAC fails to allege with
sufficient specificity how the threemaining defendants—AUSA Damm, and IRS

Agents Halper and Crowther—caused éfleged property destruction. (Doc.
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# 369 at 10.) Defendants note that it is undisputed that AUSA Damm was not
present at any of the search sitesvay 29, 2003 (“First Damm Decl.,” doc. # 22
at 128-130 1Y 11-12), and that neithgent Crowther nor Agent Halper
participated in the entries made at afiyhe search locations (“First Crowther
Decl.,” doc. # 22 at 137-143 1 5, 22; “pl Decl.,” doc. # 22 at 62-81 { 27). It
Is true that the SAC does not allebat any of the remaining defendants
personally participated in the allegeaperty destruction—for example, drove a
personnel carrier through an unlocked gatemashed surveillance cameras.
However, the SAC alleges that Damnudtalper are responsible for every
constitutional violation alleged therein because they planned and directed the
conduct complained of. Specifically gtlsAC alleges that Damm and Halper
“conspired and agreed . . . to deviséaperational plan’ to use IRS agents and
SWAT team members to illegally seize Rdli€ahre’s personal property without a
warrant, probable cause or any reasonaldespeetaliate against Robert Kahre;
“unlawfully and unreasonably execute . eagch warrants”; and unlawfully arrest
Robert Kahre. (SAC 14.)

The Court concludes that these gilgons are sufficient to state a
claim for unnecessary property destraotagainst Defendants Damm and Halper.
Defendants Damm and Halper may nohleéd liable for the constitutional

violations of their subordinates—th#ioers who executed the search warrants—
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based on a theory of respondeat superiahastheory is inapplicable to Bivens

actions._Terrell v. Brewer, 935 F.2d H)1018 (9th Cir. 1991). However, a

supervisor may be held liable for thielations of his subordinates “if the

supervisor participated in or directed thelations . . . .”_Taylor v. List, 880 F.2d

1040, 1045 (9th Cir. 1989). Since the SAlleges that Damm and Halper together
devised a plan whereby they directed tfficers who executed the search warrants
to commit the constitutional violations ajled in the SAC, it states a claim for
unnecessary property destruction against them.

However, the SAC does not statelaim for property destruction
against Crowther. The SAC does not alldgg Crowther personally participated
in the unnecessary property destructiorgiogcted any other officers to destroy
Robert Kahre’s property. It asserts that Crowther conspired with the other
defendants named in the SAC to i@ Plaintiffs’ “clearly established
constitutional rights” (SAC { 6), but it de@ot allege any facts regarding the
scope of the alleged conspiracy or thenmex in which it operatk This allegation
Is too vague and conclusory for the Cdorteasonably infer that Crowther could
be responsible for violaths committed by anotherféadant by virtue of the

alleged “conspiracy.”_See Burns v.tgnof King, 883 F.2d 819, 821 (9th Cir.

1989) (“To state a claim for a conspiraoyviolate one’s constitutional rights
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under section 1983, the plaintiff must stgpecific facts to support the existence of
the claimed conspiracy.”).

Defendant’s Motion is, thereforBENIED WITHOUT
PREJUDI CE to the extent it seeks disra@ of Robert Kahre’s Fourth
Amendment property destruction claimaatst Defendants Damm and Halper, and
GRANTED insofar as it seeks dismissaltbé same claim against Defendant
Crowther.

C. Fourth Amendment Unlawful addnreasonable Detention Claims

In the SAC, Robert Kahre allegi¢ghat he was unreasonably and
unlawfully detained following his arreat Bank of the West on May 29, 2003.
(SAC 11 510(C) and (D).) Defendants gannt that Plaintiff's only basis for
arguing that his detention was unreasonable and unlawful is that the arrest
preceding the detention was unlawful.of®# 369 at 11.) The Court has already
ruled in Defendants’ favor on Robert Kals unlawful arrest claim._(See Docs.
## 319, 354.) Accordingly, Defendants contend, his unlawful and unreasonable
detention claims must also fail. (D@t369 at 11.) In rg@nse, Robert Kahre
appears to concede that, given the Cotmlsling that his arrest was lawful, he
cannot prevail on his claims for unlawful and unreasonable detention. (Doc. # 380
at 26.) However, he mdains that his arrest astibsequent detention were

unlawful and indicates that he intendsctmtest the Court’s ruling on his unlawful
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arrest claim on appeal. (Doc. # 38®6t) Robert Kahre’s unlawful and
unreasonable detention claims are, therefdor&M I SSED.

D. “Unlawful Planning” Claims

The SAC does not state a stand-alolam for “unlawful planning”;
rather, as the Court discussed above, Rdf&hre asserts that Damm and Halper
are responsible for every constitutionadlation alleged in the SAC because they
planned and directed the conduct complainedRobert Kahre has one substantive
claim remaining: his claim for property steuction in violation of the Fourth
Amendment. Thus, Plaintiff's “unlawful @hning” claim exists insofar as it is a
means by which Plaintiff may seek to addamm and Halper liable for the alleged
property destruction.

Defendants argue that this clamust be dismissed because all
underlying substantive claims have beesndssed. (Doc. # 3@@x. 1 at 12.) This
argument fails; the Court has concludedlt thlaintiff's claim for unnecessary
property destruction survives. Defentiaalso complain that a holding in
Plaintiff's favor on his “unlawful planmig” claim will allow Plaintiff to seek
discovery from Damm—-an extraordinary ev¥graccording to Defendants, “given
that AUSA Damm was one of the Govermmattorneys who prosecuted [Plaintiff]
in [his] criminal case . ..” (Doc. # 386 at 2.) Defendts assert that “Mr. Kahre

has been unfairly attacking AUSA Damm for many years in the instant civil case
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and in the criminal case in an attempfucher his interests,” and maintain that
“discovery [regarding MrDamm] would be a fishing expedition that is not
warranted by the facts.” (Id.) The Coueminds Defendants that it has already
ordered that Plaintiff be permitted to tatiscovery regardinthe extent to which
Damm was involved in planning the sela@s on May 29, 2003. (Doc. # 300 at
28.) In this Court’'s September 2, 2011d@x, it granted Plaintiffs a Rule 56(d)
continuance, finding that éne was a “dearth of evidenoa the record” (id. at 25)
and concluding that Defendiis were not entitled to summary judgment on the
unlawful planning issue despiefendant Damm'’s self-seng declarations that
he did not participate in planning the “awliful raid” (id. at 27—-28). The Court is
not convinced that it would so unjustmrejudicial to permit Damm to be deposed
that it must dismiss an otherwise valid clderause it is asserted against him.
Accordingly, the Court concludes thRlkaintiff must be permitted to
take discovery regarding the exteniitbich Damm and Halpexere involved in
planning the execution of the seamghrrant at 6270 Kimberly Avenue that
resulted in the alleged gratuitous destian of property. The Court is not
authorizing a fishing expedition; discovery is limited to those matters germane to
Plaintiff's sole remaining claim. Platiff may depose Damm and Halper for the

very limited purpose of determining whethiey directed the property destruction

that occurred during the execution of gearch warrant at 62 imberly Avenue.
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Other discovery sought frombefendants must be similgdimited in scope. If the
evidence fails to establish that e and Halper directed any property
destruction, Defendants maenew their motion fosummary judgment and the
Court will enter judgment in Dendants’ favor on Plaintiff's last remaining claim.

Il. Defendants’ Motion for Summary Raaling the Remaining Claim of
Plaintiffs Lori Kahe and Lee Belcher

The SAC alleges that Defendantslated the Fourth Amendment
rights of Plaintiffs Lori Kahre and Beher by searching their home without a
warrant (SAC 11 488(F), 504(F)); detainithgm unreasonably and unlawfully (id.
19 488(C), 488(D), 504(C), 504(D)); using excessive farce (id. 11 488(E), 504(E));
and destroying their property (id. 11 488804(l)). Specificdy, Belcher claims
that on May 29, 2003, at approximatel3@p.m., he was inside his home—the
secondary unit at 6295 N. Grand Canyon due (“the secondary unit”)—when he
heard noises outside. (Id. 1 293, 294.) According to Belalmen he stepped
outside, members of a SWAT team poingeohs at him, and although he complied
with their orders, they shot him oncetire back and twice in the stomach with
non-lethal bags. _(Id. 11 295-3p@elcher alleges that lveas tackled, thrown to
the ground, dragged down a rocky embankment to the primary unit at 6295 N.
Grand Canyon Avenue, and then detaineldandcuffs on the porch of the primary

unit. (Id. 11 301-303.) He claims tivaliile he was detained, officers were
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searching the secondary unit, and detieda “flash-bang,” which caused damage
inside the dwelling. _(Id. 11 317, 32328.) According to Belcher, he was
eventually given a choice between leavihg property, unrestrained, or remaining
on the property, handcuffed. (ld. § 321.) ¢hese the latter._(Id.) Belcher asserts
that they had no legal authority teasch the secondamnit, keep him in

handcuffs, or prevent him from retung to his home. (Id. § 322.)

Lori Kahre alleges that she was also in the secondary unit at 4:30 p.m.
on May 29, 2003, when members of a SYWW&&m ordered her to come outside
with her hands up._(l1d. 1 345-349.) Slanok that the officers handcuffed her,
one of them “threw her up against a cindkck wall,” and therthey dragged her
through rocks and gravel to the frontrgo of the primary unit. _(Id. 11 351-352.)
Paramedics treated wounds on her ctioutder, neck and elbow. (Id. § 357.)
Eventually, she alleges, the officers tduk back to her house, still handcuffed.
(Id. 1 362.) She claims that she was detained in her home by the officers until
10:30 p.m., when they “completed their raid.” _(Id. 1 373, 376.)

The SAC named the following defeéants: AUSA Damm; IRS Agents
Halper, Mercedes Manzur, and Dennis Citway (“Crowther”); and officers with
the NLVPD. As the Coumoted above, the clainasserted against NLVPD
officers were dismissed by the CouriaitMay 22, 2006 Order(Doc. # 142.)

Thus, although Lori Kahre arigelcher’s Fourth Amendmeglaims were asserted
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against IRS Agent Crowther—the onlhd&ral defendant present during the May
29, 2003 raid at 6295 N. Grand CanyoreAue—and various NLVPD officers,
only the claims against Crowther remaiable. Defendants now move for
summary judgment on Belcher and LEahre’s FourtlPAmendment claims
against Crowther. They also mdwe summary judgment on the “unlawful
planning” claims asserted agai#dJSA Damm and IRS Agent Halpétp the
extent they are based upon the FourtheAdment violations alleged by Belcher
and Lori Kahre.

Defendants advancevaral arguments in favor of summary
judgment. First, although there is no dispthat the SWAT team did not have a
warrant to conduct a searohBelcher and Lo Kahre’s home—the secondary unit
at 6295 N. Grand Canyon Avenue—Defendaalsthe SWAT team’s entry of the
secondary unit a “protective sweep,” atahtend that it was therefore justified
although not authorized by a warrant.o# 350 at 10.) Second, Defendants
point out that this very Court upheld the lawfulness of the warrantless entry in

Robert and Lori Kahre’s criminal trial (Cr. 2:05-CR-00121-DAE-RJJ, Doc.

? Defendants’ Motion for Summary Judgment Regarding the Remaining Claim of
Plaintiffs Lori Kahre ad Lee Belcher does not adds the unlawful planning
claims asserted againstldar, most likely becausewas not clear prior to the
iIssuance of this Order that the claims asgskagainst Halper survived. However,
as the Court has concluded that the SA€gadtely alleges that Halper, together
with Damm, planned the unlawful conduct complained of, the Court will address
the unlawful planning claim assertadainst Halper as well.
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# 2411), and argue that Plaintiffs are #fere barred from relitigating the issue.
(Doc. # 350 at 9-10.) Third, Defendants astext Plaintiffs are also barred from
challenging the constitutionality of the SWA&am'’s actions at the secondary unit

pursuant to Heck v. Huphrey, 512 U.S. 477, 486—-87 (1994). Fourth, Defendants

maintain that Lori Kahre and Belcheckims against Crowther fail because the
evidence demonstrates that Crowtheswat involved in any search of the
secondary unit, in the use of force agiBelcher or LorKahre, or in the
destruction of property, and neither L&ahre nor Belcher were detained against
their will. Finally, Defendants argue thatnce the underlying Fourth Amendment
claims are without merit, ghclaims against Damm and Hafpmust also fail. The
Court will address each of PlaintifiSourth Amendment claims in turn.

A. lllegal Search

As the Court noted above, therens dispute that NLVPD officers
entered the secondary unit on May 2903 without a warrant. Defendants
contend that the SWAT team’s entrytb&é secondary unit was a “protective
sweep,” and was therefore justified altbbwot authorized by a warrant. (Doc.

# 350 at 10.) Defendants also point out th& Court upheld the lawfulness of the
warrantless entry in Robert and L&mhre’s criminal trial (see Cr. 2:05-CR-
00121-DAE-RJJ, doc. # 2411), and assertttietloctrine of collateral estoppel

therefore bars Plaintiffs from relitigatinigis issue. The Court agrees. “Under
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collateral estoppel, once a cbhas decided an issue of fact or law necessary to its
judgment, that decision may precludétigation of the issue in a suit on a

different cause of action involving a patb the first case.” Allen v. McCurry,

449 U.S. 90, 94 (1980). When considering pineclusive effect of a prior federal

court judgment, federal law controls thealysis._McQuillion v. Schwarzenegger,

369 F.3d 1091, 1096 (9th Cir. 2004). @arfactors must beonsidered: (1)
whether the issue at stakddgntical to the one alledgen the prior litigation; (2)

whether the issue was actually litigatedtbyg party against whom preclusion is

asserted in the prior litigation; and (3) whether the determination of the issue in the
prior litigation was a critical and necespg@art of the judgment. 1d.

In this case, all three factors are dask The legality of the officers’
warrantless entry of the secondary unit was challenged by Robert and Lori Kahre
in @ motion to suppress in the rethtgiminal case (Cr. 2:05—-CR-00121-DAE-

RJJ, docs. ## 2136, 2164), dmati Kahre had an opportunity to argue the motion,
through counsel, at a suppression hega(id., doc. # 2411 at 2). Although Lee
Belcher was not actually a party to theliea action, “[c]ourts have recognized
that a non-party may be bound if a party icksely aligned with its interests as to

be its ‘virtual representative.” Scholeber v. Harrah’s Laughlin, Inc., 423 F.

Supp. 2d 1109, 1112 (D. Nev. 2006). “A close relationship between the named

party and the nonparty supports a findafgirtual representation,” and “[a]n
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identity of relevant interests betwettre named party and the non-party is

necessary to such a finding.” Irwin v. Mascott, 370 F.3d 924, 930 (9th Cir. 2004).

Belcher had and continues to have a clesstionship with Lori Kahre. At the
time that the search occurred and attiime of the suppression hearing in the
criminal case, Belcher and tidkahre were in a romantielationship and shared a
home. Moreover, Lori Kale's interests in the prior action are identical to
Belcher’s interests in this action; shad a tremendous incentive to convince the
Court that the warrantless entry was illegalthat any evidence derived therefrom
would be suppressed. Plaintiffs are therefore collaterally estopped from
relitigating the illegal seah issue in this case.

In any event, even if the Court wepereach the meritsf this claim,
Defendants would be entitled to summparggment for the same reason the Court
upheld the legality of the warrantless entry in the related criminal action. “In
executing a search warrant officers nialye reasonable action to secure the
premises and to ensure their own saéetyg the efficacy ofhe search.” L.A.

Cnty., Cal. v. Rettele, 550 U.S. 609, 6200Q7). They may conduct a protective

sweep of an area if “spdic and articulable facts supgfirthe] belief that . . .

dangerous persons may be in the buildinglsewhere on the premises.” United

® As the Court did not address Lorilifa’s allegations of excessive force,
property destruction, or unreasonable debenn the criminal action, the doctrine
of collateral estoppel does not bar Lori Kahre and Belcher’s litigation of those
claims in this case.
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States v. Murphy, 516 F.3d 1117, 1120 (Gih 2008) (quoting United States v.

Delgadillo-Velasquez, 856 F.2d 1292, 1298 (Gth 1988)). In this case, the

officers had sufficient reason to believattla protective sweep was necessary.
The affidavit filed in support of the searalarrant set forth reasons for concern for
the physical safety of the law enforcemefiicers involved in the investigation.
The main reason for concern was a lettgtten by Robert Kahre and sent to IRS
Agent Manzur on August 7, 2000. (Da@c381 Ex. B.) The letter stated that
Robert Kahre had “armed security detads several properties at which he
conducted business. (Id.) It also statest Robert Kahre did not recognize the
legitimacy of IRS agents daw enforcement personnglld. (“I am put in the
awkward position of not being abler®cognize the [IRShgents’ authority
....").) Robert Kahre noted, in thdtkr, that he was making these observations
because he wanted “to be sure [to] dveven the remotest possibility of physical
injury, harm, or loss of life to anyone(ld.) In light of this letter, it was
reasonable for law enforcement officessecuting the search warrant at 6295 N.
Grand Canyon Drive to believe that indluials on the premises might be armed
and unwilling to submit to their authority. Accordingly, the protective sweep of
Lori Kahre and Belcher's home wasftfied under the circumstances.

Finally, even if the warrantlessteypwas unreasonable and the claim

was not barred by the doctrine of collatexsioppel, Plaintiffsillegal search claim
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would fail to the extent it is assertadainst Defendant Crowther. Defendants
have submitted evidence demonstratimgf the search—or “sweep”—of the
secondary unit was carried out by NLV@Bicers, not by Crowther. Captain
Justin Roberts of the NLMP, who was a member of tI8VAT team tasked with
securing 6295 N. Grand Canyon Drive ony\N2®, 2003, submitted a Declaration
in support of Defendants’ Motion for Summaudgment, which states that “[a]ll
of the individuals who were on the tedinat was involved in the protective sweep
of the [secondary unit] on May 29, 20@@re employed by the North Las Vegas
Police Department.” (Doc. # 351 1 8.) Thus, there is no genuine issue for trial
regarding Crowther’s participain in the challenged conduct.

B. Excessive Force

The “use of force is contrary tbe Fourth Amendment if it is

excessive under objective standards oforableness.” Saucier v. Katz, 533 U.S.
194, 202 (2001). Reasonablsses assessed by balancifithe force which [i]s

applied . . . against the need for that&®” Deorle v. Rutherford, 272 F.3d 1272,

1279 (9th Cir. 2001). “In determining the ndedforce, we pay ‘careful attention
to the facts and circumstances of [thelticatar case, including the severity of the
crime at issue, whether tlaspect poses an immediateetit to the safety of the
officers or others, and whether [the sespis actively reisting arrest or

attempting to evade arrest by flight.Meredith v. Erath, 342 F.3d 1057, 1061 (9th
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Cir. 2003) (quoting Graham v. Connor, 490 U.S. 386, 396 (1989)). The

reasonableness of force used is ordinarityuestion of fact for the jury, but a
district court may grant summary judgmenatoofficer if it determines that the

use of force was objectively reasonabldemthe circumstances. See Liston v.

Cnty. of Riverside, 120 F.3d 965, 976 n.10 (9th Cir. 1997).

With respect to Belcher’s excessive force claim, the following facts
are undisputed. Belcher was ordered to exit his house and walk towards the
SWAT team with his hands in the aindahe complied. (Doc. # 352 Ex. 6.) When
he was 15 feet away from the officers,d@manded to see a search warrant, and
refused several orders tp@oach and several ordeeslie down on the ground.
(Id.) According to Captain Roberts’s repd[b]ecause [the officers] knew other
subjects were inside the residence, fnelir] initial information included possible
machine guns, Belcher[]s noncompliance wesating a safety hazard to himself,
and officers.” (Doc. # 351 Ex. 1.) Thefioérs shot Belcher with an air-propelled
pepper ball gun three times (id.) until tr@uched down (doc. # 352 EX. 6).
“Fearing that Mr. Belcher was about tarback into the house,” the officers “took
hold of [him] by the wrists” and “ordergtiim] to get on the ground,” at which
point they “pulled [him] out past the entry team.” (Id.)

“[T]he most important single element” when assessing the

reasonableness of the use of force ikéther the suspect poses an immediate
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threat to the safety of the officersathers.” _Chew vGates, 27 F.3d 1432, 1441

(9th Cir. 1994). Here, the officers wanwestigating income tax related crimes,
which are nonviolent offenses. Howeyvas the Court discussed above, the
officers had reason to believe that theright be an armed security detail at 6295
N. Grand Canyon Drive—an armed securityagléhat did not recognize the lawful
authority of IRS agents, who wereeliting the investigation. The evidence
indicates that Belcher himself did not p@seimmediate threat to the safety of the
officers or others; he had complied witke thfficers’ order to put his hands in the
air, and had exited the house and walkedhta them as directed. However, his
continued refusal to approach the offger to lie on the ground prolonged both
his and the officers’ exposure to risk frandividuals still inside the home. Thus,
the officers’ reasonable safety concenasranted the use of a non-lethal pepper

ball gun to bring Belcher under the officecgintrol. _Cf. Headwaters Forest

Defense v. Cnty. of Humboldt, 276 F.3d 112%30 (9th Cir. 2002) (holding that

the use of pepper spray “may be reasonable as a general policy to bring an arrestee

under control”) (quoting Ladnde v. Cnty. of Riverse 204 F.3d 947, 961 (9th

Cir. 2000)).
As for Lori Kahre’s claimthe following facts areot in dispute. Lori
Kahre was ordered to exitihieouse and approach the 8Wteam with her hands

in the air, and she complied. (Doc. #£235x. 6.) When sheeached the officers,
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they ordered her to turn away froneth and she said ‘hy?” and lowered her

arms. (Id.) Two officers then “took hotd [her] wrists andarms and [escorted]

her past the entry team.” _(Id.) Whileethwere escorting her, she demanded to see
a search warrant, and when one of tfieers told her to calm down and placed
her hands behind her back, she said “‘Neanna see the search warrant!” and
“began trying to break free . . . by twigy her arms around and pulling away from
[the officers].” (Id.) At that pointthe officers attempted to place her up against a
wall “to gain more control olier,” and she “put herght foot up onto the wall and
began to push her body back toward€nh” (Id.) One officer pushed Lori
Kahre’s leg down with his right hand ahdth pushed her up against the wall.

(Id.) While pushed up against the walleshoved around rapiglland attempted to
break away. (Id.) She suffered a sdnata her shoulder and an abrasion on her
chin from being placed up against the wdld.) The Court concludes that the
officers used objectively reasonable foteesubdue Lori Kahre. Lori Kahre
resisted more actively thaelcher; she physically struggled with the officers,
attempting to break free and pushing agaans&ll with her foot. The officers did
not push her up against the wall—the actiwat ultimately led to her injuries—

until she began trying to break free, and ithjuries she suffedewere apparently a

result of the struggle.
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For the reasons stated above, tlei€concludes that Defendants are
entitled to summary judgment as a mattelaw on Plaintiffs’ excessive force
claims. The Court also notes that, evfahe officers had not used objectively
reasonable force to subdue Belcher and Kahre, Plaintiffs’ claims would fail
insofar as they are asserighinst Crowther. Agaithe evidence demonstrates
that_ only NLVPD officers, not Crowthewere involved in ordering Belcher and
Lori Kahre to exit the secondary unitchsubsequently subduing them. (Doc.
#3511 8, 10; Doc. # 352 Ex. 1, 6.)

C. Unlawful Detention

Turning to Plaintiffs’ unlawful detention clainiBelcher and Lori
Kahre argue that Defendants had no auiyhto detain them during the execution
of the search warrant on May 29, 2003. Belthclaim fails, afie admits that at
approximately 5 p.m., he was told thegt could stay at 6295 N. Grand Canyon
Drive, in handcuffs, or could leave theemises. (SAC 1 321; “Belcher Depo.,”
Doc. # 352 Ex. 5 at 32-33.) He choségtave. (Belcher Depo. at 33:4.)

As for Lori Kahre, she was brougb#ck to the secondary unit at 5

p.m., still handcuffed. (S8 § 62; “Lori Depo.,” Doc# 352 Ex. 4 at 41:16-17.)

* Belcher and Lori Kahre each assentéams for unreasonable detention and
unlawful detention. The unreasonabléetiion claims stem from the period of
time during which they were handcuffed andde to wait on the front porch of the
primary unit, and were dismissed indd Pro’s October 4, 2004 Order. (Pro
Order at 18.) Accordingly, only the ahas for unlawful detention survive.
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Defendant Crowther andraumber of NLVPD officers were present at the
secondary unit when she arrived. (LDepo. at 50:7-12.) Defendant Crowther’s
Declaration, submitted in support of feadant’s Motion for Summary Judgment,
states that he “was instrect to go to Lori Kahre’s redence” (the secondary unit)
“and ‘monitor [Ms. Kahrefor law enforcement officer safety reasons’ until the
search of the primary residence at [62855rand Canyon Drivejvas completed.”
(“Crowther Decl.,” Doc. #350 Ex. 3 § 3Qori Kahre’s handcuffs were removed
approximately fifteen minutes after she vegsorted to the secondary unit. (Lori
Depo. at 49:21-25.) According to SergeBonald Collins othe NLVPD, after

her handcuffs were removeshe was told that she w&ree to leave and was not
under arrest, but she indicated that shatedto stay in the house. (“Collins
Decl.,” Doc. # 350 Ex. 4 { 7.) During heéeposition, Lori Kahre stated that she
did not recall anyone telling her she hadtay in the house (Lori Depo. at 70:15-
17), and admitted that the officers “could/gatold her she was free to leave, but
she didn't remember, and in any event ‘sheuldn’t have left, not without [her]
animals and not knowing what's going ion[her] house” (id. at 62:17-19, 70-71).
Accordingly, from approximately 5 p.rnto 10:30 p.m., Lori Kahre sat in the
kitchen of the secondary unit. (Lori P& at 66:14—-23.) When she had to go to
the bathroom, a female officer escortet. (Id. at 70:20-2) Several NLVPD

officers sat on her couch waing television, and Defendant Crowther stood in the
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kitchen with her talking about variougnlgs, such as the high school they both
attended. (Id. at 67-68, 23—25.) According to LorKahre, Crowther was the
“only one that was decent to [her]”; helped her treat her wounds, and let her
drink rum and 7-Up. (Loepo. at 50-51, 69:20-22.)

As a threshold matter, the Court shuletermine whether Lori Kahre
was “seized” within the meaning ofdlirourth Amendment. If no seizure
occurred, the officers’ conduct plainly did not violate her Fourth Amendment right
to protection from “unreasonable searched seizures.” U.SConst. amend. IV.
A person is seized when an officelby“means of physical force or show of

authority, terminates or restrains litreedom of movement,” Brendlin v.

California, 551 U.S. 249, 254 (2007) (intergaotation marks omitted), such that

“a reasonable person would have belietret he was not free to leave,” United

States v. Mendenhall, 446 U.S. 544, 554 (198)e Supreme Court has said that
the “crucial test is whether, takimgto account all of the circumstances
surrounding the encounter, the polie@nduct would ‘have communicated to a
reasonable person that he was not attiterignore the police presence and go

about his business.” Florida Bostick, 501 U.S. 429, 437 (1991) (quoting

Michigan v. Chesternut, 486 U.S. 567, 569 (1988)).

Here, there is no genuine dispute thati Kahre was free to leave her

home on the evening of May 29, 2003. ®eamg Collins’s Declaration states that
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she was told she was not under arrest\aas free to leave; her own deposition
testimony confirms that she does not recalhtpeold that she had to stay in the
house, and “could have” been told shes\irae to leave; and Belcher, a co-
occupant of the home, was permittedetave. Under these circumstances, a
reasonable person would have understoodstmatvas free to leav However, the
fact remains that, having chosen to staper home, Lori Kahre’s freedom was
restricted. She was escorted to her @@mhandcuffs, and remained handcuffed
for fifteen minutes inside the house. ¢@rthe handcuffs were removed, she was
“[t]old to sit there” in the kitchen on a &ool (Lori Depo. at 65:11), and was not
permitted to walk freely around the heusy herself; Defendant Crowther
accompanied her when she went lookimigher cats (id. at 56:2-5), and fetched
cold rags for her to tend to her woundscause she was not allowed to leave the
room alone (id. at 50-51). Her depositiestimony suggests that she had to ask
permission to make herself@xed drink (id. at 69:22 (“Danis let me make it.”)),
and was accompanied to the bathroom B3naale officer (id. at 70:20-21). No
reasonable person would have felt at libéotygnore the police presence and go
about her business undees$ie circumstances. The Court concludes that Lori
Kahre was seized within the meagiof the Fourth Amendment.

In general, a seizure—even one that does not amount to a formal

arrest—is reasonable under the Fodnthendment only if supported by probable
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cause._See Dunaway v. New York, 442 \2@0, 213 (1979). Here, there is no

suggestion that the officers had probable canserest Lori Kahre. However, the
Supreme Court has recognized that certain seizures that are significantly less
intrusive than a formal arrest gnavithstand scrutip under the general
reasonableness standard embodiederFburth Amendment even when not

supported by probable cause. Michigatsummers, 452 U.S. 692, 697 (1981).

One well-established exception to teneral rule is that “police may
detain a building’s occupants while officersecute a search warrant as long as the

detention is reasonable.” Dawson v. GfySeattle, 435 F.3d0b4, 1065 (9th Cir.

2006); see also Summers, 452 U.S. 695 (1981) (“If the evidence that a

citizen’s residence is harboring contrafias sufficient to persuade a judicial
officer that an invasion of the citizen'svacy is justified, it is constitutionally
reasonable to require that citizen to remaimle officers of the law execute a valid
warrant to search his home.”). Thiss“because the character of the additional
intrusion caused by detention is slight’-ettletention itself is less intrusive than
the search—and “because the justificatifimdetention are substantial.” Muehler
v. Mena, 544 U.S. 93, 98 (2005). In atkeords, the important law enforcement
interests served by detangi the occupants of a building being searched outweigh

the detainees’ privacy rights.
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Courts have also upheld the ddten of individuals located outside
the area where a search warrant is texscuted, but within a secure perimeter or
close enough to pose a danger to the offiegexuting the warrant. For example,

in United States v. Allen, 618 F.3d 4G4)5-06, 409-10 (3d €i2010), the court

held that it was reasonable for officergeuting a search warrant inside a bar to
detain Allen, who was working as acsirity guard for the bar and was found
standing on the sidewalk outside whenaffecers arrived. The officers detained
Allen “just long enough to ensuftheir] safety and . . . tgather the evidence they

were seeking.”_Id. Similarly, in UniteStates v. Jennings, 544 F.3d 815, 818 (7th

Cir. 2008), the court concluded that it was reasonable for officers to briefly detain
Jennings, although he “never stepped onégpttoperty being searched,” because
“he entered the security perimeter surrding the apartment where the narcotics
search was underway.”

Here, the Court concludes that tféicers’ detention of Lori Kahre

was reasonable under the circumstandésted States v. Enslin, 327 F.3d 788,

796 (9th Cir. 2003) (“Any inquiry into theeasonableness of a seizure requires ‘a
careful balancing of the nature and quadifythe intrusion on the individual's
Fourth Amendment interests against ¢bentervailing governmental interests at

stake.™) (quoting Graham. Connor, 490 U.S. 386, 396989)). She was not an

occupant of the building being searchedtrsexistence of the search warrant did
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not provide “objective justification” fioher detention as it did in Summers.
Summers, 452 U.S. at 703 (“The existenca ekarch warrant . . . provides an
objective justification for the detentio judicial officer has determined that

police have probable cause to believa gomeone in the home is committing a

crime.”); see also Mena, 544 U.S. at 88<gerving that the existence of a warrant
ensures that “a neutral magrate has determined thabbable cause exists to
search the home”). Howevehe secondary unit was a very short distance from the
primary unit (Lori Depo. at 13—14), and within the area the SWAT team had
secured. The occupant of the secondmit—Lori Kahre—was the sister and
employee of the principal target of theastigation. The officers had a legitimate
interest in ensuring their own safety durthg search of the primary unit, and they
did so by giving Lori Kahre the choice l®ave the secure site or remain under
watch. As the Supreme Court observe&ummers, “[t]he risk of harm to both
the police and the occupants is minimizieithe officers routinely exercise
unquestioned command of the situation.” 425 U.S. at 702-03.

For the reasons stated abovefddelants are entitled to summary
judgment as to Plaintiffs’ claims for unlawful detention.

D. Property Destruction

Finally, it is undisputed that tHRWAT team caused damage when

they entered the secondary unit. According to Captain Roberts of the NLVPD,
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after Lori Kahre and Beleer exited the house, the SWAT team noticed a dog
inside. (Doc. # 351 1 12.) The officerssed a blast distraction device into the
house to distract the dog. It ended uglankitchen floor, and when it went off it
caused damage to the tile floor—one tile, about eight inches in diameter, was
discolored and had holes in it. (Id.;iL®epo. at 53-54; Doc. # 351 Exs. 2, 3.)
The blinds and sliding glass window iretkitchen were also damaged. (Lori
Depo. at 54:15-18.) Finally, sliding gladeset doors in Lori Kahre and Belcher’'s
bedroom had been taken off their tra€ld. at 56-57; Doc. # 351 Ex. 4.)

As the Court noted above in its dission of Robert Kahre’s property
destruction claim, whether government desinn of property violates the Fourth
Amendment turns on whether the destutif property was reasonably necessary
to effectuate the performance of the law enforcement officers’ duties. See San

Jose Charter of Hells Angels Motgnte Club, 402 F.3d at 975. The Court

concludes that the amount of damage caused by the officers in this case was
reasonably necessary to achieve the objestof the protective sweep: ensuring
officer safety and securing the premises in preparation for execution of the search
warrant. The blast distraction device vilaown into the house for a legitimate
reason—to distract the dog—and the damage it caused was fairly minor;
photographs of the tile flo@how small holes in one tiend slight discoloration

on surrounding tiles. The sliding glasood®in the bedroom had merely been
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taken off their tracks. Thus, the damagges not severe, and there is no indication
that it was gratuitous. Accordinglihe Court concludes that Defendants are
entitled to judgment as a matter of law Lori Kahre and Belcher’s property
destruction claims.

In conclusion, the Couf?l SMISSES Lori Kahre and Lee Belcher’s
illegal search claim as barred by th&ctrine of collateral estoppel, aGRANTS
Defendants summary judgment on Plaintiffgee remaining claims. Lori Kahre,
Lee Belcher, and Defenda@towther are therefor@l SMISSED from this case.

1. Defendants’ Motion to Strike

On August 17, 2012, Plaintiffs Lokiahre and Lee Belcher submitted
an Expert Witness Report prepared mpbBrt Clymer (“Clymer”), a former FBI
Agent. (Doc. # 336 Ex. 4.) On Septeen 6, 2012, Defendasitnoved to strike
Clymer’s expert report anddemony. (Doc. # 336.) As this Order disposes of
Lori Kahre and Lee Belcher'sgaremaining claims, the CoDENIES AS
MOOT Defendants’ Motion to Strike.

CONCLUSION

For the foregoing reasons, the C@BRANTS Defendants’ Motion
for Summary Judgment (doc. # 350), BRAANTSIN PART andDENIES
WITHOUT PREJUDICE IN PART Defendants’ Motion to Dismiss or, in the

Alternative, for Summary Judgment (d&c369). Plaintiff Robert Kahre’s First
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Amendment Retaliation Claim and Fourth Amendment Unlawful and
Unreasonable Detention Claims &ESMISSED. Defendants are entitled to
judgment on Plaintiffs Lori Kahre aricee Belcher’s illegal search, unlawful
detention, property destruction, and esgiee force claims. Defendant Crowther,
Plaintiff Lori Kahre, andPlaintiff Lee Belcher ar®I SM | SSED from the case.
The CourtDENIES ASMOOT Defendant’s Motion to Strike. (Doc. # 336.)

IT ISSOORDERED.

DATED: SanAntonio, Texas, August 9, 2013.

David Alan Efra
Senior Unitgd States District Judge
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