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4 UNITED STATES DISTRICT COURT

5 DISTRICT OF NEVADA

6 * % *

7 UNITED STATES SECURITIES AND Case N02:05cv-00531MMD -GWF

3 EXCHANGE COMMISSION,

Plaintiff, ORDER CERTIFYING FACTS TO

9 V. DISTRICT JUDGE UNDER 28 U.S.C.§
1C || EXOTICS.COM, INC.¢etal., 636(E)
11
17 Defendars.
13 This matter idefore the Court on Plaintiff Securities and Exchange Commission
14 || (“SEC”) Motion for An Order to Show Cause Why Defendant Gary ThdtfTdemas”) Should
15 || Not Be Held in CivilContempt (ECF No. 547), filed January 29, 20T8omasdfiled his
16 || Opposition (ECF No. 550) on February 5, 20BECfiled its Reply (EE No. 551) on February
17 ]| 6, 2018. On May 4, 201&ECappeared at thecheduledhearing and@homasappeared
18 || telephonicaly. At the conclusion of the hearing the Court instructed Thomas to mail a copy pf
19 || his financial records, dating from October 2017 to present, no later than May 18, T2@I8EC
20 || filed its Response and Objections to Thora&3hancial 8bmission (ECF No. 556) on May 29,
21 || 2018. On June 7, 2018 Thomas filed his Reply to the SEC’s Objections (ECF No. 559).
22 BACKGROUND
23 The SEQrequestdhomasbe held in civil contempt for failure to comply with this
24 || Court’s Order of October 23, 2017 (ECF No. 54Burswan to Title 28, Section 636(e) of the
25 || United States Code, a United States magistrate judge shall have authority hocpaiinis
26 || contempt when the act was committed in the magistrate judge’s presence or tmstictes
27 || criminal, or civil contempt.A magistrate judge may, however, only impose a sentence for
28
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criminal contempt up to the penalties for a Class C misdeme&®days in jail and/or a fine
up to $5,000. Section 636(e)(5).

Section 636(e) further provides:

(6) Certification of other contempts to the district court--Upon
the commission of any such act

the magistrate judge shall forthwith certify the facts to a district
judge and may serve or cause to be served, upon any person whose
behavior is brought into question under this paragraph, an order
requiring such person to appear before a district judge upon a day
certain to show cause why that person should not be adjudged in
contempt by reason of the facts so certified. The district judge shall
thereupon hear the evidence as to the act or conduct complained of
and, if it is such as to warrant punishment, punish such person in
the same manner and to the same extent as for a contempt
committed before a district judge.

Pursuant to Section 636(e)(6), the undemtigeertifies to the District Judge the
following facts that appear to provide grounds for a finding of civil contempt agdinstds
1. That a permanent injunction and default judgemead entered against Thomas

December 22, 2006. The default judgment ordered that Thoayagvil penalties in the
amount of: $120,000.00 for violation of Section 10(b) and Rule 10b-5; $120,000.00 for aidir
and abetting Exotieblevada’s violation of Section 10(b) and 10b-5; $120,000.00 for aiding a
abetting of manipulation scheme; $120,000.00 for aiding and abetting violations of Exotics-
Nevada’s violation of Section 13(b)(2)(A) and Section 13(b)(2)(B); $60,000.00 for violation
Section 13(d), Section 16(a) and Rule 13d-1 and Rule 1&&Ral Judgement of Default

Against Defendant Gary Thomas a/k/a GARY THOMASVOJTESAK (ECF No. 86 at 4).

2. That on March 31, 2014, the Court entered an linségt Payment Plan Ordginitial
Payment Plan"prderingThomas make payments of $15,966.00 on the first day of each mon
beginning April 1, 2014 in satisfaction of his debt. ECF No. 449.

3. That on August 9, 2016, the Court entered an Order holding Thamad contempt
for failure to comply with the Court'mitial Payment PlanThe Court further directed the
parties 6 work toward establishing a new payment plan for Thomas. ECF No. 515.

4. That on October 23, 2017, the Coentered &evisednstallment Payment Plan Order
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(“Secondinstallment Ordeér orderingThomasmakepayments toward his debt in the amount 0
$5,000.00 per month with the first payment due on November 1, 2017 and the first day of €
month thereafter. ECF No. 544.

5. On May 4, 2018 the Court heard arguments regarding SEC'’s instant motion. Thomg
was further ordered to mail his financial recorfilem October 2017 to present, to the court and
submit a copy to the SEC by May 18, 2018.

6. That on May 29, 2018, the SEC filed its Response and Objections to Thomas’s Fina
Submission. ECF No. 556.

7. That on June 7, 2018, Thomas filed his Reply to the SEC’s Objections. ECF No. 55

DISCUSSION

The SEC asserthatThomasshould be held in contempt becabsdias made no attempts tg
comply with the Court’'s Seconrdstallment OrderECF No. 547.The SEC also requests an
order that Thomas hacarceratedintil he has fully complied with the Court’s Installment
Order! Id. In response, Thomasgueshe does not have sufficient “income or earnings” to pa
the installment amount ordered by the Court because he relies solely on loansfevhmh a
classifiedas incometo pay his familis living expensesResponse ECF No. 550. In its reply,
the SEC argues that Thomas must not only demonstrate “categorically atdilih(duoting
Huber v. Marine Midland Bank, 51 F. 3d 5, 10 (2d Cir. 1995)) why he is unableomply with
the Second Installment Order but also that compliance is “unmistakably... impb&silaeng
United Statesv. Rylander, 460 U.S. 752, 757 (1983)).

In compliance with the Court’s order issued on the record at the hearing on May 4, 2
Thomas submitted what he articulated as “meticulous” financial records for revieemnabk’'s
recordspurported to be a full and complete accounthfinancial records and loan agreements
for his business, Clean Shoe Consulting, LLC. In its resptims&EC argues Thomas’s
submission should not @@ mittedas evidence becaubkes records include only the first page of

bank statements for a seventh month period and provide no inforraattorwhy Thomas failed

1 While the Court recognizes the SEC's request to incarcerate Thttaatecisiorto impose appropriate penaltieg
and/or coercive measurideft solely to the discretion of the District Court Judge.
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to make anyayments toward the Court’s Secdnsdtallment Order ECF No. 556.The SEC
further argues the submitted selbde excel shegtlid not contain any supporting

documentation to enable the Court to authenticate the contents of the docldnénthis Reply

to the SEC’s Objections, Thomeepresents that he has not made installment payments because

he has not generated income or earningsjrastdadhas borrowed $115,000.00. ECF No. 559
Thomas further submits complete bank account summaries which date from October 2017
through April 2018.1d.

The Court has previously found that Thomas receives substantial nonexempt earnings 1
his selfemployment sufficient to enable him to make installment payments toward his debt.
Although Thomas characterizes the funds he has received as ts@adiof income received
for services, he nonetheless has significant money to support his and his fafediytel
Thomas has not made reasonable efforts to comply with the Court’s Second Inst@iidesnt
The records he has submitted do not provide information regarding the sources of thedlepd
funds.

According to Thomas'’s records, he has deposited $115,651.36 within a sexenthtime
period. His estimated monthly personal and business expenses over the same peloithexce
monies he has deposited in his bank account. Thomas has not shown, however, that he h;
any attempt to reduce or limit his discretionary spending for nonessentiakiita@imgould permit
him to make payments in compliance with Secondnstallment Order whickubstantially
reduced his monthly payment obligation. A party’s self-induced inability to comptyansburt
order is not a defense to contempited Statesv. Asay, 614 F.2d 655, 660 (9th Cir. 1990).
The fact that Thomas has not paid any amount on the judgment since the I8stadimdent
Order was entered, further demonstrates his unwillingness to comply with theoddas lack
of good faith.

Grounds exist to hold Thomas in civil contempt based on his failure to comply with the
Second Installm® Order, and his failure to make any payment in partial satisfaction of the
judgment despite his ability to do so. Thomas appears unwilling to make any payment on {
judgment unless he compelled to do so through exercise of the Court’s civil contevept po
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Therefore, Defendant Gary Thomas should be ordered to show cause why he should not b
in civil contempt for his failure to make any payments to the SEC in violation of thig’€
Order. Accordingly,

IT IS HEREBY RECOMMENDED that PlaintiffSecurities and Exchange
Commission’s (“SEC”) Motion for An Order to Show Cause Why Defendant Gary Thomas
Should Not Be Held in Civil Contempt (ECF No. 547) shouldjtzanted.

IT IS HEREBY ORDERED that Defendant Gary Thomas shall appegrerson before
the Honorable District Court Judge Miranda Du,T¢nursday, August 16, 2018 at 1:00 p.nat
the Lloyd D. George Courthouse, 333 Las Vegas Blvd. Las Vegas, NV 89101 in a courtroo
be determined, to show cause, if any, why he should not be held in civil contempt by reaso
the foregoing certified factdDefendant’s failure to appear in compliance with this order

may result in the issuance of a warrant for his arrest.

e 7 g,

GEORGE FOLEY, JR. =
UNITED STATES MAGISTRATEJUDGE

Datedthis 8th day of June, 2018.
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