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nty of Lyon et al

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

RICHARD MATHIS, et al, Case No. 2:07-cv-00628-APG-GWF

Plaintiffs,
ORDER ON THE PARTIES’ POST-

v TRIAL MOTIONS

ECF Nos. 365, 367, 369, 370, 377
COUNTY OF LYON, et al,

Defendants.

From November 2, 2015 through November 10, 2@1&al was held in this matter. The
jury found for the plaintiffs and against the defamda The parties ha#ed numerous post-trial
motions. The plaintiffs seek attorney fees anstsand to alter or amend the judgment to incly
pre- and post-judgment interest. ECF N&85, 367. Defendants étiard Glover and Lyon
County have filed separate motions for a neal,tto alter or amend the judgment, and for
remittitur. ECF Nos. 369, 370, 377.

.  BACKGROUND

The factual background of this case hasrbwritten into the record on multiple
occasionsSee, e.g.ECF Nos. 61, 186, 205. Thus, only a bregitation of background facts wil
be given here.

On May 29, 2006, Lyon County Deputy SheriffédlOrtiz discovered Joseph R. Mathis
dead in his home in Wellington, Nevada. ©gronounced Joseph dead on the scene and cal
funeral home to remove the body. After the badgs removed, Ortiz locked and sealed the
home.

Joseph had three sons: Richard Mathis, 3avtesthis, and Anthony Mathis (collectively,
the “Mathis Brothers”). Riclrd is the trustee of theel®obinson Mathis and Eleanor
Margherite Mathis Trust and the spe@dministrator of Joseph’s estate.

Later in the day on May 29, Ortiz unsuccessfaligmpted to contact Richard, who liveg

in Las Vegas, to inform him of his father'sadle. While Ortiz was urde to reach Richard, he
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was able to contact James in Washington stadeAathony in Quebec, Canada to inform them
their father’'s death. The next day, Ortontacted Richard Glover, the elected Public
Administrator of Lyon County, and informednhiof Joseph’s death. Without notifying the
Mathis Brothers, Glover entered Joseph’s honteramoved various weapons, personal prope
and valuables.

On May 14, 2007, the Mathis Brothers, on behalf of themselves and the Mathis Trus
filed their complaint in this cas The complaint asserts federal claims against Glover and Ly
County under 42 U.S.C. § 1983 for violations of the Fourth Amendment and the Due Proce
Equal Protection Clauses of the Fourteenth Asngent. The complaint also asserts state law
claims against Glover for conversion, trespasshattels, trespass land, negligence,
constructive fraud, and breach of fiduciaiyty. On September 9, 2008, Judge Dawson
dismissed the Equal Protection claims agairstéfendants. ECF No. 6Judge Dawson also
held that Glover was entitled to qualified imnityrfor the Fourth Amendment claim, but not for
the Fourteenth Amendment due process cladmThus, the remaining claims for trial were
Fourth and Fourteenth Amendment claims agfaiyon County, and Fourteenth Amendment a
state law claims against Glover.

On November 10, 2015, a jury reted a verdict for the plaiiffs on all claims against
both Glover and Lyon County. Int#d, the jury awarded propgrdamages in the amount of
$217,140, emotional distress damages for thetitotignal violations in the amount of $1.8
million, and punitive damages against Glowethe amount of $100,000. ECF No. 342.

. LEGAL STANDARD
a. Motion for New Trial

Federal Rule of Civil Procedure 59(a)fpvides that | “may, on motion, grant a new
trial on all or some of the issues-and to any pagyellows: (A) after a jury trial, for any reason
for which a new trial has heretofore been graintemh action at law in federal court.” Rule 59
does not specify the grounds on which a motion for a new trial may be grénéed, v. Am.
Gem Seafoods, In6339 F.3d 1020, 1035 (9th Cir. 2003). Rather, | am “bound by those grou
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that have been historically recognizelil” Such grounds include, bate not limited to, claims
“that the verdict is against the weight of the ewvide, that the damages are excessive, or that,
other reasons, the trial was riiair to the party moving.Montgomery Ward & Co. v. Duncan
311 U.S. 243, 251 (1940). The Ninth Circuit has hieéd a “trial court may grant a new trial
only if the verdict is contrary tthe clear weight of the evidengs based upon false or perjuriou
evidence, or to prevent a miscarriage of justibéolski v. M.J. Cable, Inc481 F.3d 724, 729
(9th Cir. 2007) (quotingPassantino v. Johnson & Johnson Consumer Pr@d F.3d 493, 510
n.15 (9th Cir. 2000)).

“The grant of a new trial is ‘confided alma=ttirely to the exerse of discretion on the
part of the trial court.”Murphy v. City of Long Bea¢l®14 F.2d 183, 186 (9th Cir. 1990)
(quotingAllied Chem. Corp. v. Daiflon, Inc449 U.S. 33, 36 (1980)). A new trial should not bg
granted, unless after giving full respect to the’gifyndings, the trial court is “left with the
definite and firm conviction that a mistake has been committethties Const. Co. v. Royal
Bank of Canada833 F.2d 1365, 1371-72 (9th Cir. 1987). A trial court abuses its discretion |
ordering a new trial if the jury’s verdict is noearly against the weight of the evideni€ede v.
Carlson 596 F.3d 608, 613 (9th Cir. 2010). Howeveb]écause determining the clear weight
the evidence is a fact-speciBadeavor, appeals courts arkicgant to second-guess district
courts’ conclusions. An appellate court genenaily not reverse the denial of a new trial motio
if there was some reasonablesisaor the jury’s verdict.Molski, 481 F.3d at 729.

To obtain a new trial based on erroneous eviidry rulings, the moving party must shoy
that the rulings were both erronearsd substantially prejudicigbee Ruvalcaba v. City of Los
Angeles64 F.3d 1323, 1328 (9th Cir. 1995) (“A new ltisaonly warranted when an erroneous
evidentiary ruling substantially gjudiced a party.” (Quotation amgation omitted)). To obtain a
new trial based on the damages award, the moving party must show the award was excess
speculative, or against thesar weight of the evidenc8ee Tortu v. Las Vegas Metro. Police

Dep't, 556 F.3d 1075, 1086-87 (9th Cir. 2009).
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b. Motion to Alter or Amend Judgment, and for Remittitur

| also have considerable discretion wiaeliressing motions to amend a judgment undsd
Rule 59(e)Turner v. Burlington N. Santa Fe Ry. C838 F.3d 1058, 1063 (9th Cir. 2003).
However, “a Rule 59(e) motion & ‘extraordinary remedy, to be used sparingly in the intereg
of finality and conservation of judicial resourcedVood v. Ryan759 F.3d 1117, 1121 (9th Cir.
2014) (quotingkona Enters., Inc. v. Estate of Bish@29 F.3d 877, 890 (9th Cir. 2000)). | may
grant relief under Rule 59(e) dour grounds: “1) the motion is atessary to correct manifest
errors of law or fact upon which the judgmenbased;’ 2) the moving party presents ‘newly
discovered or previously unavailable evidencefh& motion is necessary to ‘prevent manifest
injustice;’ or 4) there is an ‘ietvening change in controlling law.Turner, 338 F.3d at 1063
(quotingMcDowell v. Calderon197 F.3d 1253, 1255 (9th Cir. 199%ge alsdel Monte Dunes
at Monterey, Ltd. v. Montere95 F.3d 1422, 1435 (9th Cir. 1996).

Regarding claims of excessive damage aw&aas a general rule a jury’s award of
damages should be upheld. Three exceptions €kjstthere the amount is grossly excessive d
monstrous; (2) where the evidence clearly do¢support the damage award; or (3) where the
award could have been basmdy on speculation or guesswoBee Blanton v. Mobil Oil Corp.
721 F.2d 1207, 1216 (9th Cir. 1983). To remedy an skeefury verdict, | may order remittitur
or a new trial, at the optioof the party awarded damagé&sorgan v. Woessne®97 F.2d 1244,
1258 (9th Cir. 1993) (the option of a new timtequired by the Seventh Amendment’s guaran
of trial by jury). The prevailing party hasetloption of either submitting to a new trial or
accepting a reduced amount of damages thdtitigudge considers justified based on the
evidenceSee Fenner v. Dependable Trucking,Gd6 F.2d 598, 603 (9th Cir. 1988j)inthorne
v. Seeburg Corp397 F.2d 237, 244-45 (9th Cir. 196Bijnn v. United Plant Guard Workers of
Am., Local 114383 U.S. 53, 65-66 (1966). “The propercamt of a remittituis the maximum
amount sustainable by the evidendeuhai Elec. Co. v. Daewoo Elecs. Cqrp93 F. Supp. 2d
1088, 1093 (N.D. Cal. 2009%ff'd, 616 F.3d 1357 (Fed. Cir. 201@uotation and citation
omitted).
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1. ANALYSIS
In several of the motions, Glover and LyGounty argue that eéhjury’s award of
emotional distress damages for the constitutivimations was excessive and not supported by
the evidence presented at trial. Rather than repeat the arguments and analysis multiple tinj
will address this issue separately, after addngdsie defendants’ other arguments for why a n4
trial or altering the judgment is required.

a. Richard Glover’'s Motion for a New Trial

Glover argues that a new trialwarranted because (1) actions by the plaintiffs and thej

counsel resulted in passion oejudice in the jury’s damagevards, (2) seval evidentiary
rulings substantially prejudiced @ler, and (3) the jury was ngiven an instration on qualified
immunity !
1. The Damage Awards were tio¢ Result of Passion or Prejudice.

Glover argues that several actions by the plaintiffs’ counsel and rulings by the Court
substantially prejudiced im and resulted in an improper jury adarirst, he argues that both th
courtroom demeanor of the plaintiffs, and tlegiunsel’s emphasis on it, led to improper passiq
or prejudice from the jury when awarding damag@ésover contends th#te plaintiffs’ counsel
improperly “emphasized emotion over substantestimony” when discussing the appropriate
emotional distress damages to award. INOF369 at 15. Second, Glover argues that the
plaintiffs’ counsel’s refeence to excluded evidendaring closing argument.¢., Richard’s
inability to work) substantially pragiced the jury against Glover.

Glover cites the size of the emotional distréasiage awards as prabgat the jury was
influenced by passion or prejugi. He cites to an Eighthi€uit case holding that, where a
damages award is found by the trial court t@hmoduct of passion @rejudice, ordering a

partial new trial only on damages and nabllity is “generally inappropriate Dossett v. First

1 Glover also argues thtte jury’s emotional distress damameards are contrary to the clear
weight of the evidence. Hddress this separately below.
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State Bank399 F.3d 940, 947-48 (8th Cir. 2QQ5f passion or prejudice influenced the jury’s
damages decision, then that same passion ardicejmay well have affected its decision on thg
issue of liability as well”).In that case, the trial judgedared a new trial on liability and
damages after finding the jury award was excessie Eighth Circuit held that the district
court did not abuse its discretion, noting that ieewvof the district coufs decision to grant a
new trial based on the size of the verdict is extimarily deferential, irview of the opportunity
of the district court to hedhe testimony, observe the demeaoiothe witnesses, and know the
community and its standardsd. at 946 (quotation and citation omitted).

Having reviewed all evidence and argument @nésd at trial and in the parties’ motions
there is no indication thadlhe jury’s damage awards weresbd on passion or prejudice. While
not small, and while more than the plaints$isggested in their clasy, the jury’s emotional
distress damage awards are notageous or so out of sync witte facts of this case that the
only reasonable explanation could be improper passi prejudice. | thus am not “left with the
definite and firm conviction that a mistake has been committechties Const. Cp833 F.2d at
1371-72. | therefore deny @ler’'s motion on this point.

2. The Evidentiary Rulings Did Not Substantially Prejudice Glover.

Glover argues that he was substantialljyiced by evidentiary rulings made during
trial. He first cites my ruling admittingggmony about a 2011 criminal complaint and
misdemeanor conviction to show absence ofakist Glover contends that this evidence was
offered by the plaintiffs to show his conffoity with past practices and therefore was
inadmissible character evidence unBederal Rule of Evidence 404(b).

Glover raised this issue befarégal and sought to have thevidence excluded. At that
time, the plaintiffs argued that the evidence Wwaisig offered to show absence of mistake under
Rule 404(b)(2). ECF No. 360 at 194-95. | ruledttflassuming the plaintiffs laid the proper
foundation, the evidence was admissible to shoseiate of mistake or accident on Glover’s part.
Id. at 200. During closing argument, plaintiftsdunsel tied in the tastony related to the 2011
conviction to the plaintiffs’ argument that Gloverhishandling of the Mathis estate’s property
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was not a mistake, but knowing and intentioB&F No. 385-5 at 20-23. Admission of this
evidence was not erroneous or substantiakyygdlicial. |1 deny Glover’snotion on this ground.
Glover next claims he was substantially pdiged by the admission e¥idence related tg
other investigations and therfiling of other estates by Ly@ounty Public Administrators
(including Glover) for the limitegpurpose of showing the Countyslicies and customs. Prior

to this evidence being offered to fjoey, a limiting instruction was given:

When I instruct you that an item of evidence has been admitted for a limited

purpose, you must consider it for tHemited purpose and no other. The

testimony and evidence you are aboutdartrelated to thacts and conduct

of Lyon County Public Administratorécluding Richard Glover, [are to]

be considered only for the limitedurpose of establishing plaintiffs’

allegations against Lyon County with respto its policieand practices and

for no other reasons.
ECF No. 361 at 215. Glover argues that degpitelimiting instruction, he was substantially
prejudiced because plaintiffs’ counsel’s dqumsng “focused heavily” on Glover and therefore
the “jury likely considered the information éwaluate Glover’s character” and it “more probabl
than not tainted the verdict.” ECF No. 369 at 17.

A jury is presumed to have followed thelpe’s limiting instruction and considered the
evidence only for the limited purpose for which it was offetémited States v. Mendé3 F.3d
1298, 1302 (9th Cir. 1995) (citingnited States v. Baket0 F.3d 1374, 1388 (9th Cir. 1993),
cert. denied513 U.S. 934 (1994)). Having reviewte testimony and ewv&hce in question, and
taking into account the limiting instruction thaas given to the jury immediately preceding the
relevant testimony, the decision to admit thelerce for the limited purpose of showing the
County’s policies or customs wast erroneous and Glover was sabstantially prejudiced. |
deny Glover’s motion for a new tribhsed on these evidentiary rulings.

3. The Jury Was Properly Instructed on Qualified Immunity.

Glover argues that the jury waot properly instructed on tiesue of qualified immunity.

He contends that, “notwithstanding the substanteasons why Glover was entitled to qualified

immunity, the Court erred by refusing to allove tiury to consider whether Glover acted as a
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reasonable officer would act, witespect to providing pre-depation notice.” ECF No. 369 at
20. Glover further contendsat “[tjhe Court had an opportunity to allow the issue of
‘reasonableness’ to go to the jury. Howeveterdbrief consideration, éhCourt declined to do
so.”d.

Prior to trial, the issue of qualified immunityas reviewed on numerous occasions by n
Judge Dawson, and the Ninth CirctiiContrary to Glover’s contention that only “brief
consideration” was given to thissue, defense counsel was giwnple time to once again argu
qualified immunity, which he did in his moti for judgment after thclose of evidenceECF
No. 363 at 127-138, 203-209. At that time, after carsition of all evidenceubmitted at trial,
my ruling was that “no reasonable jury could fihdt a reasonable public official would have
believed that no notice was requirettl” at 209. Upon review of thevidence, | affirm my prior
rulings. Glover’s motion for a new ttibased on qualifiedamunity is denied.

b. Glover's Motion to Alter or Amend the Judgment, and for Remittitur

Glover also moves to alter or amend the judgment because: (1) the damage awards

inconsistent with state law, and (2ethroperty damage awards are duplicative.
1. The Damage Awards are finotonsistent with N.R.S. 8§ 41.035.

Glover argues that the claims against him werged on “actions in tort related to an acf
or omission within the scope of Glovepsblic duties or employment as the public
administrator” and therefore, pursuant to Neev&evised StatutesN'R.S.”) § 41.035, damages

could not exceed $50,000 per claimant. ECF No.&87kD. Glover thus argues that the jury’s

2 The Supreme Court of the United States deni@y&slis petition for a writ otertiorari from the
Ninth Circuit’s decision omhis issue. ECF No. 389.

3 Glover's transcript citation supporting this poisiincorrect as it cites to a portion of the
transcript unrelated to qualified immunity.

4 Glover again argues in this motion that the eéomatl distress damage avds are excessive and
not supported by the evidence. This argument is dealt with below.
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damages award of $107,047 to the MathissTon each of the six state law claimss error and
must be capped at $50,000.

The plaintiffs respond that N.R.S. § 41.03&tatutory damages cap is “per person per
claim” and thus allows a claimant to recougrto $50,000 on each claim. They contend that t
jury awarded the Mathis Trusttatal of $107,047 on all six of theas¢ law tort claims combined
and therefore the award did retceed § 41.035’s statutory cap.

At the time of the action, N.R.S. 8§ 41.035 stated:

An award for damages in an action soumgdin tort . . . against a present or
former officer or employee of the S¢abr any politicalsubdivision, . . .
arising out of an act oomission within the scopef the person’s public
duties or employment may not exceed the sum of $50,000, exclusive of
interest computed from ¢hdate of judgment, to dor the benefit of any
claimant.

The Supreme Court of Nevadash@onsistently held that 8 4B5 allows recovery of damages
“on a per person per claim basi€ty. of Clark, ex rel. Univ. Med. Ctr. v. Upchur@61 P.2d
754, 761 (Nev. 1998). Here, the jury awarded théhidalrust a total 0$107,047 on all six tort
claims combined. Thus, the award did nateed N.R.S. § 41.035'’s statutory cap of $50,000 {
person, per claim. | deny @fer's motion on this ground.

2. The Property Damage Awards are not Duplicative.

Glover next argues that thegperty damages awarded by jbey are duplicative. He
contends that the verdict forallowed the jury to determinetatal amount of damages and then
divide it equally between Glovend Lyon County. He contends thattaking this approach, the
jury listed an identical amount of damagesrfailtiple claims, and therefore must not have
evaluated a separate amount ahdges on each individual claim.

The plaintiffs respond that Glover failed to ety to inconsistencies in the verdict beforg

the jury was discharged and tbfare he waived his right toreew trial or amendment of the

® The state law tort claims were conversioaspass to chattels, trespass to land, negligence,
breach of fiduciary duty, and constructive fraud.
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verdict. They also argue thidie alleged inconsisteies in the judgment can be reconciled. Th

3%
<

contend that a reasonable readdfighe verdict is that the juiptended to award total property
damages in the amount of $217,140, and the separategdaawards for each claim indicate that
they found Glover and Lyon County to be equadlgponsible for the entire damages award.
Thus, they contend that the propeitgmage awards amet duplicative.

When a party is “complaining about the wargliof the questions submitted to the jury,” |it
must object at trial athe objection is waivedaman v. Robbind73 F.3d 1150, 1155 (9th Cir.
1999). However, “a party may appeal a jurspecial verdict on the gund that the special
verdict answers are inconsistenepvf that party doesot raise the issue to the district court.”
Guy v. City of San Dieg®08 F.3d 582, 586 (9th Cir. 2010) (citation omitted). | have a duty o
reconcile the jury’s special xdict responses on any reasondhkory consistent with the
evidencePierce v. S. Pacific Transp. C&23 F.2d 1366, 1370 (9th Cir. 1987) (citations
omitted).

There is a reasonable theory for the jury’oeses that is consistent with the evidence|

During deliberations, the jury seatit a note asking if property miages were “to be assigned fo

=~

each claim separately or be assigned a lump’dti@F No. 350 at 3. After discussion, input, and

approval from the parties, | responded:

[Y]ou are to consider each claim segigly and, if you find damages are
appropriate, enter damages for thatrolaiYou may alloca up to the full
amount of each plaintiff's damages éach claim and each defendant.
However, Plaintiffs are entitled toagever their total property damages only
once. Therefore, once you have cortgidethe jury verdicform, please go
back and review all damage amounts fiaue entered, and then indicate the
total amount of damages to be awardeedoh Plaintiff, if any, on all claims
combined. For example, if you award a plaintiff $10 for each of four claims,
indicate whether you intertd award that plaintif$10 or $40. | am sending
in to you an amended Verdict formathadds Question 21 to address this
point. Answer Question 21 only after ybave addresseall of the prior
guestions on the Verdict form.

Id. at 4. Question 21 was added to the verdict fasking the jury to indate the total amount of

property damages awarded to each plaintiff oglalms combined. ECF No. 342 at 9. The jury

answered this question by stating a tptalperty damages award of $217,140 on all claichs.
Page 10 of 35
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The parties agree that this amount is reasorabigistent with Trial Exhibit 526, “Schedule of
Joe Mathis’ Missing Property,” which lists theeam estimated value for the missing property &
$214,440. ECF No. 370 at 43. The jury also tigtee property damages awarded for each
plaintiff's claim against Glowveand Lyon County. ECF No. 3422#3. Those awards totaled
$108,570 for the claims against Glover and the same amount for the claims against Lyon g
Combining those two totals equals the lipt@perty damages award of $217,140 on all claims
that is listed in Question 2Id. at 9.

Glover contends that the only reasonable expiamdor this is that ta jury must not have
evaluated each individual claimpseately. | disagree. My ngsnse to the jury’s question, to
which both parties agreed, specifigaddressed this concern asiated that the jury was to
consider and award damages separately on eaich. ctA jury is presumed to follow its
instructions. . . . Similarly, a jury is presumt@dunderstand a judge’sswer to its question.”
Weeks v. Angelon828 U.S. 225, 234 (2000) (citigjchardson v. Mars81 U.S. 200, 211
(1987);Armstrong v. Tolerll Wheat. 258, 279 (1826) (opinion of Marshall, C. J.)). A
reasonable reading of the verdict form iattthe jury awarded $217,140 in property damages
consistent with the property schedule, and found datédndant responsible for half. Because |
jury’s property damage awards are not inconstste duplicative, | denlover’s motion to alter
or amend the judgment on this ground.

c. Lyon County’s Motion for New Trial or , in the Alternative, to Alter or
Amend the Judgment and for Remittitur

Lyon County moves for a new trial or thea or amend the judgment on numerous
grounds. The County argues that irrelevant@negudicial evidence was erroneously admitted
and the Court committed numerous legal errorsghgtidiced the County and tainted the verdi

In the alternative, the County argues thatjtliggment must be alted or amended and a
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remittitur granted because the jury’s awagahinst Lyon County disregarded the Court’s
instructions and the emotional dis$s damage awards are duplicative.
1. No Evidentiary or Legal Errors Require a New Trial.

Lyon County first argues that the plaintiftounsel improperly offered arguments and
elicited testimony about Lyon County’s failurettain and supervise Glover. Lyon County
contends that the Court erredaamatter of law when it (1) evruled several of the County’s
objections on this point, (2) reject a proposed jury instruction @ailure to train or supervise,
and (3) instructed the County thatould argue that there was daim for a failure to train or
supervise during closing.

As stated above, to obtain a new trial lohge erroneous evidentiary rulings, the moving
party must show that the rulings weretbetroneous and substantially prejudickde
Ruvalcabap4 F.3d at 1328. A new trial should not barged unless, after giving full respect tq
the jury’s findings, | am “left wh the definite and firm conetion that a mistake has been
committed.”Landes Const. Cp833 F.2d at 1371-72.

Beginning with Lyon’s County’s relevance aadmissibility arguments, the evidence thg
County cites in its motion was not admitted tloe purpose of showing a failure to train or
supervise but for the purpose of establishing whether the County had a policy or custom of
to provide pre-deprivation notice tailing to obtain warrants. Gag into trial, the plaintiffs had
two theories of liability for its Fourth andErteenth Amendment claims against Lyon County.
The first was that Glover was a final policymakarthe County and therefore his actions coulg
be considered the Countyde factopolicy. Their second theonf liability was that Lyon
County had a policy or custom of failing to prad& pre-deprivation notice and failing to obtain

warrants. | ruled on summanydgment that questions of faeimained on both theories. ECF

® Lyon County also argues that the emotiatiatress damage awarase excessive and not
supported by the evidence. This is addressed below.
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No. 205 at 15. Thus, at trial the plaintiffs were allowed to present evidence to support both
theories for why they believed Lyon County to be liable.

At the close of the plaintiffs’ case, and ugbeir motion for judgment, | ruled that the
evidence presented at trial showed that Glovey avBinal policymaker for the County and that &
reasonable jury could not find otherwise. ECF BBB at 204-05. | then stated that “the questig
is whether you [the plaintiffs] warid go to the jury on the otherte@lnative theory as well. That
will go to the jury unless you decide you don’t wempresent that to the jury. You've already
got [my ruling that Glover was a final policymaker . so you need to make [a] decision one W
or the other whether you want bdtheories] to go [to the jury].Id. at 205;see also idat 206.
The plaintiffs ultimately chose not smbmit their second theory to the julg. at 210. However,
nothing in my ruling that Glover was a final policymaker foreclosed the plaintiffs’ ability to
present both theories to the jury. Nor did rajing make evidence of the County’s policies or
customs any less relevant when it was offerechduspening statements and the plaintiffs’ casg
in chief.SeeFed. R. Evid. 401.

Upon review, all testimony and argument the County cites in its motion was admitteg
the purpose of proving a policy or custom. tAe County acknowledges, this issue was raised
and addressed multiple times during motions in limine and at$eale.g.ECF Nos. 321; 326 at
55-57; 355 at 13-14. My rulings on this issu&be and during trial were not erroneous or
substantially prejudicial.

Additionally, the decision not tgive the jury an instruction diailure to train or supervisg
was not erroneous. In rejectingstiproposed jury instruction gixplained that there was no clain
for failure to train or supervise and thus nalsinstruction was warranted. ECF No. 363 at 10.
Lyon County is correct that “[r]lesolving doubtful cpi®ns of law is the distinct and exclusive
province of the trial judge” and that the judget counsel, instructbe jury on the lanSee
United States v. Brodi&58 F.2d 492, 496 (9th Cir. 1988). Howeva this case, there were no
doubtful questions of law left unresolved becaosth parties agreed that there was no claim
against Lyon County for failure toaiin or supervise. | instructele jury on the law applicable tq
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this case and the claims at issue. | did notuasthe jury on law that was inapplicable to the
claims actually put before them, nor was | required to do so.

After | declined to include a jury instructioalated to failure térain or supervise, |
informed defense counsel they were free to argtleetqury at closing that no such claim existefd.

ECF No. 363 at 10. Lyon County chose not to dé&sseECF No. 356 at 106-113. Lyon Count

=

contends that my instruction to counsel wa® arroneous because it impermissibly ceded “to
defense counsel the Court’s exahesresponsibility to instruct ghjury on issues of law” and
therefore the County was “simply not in a positizvithout a corresponding jury instruction, to
rehabilitate [the] jury.” ECF No. 377 at 11disagree. Nothing prevented the County from
arguing to the jury that there wao claim for a failure to traior supervise against the County,
and it could have used the junstructions and verdict form (wth contained no such claim) to
support its argument. | thus deny Lyon Cousityiotion for a new trial based on the alleged
admission of irrelevant and prejathl evidence and various allefykegal errors because neither
the admission of this evidence nor my prior rulings was erroneous.

2. The Jury did not Disregartthe Court’s Instructions.

Lyon County next argues that the jury’s d@gmawards demonstrate a disregard of the

jury instructions and therefore must be altered or amended to prevent manifest injustice. Lyon

County relies on a quote from one juror in atich published in the Las Vegas Review-Journa|
newspaper after the trial concludedo other evidence is offered.

Federal Rule of Evidence 606(b) states tfdjtiring an inquiry irto the validity of a
verdict . . . a juror may not tefy about any statement madeincident that occurred during the
jury’s deliberations; the effect @inything on that juror’s or artwr juror’s vote; or any juror’s
mental processes concerning the verdict ocinaient. The Court may not receive a juror’s
affidavit or evidence of a juror’'s statememt these matters.” The Committee Notes on Rule
606(b) state that a central focustlois Rule is “insulation of the manner in which the jury reached
its verdict, and this protection extends to eatthe components of deliberation, including

arguments, statements, discussions, mental anti@ral reactions, votes, and any other featur

D
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of the process.” Fed. R. Evid. 606, advisorynoaittee’s note to subdivision (b) of 1972 propos
rule. Jurors “may not be questioned aboatdkliberative process or subjective effects of
extraneous information, nor can such informabterconsidered by the trial or appellate coufts.
United States v. Bagnariob65 F.2d 877, 884-85 (9th Cir. 1981) (citing Fed. R. Evid. 606(b))
Because statements by jurors on the deliberativegss are not to be considered in assessing
validity of a verdict, deny Lyon County’s motion on this ground.

3. The Emotional Distress Damage Awards are Duplicative.

Similar to Glover, Lyon County argues tlthé jury’s property damage awards are
duplicative because they awarded $108,570 in prpplarnages on all claims but listed the totg
property damages award as $217,140. As anablzede, the property damage awards are nof
duplicative or inconsistent. Aasonable reading of the verdict form is that the jury awarded
$217,140 in total property damages, consistent thithloe Mathis’ schedribf missing property
(ECF No. 370 at 43), and found each defendant regperier half of that total. Therefore, |
deny Lyon County’s motion on this basis.

However, Lyon County also argues that theogamal distress damage awards against t
County and Glover on the FourtéerAmendment claims aresal duplicative and allow the
plaintiffs to doubly ecover. | agree.

Section 1983 “creates ‘a specegdgort liability’ in favor of persons who are deprived of

‘rights, privileges, or immunities secured’ to them by the Constitutidierhphis Cmty. Sch. Dist.

v. Stachura477 U.S. 299, 305-06 (1986) (quoti@grey v. Piphus435 U.S. 247, 253 (1978))
(collecting cases). “Accordingly, when § 198aiptiffs seek damages for violations of
constitutional rights, the level alamages is ordinarily determined according to principles deri
from the common law of tortsldl. at 306;Carey, 435 U.S. at 255. The task is one of adapting

common law rules of damages to provide fair cengation for injuries caused by the deprivati

" There are exceptions to this gealeule of exclusion, but nongpears to apply in this instance
nor has the County arguedattany exception applies.
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of a constitutional rightCarey, 435 U.S. at 258. Here, the constitutional right in question is tf
plaintiffs’ Fourteenth Amendmeilue process right to notice and@wportunity to be heard prio
to Glover removing items from their father’s house.

The general rule against doabsecovery allows a plaintiff to be made whole and
compensated only once for his injuri8ge, e.gBender v. City of N.Y78 F.3d 787, 793-94 (2d
Cir. 1996);Lewis v. Kendrick944 F.2d 949, 954 (1st Cir. 199Gilmere v. City of Atlanta864
F.2d 734, 740-41 (11th Cirgert. denied493 U.S. 817 (1989). “A basic principle of
compensatory damages is that an injury caodmepensated only once. If two causes of actior]
provide a legal theory for compsating one injury, only one recovery may be obtained. ... O
if the second cause of action entitles the plaitaiffecover for an injury separate from the injur
compensated by the award for the first cause tidraoor at least for aadditional component of
injury not covered by the first causeaaftion, may additional damages be awardBerider 78
F.3d at 793-94.

Here, the jury awarded emotional distrdasnages against both Glover and Lyon Coun
on the plaintiffs’ Fourteenth Amendment claimhe same legal theory supported the claim
against Glover and the Countye(, that Glover was acting asfinal policymaker for Lyon
County). Additionally, the relevant conductqoestion, and the injury to be compensated,
completely overlapped. The conduct underlyirgyFourteenth Amendment claim was Glover’y
failure to provide the plaintiffs with notice aaa opportunity to be heard prior to him removing
items from the Mathis home after Joseph’s dedthe damages to be awarded for this violatior

were those that would properly compensate thapifs for Glover’s failure. Based solely on

Glover’s actions, and due to his status asal foolicymaker, Lyon County was also found to be

liable for Glover’s violation of the plaintiffs’ Foteenth Amendment rights. The verdict form is

8 Though not controlling authority, the Supremeu@ of Nevada has expressly adopted the
“double recovery doctrine,” holdirtghat a plaintiff can recovesnly once for a single injury
even if the plaintiff asserts multiple legal theories. . . . Satisfaction of the plaintiff's damages
an injury bars further mvery for that injury.Elyousef v. O'Reilly & Ferrario, LLC245 P.3d
547, 549 (Nev. 2010).
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clear that Lyon County was liable for Glover’'s condo@sed on his status as a final policymak
for the County. ECF No. 342 at 7. Thus, thereageason why the emotional distress caused
Glover’'s conduct would result in additional damsaggainst the County. Rather, Lyon County
equally responsible for the harm sad by Glover’s due process violation.

The jury found that Glover’s failure togride the plaintiffsvith notice and an
opportunity to be heard prior to removing itefream their father’'s home caused each brother
emotional distress damages in the amount of $60]608at 2. This is the amount that the jury
determined would fairly compensate the plafatfbr Glover’s due process violation. Because
Lyon County is liable only based on Glover’'sians, and for no othemdependent reason, the
jury’s additional award agaihthe County of $270,000 for each Mathis Brother is impermissil
duplicative and would result indouble recovery. In addition teeing duplicative, and as
discussed more fully below, the additionalaad/against the County was not supported by the
evidence because it is far larger than the awwgadnst Glover, even though there is no evidend
to support such a disparity in the damage awards.

| therefore grant Lyon County’s motion amend the judgment on the ground that the
emotional distress damages awarded ag#wesCounty and Gloveon the Fourteenth
Amendment claim are duplicativigl. at 7. Because this award is also not supported by the
evidence, the exact amount by which | altering the award is discussed below.

d. The Defendants’ Motions for a NewTrial and to Amend the Judgment
Because the Emotional Distress Damageé\re Excessive and Unsupported by
the Evidence

Glover and Lyon County arguedhthe jury’s emotional diress damage awards on the
Fourteenth and Fourth Amendment claims @xcessive and not supported by the evidence

presented at tridl. They contend that the $1.8 million emotional distress damages are more

° Glover and Lyon County filed joinders taeh other’s respectivaotions. ECF Nos. 375, 376,
378.
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590 times the amount of the property damage awardsare not proportionsd the actual injury
suffered. The defendants further contend tihatevidence presented on emotional distress
included only the plaintiffs’ uncorroborated, fsgérving statements related to sleeplessness,
irritability, upset stomach, and stress. They arthat this type of evidence is insufficient to
support the $1.8 million damages award.

The defendants also argue that the emotidiséless damage awards for the Fourteenth
Amendment claims must be based on harm chhbgehe deficiency in procedure itself, not by
the deprivation of any property. They contenat tihhe evidence presented at trial focused on t
distress caused by the lost property, not on thieedis caused by Glover’s failure to give noticg
and an opportunity to be heard. The defendants dhgti¢he instruction given to the jury befors
deliberations made clear that emotional degtrdamages for the Fourteenth Amendment claim
must have arisen from the deficiencies ingedure. Thus, they cantd, the jury erred in
awarding emotional distress damages on the Fourteenth Amendment claims based partly ¢
distress caused by the loss of property.

The plaintiffs respond that the emotional diss damage awardse clearly supported by
the plaintiffs’ testimony and by the “egregiouscamstances of this case.” ECF No. 385 at 7.
They further contend that the plaintiffs’ testingaregarding their emotional distress did not neq
to be corroborated and that such testimonydtey alone, is enough talsstantiate an award.
The plaintiffs argue that they explicitly testified to the distress Glovercenstitutional violation
caused them and therefore the defendants are inctiveé¢hey testified only as to distress from
the lost property. They concede, however, thaotae extent the procedural deficiencies and
loss of property are inparable in this case because the placal deficiencies are what allowed
Glover to take property &m their father’'s home.

The jury awarded the plaintiffs $1.8 million in emotional distress damages in the
following amounts: (1) $60,000 against Gloverdach brother on the Fourteenth Amendment

claim ($180,000 subtotal); (2) $270,000 against Lyon County for each brother on the Fourte
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Amendment claim ($810,000 subtotal); and%3Y0,000 against Lyon County for each brother
on the Fourth Amendment claim ($810,000 subtotal).
1. Plaintiffs Can Recover Compensatory Damages for Unjustified
Deprivations.

The constitutional depration underlying the Fourteenffmendment claims was Glover’
failure to provide the Mathis Brioérs with notice and an opporttynto be heard prior to taking
property from their father’s residence. This dgul the plaintiffs oforocedural due process.

“A plaintiff who establishes #bility for deprivations of constitutional rights actionable
under 42 U.S.C. § 1983 is entitled to recover coragtmy damages for all injuries suffered as
consequence of those deprivatiorBdrunda v. Richmon@85 F.2d 1384, 1389 (9th Cir. 1988).
Compensatory damages include the plaintdtsual losses, mental anguish and humiliation,
impairment of reputation, and out-of-pocket los$g&s.Knudson v. City of Ellensbur§32 F.2d
1142, 1149 (9th Cir. 1987¢halmers v. City of Los Angele&2 F.2d 753, 760-61 (9th Cir.
1985). A violation of proceduralue process cannot be presurteetave caused actual harm;
rather, the plaintiff must prove actdarm to recover substantial damageatey, 435 U.S. at
266;Floyd v. Laws929 F.2d 1390, 1401-02 (9th Cir. 1991).

The defendants’ argument that the emotialistress damage awards must be based or
harm caused by the deficiency in procedurefiteelt by the deprivation of any property, might
hold more sway if this was a @mvolving a justified deprivationThat is because “the injury
caused by a justified deprivat, including distress, is not properly compensable under § 198
Carey, 435 U.S. at 263. “Where there is a deprivathat is substantiwejustified but departs
from procedural due process, it is only thenm@roduced by the procedural defects that is
compensable.Chalmers 762 F.2d at 761 (citation omittedjanelli v. Reynolds Sch. Dist. NQ. 7
667 F.2d 773, 798 (9th Cir.1982) (holding a sattl983 plaintiff who was discharged from
employment without due process but whoseldisge was justified could not recover lost

employment benefits).
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But this is not a case invohg a justified deprivation. The defendants do not argue th;
Glover would have be justifieid entering the house and takipgperty regardless of what the
Mathis Brothers told him. Thus, the deprivatiwas unjustified. Unlike in the case of justified
deprivations, when a deprivation is determined to have been uegséafplaintiff who is
deprived of a property interest without pealural due process can recover compensatory
damagesCarey, 453 U.S. at 26&Knudson 832 F.2d at 1149.

TheCareycase is instructive in articulal the difference between justified and
unjustified deprivations with respect emotional distress damages.Carey, the plaintiffs were
public school students who received suspensiatiut a hearing for allegedly violating schoo
policies. 435 U.S. at 248-52. The failure toeggthe students a hearing before they were
suspended was found to be a violation of tReurteenth Amendment procedural due process
rights. The issue before the Supreme Caat the appropriate damages to award for the
violation. The Court noted that in cases wHardeprivation is justied but procedures are
deficient, whatever distress a pandeels may be attributable tlee justified deprivation rather

than to deficiencies in proceduréd’ at 263. In such cases, a ptdfrmust “convince the trier of

fact that he actually suffered distress because of the denial of procedural due procedd.itself.

see also Watson v. City of San J@&@0 F.3d 1135, 1139 (9th Cir. 2015).

The Court approved the appellaturt’s holding thatf the school defendants could proy
that the students “would have besarspended even if a proper hearing had been held . . . the
students] will not be entitled to recover damatgesompensate them for injuries caused by the

suspensions” but rather only the damageseauby the deficiencies in proceduck.at 260

(internal citation omitted). The failure to provideocedural due process could not be treated as

causing the suspensions if the students woule baen suspended anyway, so “an award of
damages for injuries caused by the suspensumosd constitute a windfall, rather than
compensation, to [the studentdd; see also Scofield v. City of Hillsboroyd@®62 F.2d 759, 765

(9th Cir. 1988) (holding thgirocedural due process rightsvehicle owner were violated if

N [the

owner timely requested post-towing hearing aniicpmfficer denied request on the ground that a
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hearing was not available; however, becaus¢athveng was proper the owner was not entitled to
recover any damages he may hawutfered as a result of the tow).

This is not a case where the deprivaiias justified and only the procedures were
deficient. Because the deprivation was unjustifibd,plaintiffs can recover for all harm suffered
as a consequence of that deprivat®orundg 885 F.2d at 1389. That includes emotional
distress damages and property losses for bothrtjustified deprivation of due process and the
taking of property that resultedofin the procedural violation.

Nevertheless, damages are not presumed Wigga has been a procedural due procesyg

violation, and the plaintiffs mustill prove they were actuglharmed in order to recover

o

substantial damage&arey, 453 U.S. at 26&:loyd, 929 F.2d at 1401-02. Here, the plaintiffs di
sol® A reasonable reading of the verdict fornthiat the jury found thaBlover’s failure to call
the Mathis Brothers allowed him to enter tHfather’'s home and take property without their

knowledge or consent, and thiseditly caused the harm the Mathis Brothers sustained. It wa

U)

appropriate for the jury to consider evidencehaf harm that arose from Glover’s Fourteenth
Amendment violation when determining compensatory damages.
2.0nly Portions of the Emotional Distress Damage Awards are Supported
by the Evidence.

The evidence and testimony presentedialtatso support thedurteenth Amendment
damage awards against Glover and the Foumkendment damage awards against Lyon County.
A plaintiff's testimony, standing alone, is enouglstistantiate an awéof emotional distress
damagesPassantinp212 F.3d at 513 (“While objectiveigence requirements may exist in

other circuits, such a requirement is not impdsgdase law in . . . the Ninth Circuit, or the

10 The jury instruction on Fotegenth Amendment damages stated: “A plaintiff may recover
emotional distress damages arising fromadation of their due process rights under the

Fourteenth Amendment to the United States Constitution. However, for this claim, the emaqtions

distress must arise directly from deficiencieshi@ procedure rather thénom the deprivation of
any property.” ECF No. 343 at 20. This instrogtwas meant to address the causation concerns
outlined inCareyand ensure the jury found a causal lr@tween the due process deprivation and
the emotional distress.
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Supreme Court.”) (collecting casegjjang 339 F.3d at 1040 (citation omitted). Each plaintiff
testified to the emotional toll that Glover'stianis had on his life, both the effect of Glover
entering their childhood home without notice andrade to stop him, and his taking of persona
property including treasured familyileoms that were never recover&ee e.g.ECF Nos. 360

at 89; 363 at 82-86; 362 at 156-157.

The circumstances surrounding thpiry are also important. “In some cases significant

emotional distress may be readily apparent eviéimout corroborative adence. For instance,
the violator may have engagedagregious conduct. . . . Or,@vif . . . not egregious, the
circumstances may make it obvious that ageable person would suffsignificant emotional
harm.”In re Dawson390 F.3d 1139, 1150 (9th Cir. 2004). Here, the plaintiffs presented
evidence that after learning oftih father’s death they returnéal their childhood home to find it
ransacked and various famMgirlooms and property takeBee e.g.ECF No. 360 at 25, 40, 45-
46. They then learned that Richard Glover, L@munty’s Public Adminisator, had entered the
home without notice and removed property. BGF 360 at 25. When confronted, Glover coul
not locate all the missing property, had forgottdrere some of it was piad, and later destroye
other itemsSee e.g.ECF Nos. 360 at 28-30, 47-49, 208-382 at 84-85, 155. Testimony was
presented that Glover searched and read theinrfaihersonal papers and mdme of them in his
own wallet.See e.q.ECF No. 360 at 31, 35-38. Later, they found Glover selling some of the
father’s property at an auctioiee e.g.ECF No. 360 at 81-87. Based on the plaintiffs’ testimd
and the circumstances surrounding the violatiorssjity’s award of emional distress damages|
against Glover on the Fourteenth Amendmeaint$ and against the County on the Fourth
Amendment claims are not excessive or contratiiéaclear weight of #hevidence. | therefore
deny the defendants’ motions on this ground.

However, the Fourteenth Amendment el distress damage awards against the
County are contrary to ¢hclear weight of evidence. Theseno basis on which to award more
damages against the County foe frourteenth Amendment violati than against Glover. The
County was found liable undererourteenth Amendment based on Glover being a final

Page 22 of 35

=

ir

ny




© o0 N oo o A~ w NP

N N N N N DN N NN P B RB R R R R R R
0w ~N o U~ WN P O ©OW 0 N O 1~ W N Rk O

policymaker and for no other, independent reasdnus, the disparity in the emotional distress
damage awards between Glover ($60,000 pathbr) and the County ($270,000 per brother) is
unsupported by the evidence and must be codeclbe emotional distress damage awards
against the County on the Fourteenth Amendnakanis must therefore be remitted down to

$60,000 per brother, to match thmount awarded against Glover.

But this does not end the re-calculation. Beeathere is no basis for awarding additiongl

emotional distress damages on the Fourteenth Amendment claims beyond those caused by
Glover’s actions, the remaining $60,000 per bro#veasirded against the County must be struck
as duplicative. Rather than each defenti@img individually responsible for $60,000 in
damages, they are both equally respondda¢he $60,000 in emotional distress damages each
Mathis brother suffered from Mathis’s amtis. Therefore, the additional $270,000 emotional
distress damage awards against the County for eatiebrare struck in theentirety, so the total
emotional distress damages award against the County is reduced by $810,000.

Both Glover and Lyon County were found liable the plaintiffs’ Fourteenth Amendment
claims against each of them based on therstf Glover. ECF No. 342 at {{ 1-2, 17-18. Thqg
verdict clearly shows that theryubelieved both defendants wessponsible for the violation and
for the resulting damagelsl. Therefore, a reasonable readaidghe verdict is that the jury

intended to hold the defendants jointly and saNsliable for the damages caused by this

violation. United States v. Bootl309 F.3d 566, 576 (9th Cir. 2002) (holding that the district cqurt

did not err in holding the defendants jointly asaVerally liable for restitution payments where
there was sufficient evidence that both defendants were found guilty and played essential ro
the wrongful conduct). Glover and Lyon County vl held jointly and severally liable for the
$60,000 in emotional distress damages awardedadh brother on his Fourteenth Amendment
claim.

After viewing the evidence coneeng damages in a light most favorable to the prevaili

>

party, if | determine as | have treethat the damage awards areessive, | have two alternatives
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I[] may grant defendant's motion rfoa new trial or deny the motion
conditional upon the prevailing party accepting a remittitur. The prevailing
party is given the option of eithertsuitting to a new trial or of accepting a
reduced amount of damage which tlwairt considers justified. . . . If the
prevailing party does not consent to the reduced amount, a new trial must be
granted. If the prevailing party accepts the remittitur, judgment must be
entered in the lesser amount.

Fenner 716 F.2d at 603 (citinginn, 383 U.S. at 65-6&pearman v. Meyerg5 Ohio
App.2d 9 (1968)). | therefore deny tlefendants’ motion, conditional upon the
plaintiffs accepting a remittitur. Accordingly, the plaintiffs may accept reduced
emotional distress damage award$880,000 per brother ($60,000 per brother for the
Fourteenth Amendment claims plus $270,p@6 brother for the Fourth Amendment
claims) or opt for a new trial on the emotional distress damages on the Fourteenth
Amendment claims.

e. The Plaintiffs’ Motion for Attorney’s Fees and Costs

The plaintiffs have moved for attorney&es and costs based upon 42 U.S.C. § 1988.
They argue that because the jury found in their favor on their 8 1983 claims, they are the
prevailing parties and are thus detitto attorney’s fees and costs. The plaintiffs request that
award them attorney’s fees of $1,130,758.20 eosts of $24,188.86. They have submitted
invoices and fee summaries in sugpd their proposed award.

The defendant$ do not dispute that § 1988 allows paéing parties in § 1983 actions to
obtain reasonable attorney’s fees and costs. Memyvthey argue that | am not required to gran
all fees and costs that the plaintiffs seek, biftaiaonly those that areagonable. The defendant
contend there are numerous problemtt the attorney’s fees request that make it unreasonab
(1) the plaintiffs failed to submit the required dé#vits; (2) billing deficiencies exist; (3) the
successful defense of the Fourth Amendmeintnctgainst Glover was not taken into account;

fees and costs incurred at the appellate level ¢cdreoecovered; and (8h award of attorney’s

11 Glover filed on opposition to this motion (EQ®. 365) to which Lyon County joined (ECF
No. 374). Thus, | attribute the argumemtade in the opposition to both defendants.
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fees for future work would be premature. eTdeefendants also oppose certain line items in the

plaintiffs’ costs calculation. Thegontend that if | find that an asd of attorney’s fees and costs

is appropriate, | shouleeduce the requested amount.

Section 1988 provides, in pertinent part, thia¢ court, in itdiscretion, may allow the
prevailing party, . . . a reasonallorney’s fee as part of tloests.” The congressional purpose
behind § 1988 was to “eliminate financial barriers to the vindication of constitutional rights &
stimulate voluntary compliance with the lavAtkerley Commc’ns v. City of Salem, 0152 F.2d
1394, 1397 (9th Cir. 1985). My discretion is mavly construed and the award of fees “should
be the rule rather than the exceptidd.’at 1396 (citinglreitelbaum v. Sorensp648 F.2d 1248,
1251 (9th Cir. 1981)).

The determination of reasonable attornegasfis based on the “lodestar” calculation se
forth in Hensley v. Eckerhard61 U.S. 424, 433 (1983 ee also Fischer v. SIB-P.D., 214
F.3d 1115, 1119 (9th Cir. 2000). | must first determine a reasonable fee by multiplying “the
number of hours reasonably expended orlitigation” by “a reasonable hourly ratédensley
461 U.S. at 433. Next, | must decide whetheadjust the lodestaralculation based on an
evaluation of relevant factors articulatedierr v. Screen Extras Guild, In&626 F.2d 67, 70
(9th Cir. 1975). Once calculated, thedestar” is presumptively reasonabf&ee Pennsylvania v.
Delaware Valley Citizens’ Council for Clean A#83 U.S. 711, 728 (1987). Only in “rare and
exceptional cases” should a coadjust the lodestar figur&ee e.gVan Gerwen v. Guarantee
Mut. Life Co, 214 F.3d 1041, 1045 (9th Cir. 2000) (internal quotations omitted).

In determining the reasonableness of an haattly, courts considéne experience, skill,
and reputation of the attorney requesting f&e® e.g.Webb v. Ada Countg85 F.3d 829, 840 &
n.6 (9th Cir. 2002). A reasonable hourly rateigtl reflect the prevailing market rates of
attorneys practicing in the forum community.; see also Blum v. Stenseat65 U.S. 886, 895-96
n.11 (1984). “The party seekimgn award of fees should submit evidence supporting the hou
worked and rates claimed. Where the documentafitvours is inadequate, the district court mg
reduce the award accordingly{ensley 461 U.S. at 433.
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Here, the plaintiffs have prevailed on thEourteenth Amendment claims against Glove
and their Fourth and Fourteenth Amendmentasaggainst Lyon County. Thus, they will almo

certainly be entitled to an awaodlreasonable attorneys’ fees ana$ts. However, because | am

-

JJ
—

altering the Fourteenth Amendment emotional dsstidamage awards and requiring the plaintiffs

to decide whether to accept the remittitur orfopia new trial on damages, it is premature to
determine the exact award effs and costs at this time.

Nevertheless, the defendants make thrgaraents that can be addressed now without
delving into specific award amounts, and whidh give guidance to the parties going forward:
(1) Glover’s successful defense of the Fourth Amesrdmalaim, (2) the fees and costs incurred
the appellate level, and (3) theoposed award for future fees.

1. Glover’'s Defense of the Fourth Amendment Claims

The defendants argue that Glover’s sucegsidfense of the plaintiffs’ Fourth
Amendment claims was not taken into account irféeaequest. They argtleat the plaintiffs
failed to apportion fees between their sucadsafid unsuccessful claims, which makes their
request excessive. The plaintifssspond that the Fourth Amendnt claims against Glover wereg
inextricably related to their numerous other sucegsthims. They contel that all claims arose
out of the same set of factschwere premised on Glover’s removal of property from the Math
home. Thus, the work on the Fourth Amendnodgims against Glover was inseparable from t
work performed on the successful Foultimendment claims against Lyon County.

| apply a two-step process for determinthg appropriate reduction of a fee request
involving “limited success.Sorenson v. Mink239 F.3d 1140, 1147 (9th Cir. 2001) (citing
Hensley 461 U.S. at 440).

The first step is to consider whether the plaintiff failed to prevail on claims
that were unrelated to the claims on which he succeeded. Claims are
unrelated if they are entirely distinmhd separate from the claims on which
the plaintiff prevailed. Hours expded on unrelated, unsuccessful claims
should not be included in an award of fees.
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The second step . . . is to consideretier the plaintifiachieved a level of
success that makes the hours reasonakihended a satisfactory basis for
making a fee award. In answering thaestion, a district court should focus
on the significance of theverall relief obtained by the plaintiff in relation
to the hours reasonably expended on the litigatchrat 435.

Id. (citations and quotations omittedge also Webb v. Slga380 F.3d 1158, 1168 (9th Cir.

2003). “[R]elated claims invee a common core of facts are based on related legal theories.|. .

. [W]e have not required commditg of both facts and law beforoncluding that unsuccessful
and successful claims are relatéd/ébbh 330 F.3d at 1168 (emphasis in original).
Here, there is a clear commonality of facts among all of the plaintiffs’ claims, includir]

their failed Fourth Amendment claims againsv¥&r. While Glover prevailed on the plaintiffs’

Fourth Amendment claims because of qualified umity, those claims were not “entirely distin¢

and separate from the claims on which the plaintiff[s] prevail®drénson239 F.3d at 1147.
Where, as here, “a lawsuit consists of relafedns, a plaintiff who hewon substantial relief
should not have his attorney’s fee reduced sirbplyause the district court did not adopt each
contention raised.Hensley 461 U.S. at 440see also Tutor-Saliba @o. v. City of Hailey 452
F.3d 1055, 1063 (9th Cir. 2006) (citations ondjt€‘the legislative history behind § 1988
demonstrates Congress’ intenfoimmote vigorous private enforcement of civil rights, . . . and
permitting district courts to parse out [unsucce$sifiaims from a set of interrelated claims may
chill such enforcement”).

Given the relatedness of all the plaintiffs’ claims and their commonality of facts, and
taking into account congressionaient to provide attornéyfees under § 1988, it would be
inappropriate to reduce the pi&ffs’ attorney’s fee awardn the failed Fourth Amendment
claims against Glover. The plaintiffs are therefore permitted to request reasonable attorney
related to those claintd. To be clear, | am not determining at this time that the fees requeste

the plaintiffs are reasonable. Rather, | am onéking the determination that the plaintiffs are

12 Reasonable attorney’s feestbis issue are likely to biairly limited, as Judge Dawson
disposed of this claim early on in thisgation. ECF No. 61 (September 30, 2009 Order on
Glover’'s Motion for Partial Judgment on the Pleadings).
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entitled to request reasonable attorney’s feescasts related to their Fourth Amendment clain
against Glover.
2. Fees and Costs Incurred at the Appellate Level

The defendants argue that thaiptiffs’ request for attorney’s fees related to the two
Ninth Circuit appeals should be denied. They atbaéa request for attorney’s fees related to
appeal must be filed with the Ninth Circuit, ribé district court. lrsupport, they cite to
Cummings v. Conngll02 F.3d 936 (9th Cir. 2008mendeg@dNo. 03-17095, 2005 WL 1154321
(9th Cir. May 17, 2005), which held that a requestafitorney’s fees incurred on appeal must b
made to the appellate court, nothe district court, and a district court is not authorized to aw
attorney’s fees for an appeal unless the apgetiatirt transfers the feequest to the district
court for consideration.

The plaintiffs respond that the Ninth Qirtrecently distinguished its holding in
Cummingsas it relates to situations, like here, in whécparty prevails on an interlocutory appe
and subsequently becomes entitled to attorney’s fees and costs under a fee shifting statuteg
§ 1988.Yamada v. Snipe%86 F.3d 1182, 1210 (9th Cirggrt. deniedsub nom. Yamada v.
Shoda 136 S. Ct. 569 (2015). The plaintiffs argue thatuch cases a districourt is authorized
to award attorney’s fees incurred in defemgdagainst a defendantigerlocutory appeald.

| agree with the plaintiffs thatamadacontrols. InYamadathe Court distinguished its
holding inCummings

Cummings. . . did not consider a sitiian in which a party prevails on
interlocutory review and only subsequently becomes entitled to attorney’s
fees under a fee-shiftingtatute such as 8§ 1988. ¥ha plaintiff is not
entitled to attorney’sdes after an interlocutory appeal, . . . it cannot
immediately request attorney’s fees from this court. Should the plaintiff
subsequently become a prevailingtpahowever, it shdd presumptively

be eligible for attorney’s fees inced during the . . . appeal, because that
appeal likely contributed to theszess of the undking litigation.

786 F.3d at 1210. Here, both of Glover’s interlocytappeals related to his qualified immunity|
defense. The plaintiffs prevailed on those appeatghat time, howevethe plaintiffs were not
yet “prevailing parties” under § 1988 and could have requested att@y's fees immediately
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upon prevailing in the Ninth Circuit. Based ¥amadathe plaintiffs are permitted to request
reasonable attorney’s fees related to the interdogppeals. Again, | amot deciding at this
time whether the plaintiffs’ request is reasonabllam only deciding tat the plaintiffs are
entitled to recover reasahble attorney’s feesd costs incurred in conagon with the appeals.
3. Future Attorney’s Fees

| agree with the defendants’ argument that iremature for the plaintiffs to request
future attorney’s fees and cestThe plaintiffs’ motion requests $32,000 in “additional attorney
fees.” ECF No. 365 at 12-13. They contend #pgiroximately 100 hours of additional work will

be needed on post-judgment motions. The pfésrtite no case law oratute in support of their

request, nor do they submit evidence supportiedlfd0-hour estimate or the reasonableness af

their rates. The requeisttherefore denied.

| therefore deny the plaintiffs’ motion for att@yis fees and costsithout prejudice. If
they decide to accept the remittitur on the s#omal distress damages, they may file a new
motion for fees and costs consistent with my rulimghis Order. If tkey opt for a new trial on
the emotional distress damages, attorney’sdeedscosts will be addresd after the trial.

f. The Plaintiffs’ Motion to Alter or Amend Judgment to Include Pre- and
Post-judgment Interest

The plaintiffs have also moved to amendjtsgment to include gjudgment interest on

the damage awards in the amount of $1,893,585ggment interest on the attorney’s fees

award in the amount of $247,590, and for post-judgrimtetest. They contend that because of

the delay between the constitutional violations and when judgment is finally entered, they are

entitled to additional compensation to ensusytare justly compensated for the defendants’
harm to them. They were deprived of th@ioperty in May 2006, but dinot receive a verdict
until November 10, 2015. Thus, they seek prgednt interest for almost ten years. The
plaintiffs also argue that &y funded over $600,000 of this ¢jition out of their retirement

savings and personal funds, and thus shouldratsmive prejudgment interest on that amount.
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In opposition, the defendahtargue that: (1) prejudgment ingst is inappropriate for the
emotional distress damage awards; (2) theaptts’ method of calculang prejudgment interest
on attorney’s fees is flawed and does not consider that attorney’s fieepaiet over time; (3)
prejudgment interest should be awarded only fteentime of the verdict tthe time judgment is
entered; (4) the proposed interese is too high; and (5) thegphtiffs cannot create joint and
several liability where the jury found none.

For the same reasons stated above relate@ foldimtiffs’ request fofees and costs, the
determination of exact amounts fme- and post-judgment interésfpremature at this time.
Based on the suggested remittitur, the plaintiffy wat for a new trial on damages. That woulg
delay final judgment and affect any pm@-post-judgment interest calculations.

Nevertheless, certain issues can be addies®e without delving into specific amounts,
which will guide the parties going forward.

1. Prejudgment Interest on Property Damages

The plaintiffs argue that a civil rightsat accrues when the plaintiff knew or should

have learned of the injury. They contend that they knew the defendants had removed property

from their father's home on June 1, 2006, andettoee they should receive prejudgment interef
from that date.

The defendants respond that podgment interest should be awarded, if at all, from the
date of the jury verdict to the date of judgmbacause the jury’s award fully compensated the
plaintiffs. The defendants point out that the jurgs told to award an amount of damages that
would “reasonably and fairly compensate theRits for any injury you find was caused by thq
Defendants.” ECF No. 343 at 30. Thus, it dddae presumed the verdict amount was the

amount the jury believed would compensateplaintiffs as of thelate of the verdict.

13 Glover filed on opposition to this motion (EG®. 379) to which Lyon County joined (ECF
No. 380). Thus, | attribute the argumemtade in the opposition to both defendants.
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Prejudgment interest is a measure that “seive®mpensate for the loss of use of mone
due as damages from the time the claim acaragkjudgment is entered, thereby achieving ful
compensation for the injury those damages are intended to redkess.Virginia v. United
States479 U.S. 305, 311 n.2 (1987). Neither 431@. § 1983 nor 42 U.S.C. § 1988 mentions
the award of prejudgment interest, and there igereral federal statug@verning the award of
prejudgment interest. Neverths$e courts may allow prejudgment interest even though the
governing statute is sileriRodgers v. United State332 U.S. 371, 373 (1947) (holding that whe
a federal statute is silent as to prejudgmentastethe court should fashion a federal rule whic
grants or denies prejudgment interest basethe congressional purposf the particular
statute). A statute’silare to mention prejudgment interektes not necessarily manifest a
congressional intertb bar interestd.

The purpose of a § 1983 damage award is to eosgie the plaintiff for injuries caused

by the deprivation of constitutional righSee Carey435 U.S. at 254. The Ninth Circuit has ng

directly addressed whether prdgment interest is available under § 1983. However, the Ninth

Circuit has allowed prejudgment inter@simany other federal question casese Frank Music

Corp. v. Metro—Goldwyn—Mayer, In@86 F.2d 1545, 1550-52 (9th Cir. 1989) (copyright case);

Ford v. Alfarq 785 F.2d 835, 842 (9th Cir. 1986) (back-pay awan)Pac. Fisherigs/30 F.2d
at 1288 (admiralty casefriswell v. W. Airlines, In¢.709 F.2d 544, 556-57 (9th Cir.1988jf'd,
472 U.S. 400 (1985) (aghscrimination case)).S. v. Cal. State Board of Equalizati@b0 F.2d
1127, 1132 (9th Cir. 19813ff'd, 456 U.S. 901 (1982) (tax casé).

Other courts have allowed prejudgment interest in § 1983 GsesSavarese v. Agriss
883 F.2d 1194, 1207 (3d Cir. 19884all v. Ochs 817 F.2d 920, 926 (1st Cir. 198Kjurphy v.
City of Elkg 976 F. Supp. 1359, 1363 (D. Nev. 199G3urelangton v. City of Ren638 F. Supp.
1426, 1433 (D. Nev. 1986). | would allow prejudgmiaterest on an apppriate 8 1983 award.

14 The Ninth Circuit has affirmed the award ogjudgment interest in a race discrimination ca
under 42 U.S.C. § 198%atterwhite v. Smitlv44 F.2d 1380, 1381 (9th Cir. 1984atterwhitas
persuasive because § 1981, like § 1983, is part of the Civil Rights Act.
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The “award of prejudgment intestein a case under federal law is a matter left to the
sound discretion of the trial court. Awvadarof prejudgment interest are governed by
considerations of fairness and are awardednwhis necessary to make the wronged party
whole.” In re Acequia, InG.34 F.3d 800, 818 (9th Cir. 1994) (citiRgircell v. United Stated
F.3d 932, 942-43 (9th Cir. 1993)) (quotation omittethrejudgment interest should not be
thought of as a windfall in any euveit is simply an ingredierntf full compensation that corrects
judgments for the time value of monebdnell v. Kowell 533 F.3d 762, 772 (9th Cir. 2008)
(citation and quotation omitted). A court’s disttonary award of prejudgment interest “should
be a function of (i) the need folly compensate the wronged party for actual damages suffere
(i) considerations of fairnessd the relative equities of the awla(iii) the remedial purpose of
the statute involved, and/or (isuch other general principlas are deemed relevant by the
court.” Wickham Contracting Co. v. Local UnioroNB, Int'| Bhd. of Elec. Workers, AFL-CJO
955 F.2d 831, 833-34 (2d Cir. 1992) (ecting Supreme Court cases).

Here, the plaintiff received property damayeards totaling $217,140. Both parties agr,
that this amount was very likely based on theiH&lule of Joe Mathis’ Missing Property.” ECF
No. 370 at 43 (trial exhibit 526). Because thargiffs’ losses were similar to a government
taking, | am guided by the case law on prejudgmegtast due in 8 1983 actions predicated o
an unconstitutional taking. chneider v. Cty. of San Diegovehicle owner prevailed on his
takings claim against the county but was ecanhpensated by the county until long after the
county took his vehicles. 285 F.3d 784 (9th C202). The Ninth Circuit found that the owner
was entitled to prejudgment interest to ensua¢ hie was put in as good a pecuniary position a
he would have been had the county gard for his vehicles when it took them.

In the present case, the defendants deptiveglaintiffs oftheir property on May 30,
2006, but the plaintiff did not obtain a juayvard until November 10, 2015. An award of
prejudgment interest on the property damages isssacgto make the plaintiffs whole. That
interest should run from May 30, 2006 until finatlgment is entered. | am not, at this time,
determining the appropriate intereate nor am | ruling that theahtiffs’ request is appropriate.
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Rather, | am ruling only that erudgment interest on the property damage awards is appropri
in this case.
2. Prejudgment Interest on Emotional Distress Damages

The plaintiffs also move for prejudgmenterest on their emotional distress damage
awards. They contend that the emotional distassages are just as much an actual loss as t
property loss. The Plaintiffs argtieat they have suffered ematial distress from the date they
discovered the missing property on June 1, 2006, anehéitked to interest sce then to properly
compensate them for the defendants’ wrongdoing.

The defendants respond that prejudgmetetrast awards are generally meant to
compensate a party for the time value of nyome their economic losses or for the unjust
deprivation of property. Thegrgue that because emotionatodss damages are not meant to
compensate the prevailing party for some ecaodoss or unjust deprivation, the rationale for
prejudgment interest is not applicable. Additibnahey argue that entional distress cannot be
monetized and has no ascertainalakie such that it woulde an appropriate basis for
prejudgment interest. They also contend that#ses the plaintiffs cite are distinguishable ang
none awards prejudgment interest on emotionaledistdamages from the time of the injury to
the time of the judgment, as the plaintiffe aequesting. Further, the defendants argue that
prejudgment interest on emotional distreswiages would constitute a windfall because the
jury’s awards took into accoutite emotional distress the plaffgisuffered up to the day of the
verdict.

As stated above, prejudgment interest @ilable on damages in 8§ 1983 cases and can
awarded where justified. Howaveinder the circumstances of th&se, prejudgment interest is
not available on the plaintiffs’ emtional distress damage awards.

“Awards of prejudgment interest are govermgdconsiderations of fairness and are
awarded when it is necessaryntake the wronged party wholérf re Acequia, InG.34 F.3d at
818 (9th Cir. 1994) (citation and quotation omitted)rejedgment interest . . . [is] an ingredien
of full compensation that corrects judgnts for the time value of moneyobnell, 533 F.3d at
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772. Unlike the property damage awards, them®ibasis to compensate the plaintiffs on the

time value of their emotional distress. Furthermeeeh of the Mathis Brothers testified at trial

about the emotional toll the def@ants’ actions had on his lifeCF Nos. 360 at 89; 363 at 82-86;

362 at 156-157. The impact (and thus the loss) e felt just on the day Glover entered their
father's home, but rather contied thereafter. Thedes on that first day was not quantified sucH

that prejudgment interest would be necessandtxmuately compensateem. During closing

argument the plaintiffs requested $250,000 in emotional distress damages for each brother.

No. 356 at 73. Even if they decide to addée remittitur, eacbrother will receive $80,000
more than he requested. The policiegporting prejudgment interest do not support
prejudgment interest on the plaintiffs’ etional distress damages in this case.

| therefore deny the plaintiffs’ motion request pre- and post-judgemt interest without
prejudice. If the plaintiffs accept the remittitur on the emotional distress damages, they ma
new motion seeking interest, consist with my rulingghia Order. If theypt for a new trial, the
issue of pre- and post-judgment inten@dt be addressed after the trial.

IV.  CONCLUSION

IT IS THEREFORE ORDERED that defenddithard Glover’'s motion for new trial
(ECF No. 369) is DENIED

IT IS FURTHER ORDERED that defendantcRard Glover's motion to alter or amend
judgment and for remittitulfECF No. 370) is GRANTED in part The motion is granted on the
basis that a portion of thekrteenth Amendment emotiordiktress damage awards are
unsupported by the evidence. It is denied on all other grounds.

IT IS FURTHER ORDERED that defenddngon County’s motion for new trial or,
alternatively, motion t@lter or amend judgment and for remitti(EICF No. 377) is GRANTED
in part. The motion is granted on the basis @abrtion of the Fourteenth Amendment
emotional distress damage awaatis duplicative and unsupportedthg evidence. It is denied

on all other grounds.

Page 34 of 35

D

ECI

J file




© o0 N oo o A~ w NP

N N N N N DN N NN P B RB R R R R R R
0w ~N o U~ WN P O ©OW 0 N O 1~ W N Rk O

IT IS FURTHER ORDERED that the plaiffs have until October 10, 2016 to elect
whether to (1) accept a remittitur of the eropnél distress damage awards from $600,000 to
$330,000 per brother ($60,000 per brother for therfeenth Amendment claims against both
Glover and Lyon County, jointly and severally, and $270,000 per brother for the Fourth
Amendment claims against Lyon County)(®y opt for a new trieon the Fourteenth
Amendment emotional distress damages.

IT IS FURTHER ORDERED that the plaiffs’ motion for attorney’s fees and costs
(ECF No. 365)is DENIED without prejudice. If the plaintiffs accept the remittitur, they may
file a new motion within 14lays of that decision.

IT IS FURTHER ORDERED that the plaintiffsiotion to alter or amend the judgment t¢
include pre- and post-judgment interSCF No. 367) is DENIED without prejudice If the

plaintiffs accept the remittitur, they may filsnaw motion within 14 days of that decision.

o a—

ANDREWP.GORDON
UNITEDSTATESDISTRICT JUDGE

DATED this 9" day September, 2016.
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