Picus v. Wal-Mart Stores, Inc. et al

{l sucli prodnets to the Class through deceptive and-unluwful rep
9"

substantively similar to. Nevada:consurgr fraad Jaws in.that fed
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25 A centified Class for injuncuve relief is appropriate because Déferdants have

|l uniformly acted or refused to act-on grounds generally applicable 1o the class, thereby snaking
appropriate Tinal injudctive relief with respect to the Class #s4 whole. Conjunctively, o

4 | alternatively, 4 dlas

¢lass certified for restittitfon mnd/or damdpes is also-approjpriate. The.common:

| guestions of faw. and fact predominate over ndividual questions because-all infuries sustained by

6 | amy member of the Class arise gutof the singiitar condiic of the defenidant  iniformly

A providing deceptive representations regarding the OF Roy brand pet food products and seliing

sentations regarding the

geographic origin of the preduets,

.....‘._.....‘....,._-_.

PRACT TICES ACT AND {:IMILAR

A FSTATES
{Against Al) Detendants)

26. PlaintHT repeats, ineorporates by-reference and realleges.the allegations contained

| in Parapraphs 1-25 above as if fiilly setforth herein.

27.  Plaintiff brings this clainrunderNevada consumer fraud Jaws, particularly NR§

- Sections 41,600 and 598.0915, on'behalf of herselland the Class who purchased OF Roy brand
pet food products and whe were thus unifornily subjedt o Defendanis’ above-déscribed

It deceptive, unlawlul and fraudidleni conduet. Thelaws of every other siate are identieal 1o andior

lera] Taw-and the faws of every
state prohibit the use of deceptive representations regarding he-geopraphie oripgin of produets,
and every state similagly @thenzes an action by, cansumers for such conduel. In addition, the
laws of the state-of Delaware, and in particular 6 Del. C. § 2532(a)(4) is identical o that of
Nevada N.R.S. £§598.0915,

28.  The OI" Roy brand pet food products, as:described above, were purchased by the
Plaintiff and by other consnmers.similarly situated primaxily for personal. family, or houschold

purposes. Millions of units of OF Roy brand pet food products were sold inthe United States

i prier o Match 16, 2007
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29, The Defendants violated their statutory duty by working in coneert and each

participating in an elaborate scheme wherein Defendants deliberately mislabeled produets or

“caused products to be mislabeled as to thewr geographic origin for the purpose of deceiving

consumiers, increasing sales.and redueing costs.. Defendants also acted deceptively and unfairly
because all of the QI Roy brand pet food prodiicts had the deceptive appearance of a produet that |
was made in the USA.

30.  The Defendamsvishited thejr duty under the aforememioned sratues, including

butnot limited to, NR.8 § 598:0915 (4), by, anvong. other things, making false representalions
and/or designations as . the. geographic origip of ifie. O1° Roy brand pet food produoets. This
conduct violates. Nevada Jaw, aid the Jaw of every other state, ineltiding but not imited o

California (Cal, Civil €ode §1770(a)4

 Arkansas (Ark. Stat. Ann. §4-88-107¢)(1)), Alabama

fenfical in.

- prohibiting deceplive representations.or designations - of geographic origin in the markéting and

sales-of goods..
31.  The Defendanis’ actions as alleged herein were unfaic and deceptive and
constituted frand, misrepresenation and the concealment, suppression and omission of material

conegalmert, suppression-and omission of such materidl facts, all in-vidlation of the applicdble

| Consumer Fraud and Diecepitive Business Pracy

32, Each OF Roy brand pet fovd prodict represented io the Plaintiff and svety alher

- mémber of the Class, at the time of purchase, that the OF Roy brand pet food product was
F“MADE IN USA™ without quafifieation, Cohlrary 1o such represeritation, sach OF Ray brand

' pet food product purchiased by the Plainliff and by every olher member of"the Class uniformly

contained component(s) that were made and/or manufdctured ovitside of the United States.
33, These representations were made by Defendams to Plaintiff and the Class in
writing oi the label of each O Roy brand piet food product purchased by the Plaintiff and by

every other member of the Class, at the lime of their rispective purchases. Because the trie facts |

concerning the use component{s)that were made and/or manufaciured outside of the United




If atthe time of trial. “This: Ceurt 4s emppwered 1o, and should, ¢
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Stutes were concealed by Defendants and never disclosed uatil afier March 16, 2007, the true-
facts concerning the geographic origin of the products were not and could not have been known
to Plaintiff or any other member of the Class.

34, When making the representations on the label that the products were “Made in
USA”, the Defendants intended thil the representations be. relied upon hy all coisimners in

making their purchase.

35.. Allother states Frive consumer hraud statules which-are substantally.similar (o the

- Nevada Consumer Frand Act.. To the-extent that the Nevada Consumer Fraud Act my be found
ot Lo proteet the:residents of other states, thie consumer fraud acts of the Defendants” forum staie

' could be applied to 41l meinbers of the Class..

36.  Plaintiff was injured by the many violations of the Nevada Consumer Frand Adt,

and parallel sister-state svatutes,and Plaintiff has thereby been damaged in anamount o be

proven at trial. As a direct and prokimaté resuft of the acts and prictices 4l leged above, members |

of the general public who purchased the subjeet O Roy brand pet food products frorm

- Defendarts, including the Plaintff, lost moriies in a suncurrently unknown bt subject to proaf

sider restituiion to all persons fom

whoth Defendants deceptively, .tlﬁil'fé-iﬂ')_(*..’di‘it.t’i:""c—)}'- unlawfully took money In order to-accomiplish

complete justice.

COUNT I
FRAUD-INTENTIONAL

N-DISCLOSURE OF MATERIAL FACTS

{(Against AN Defendants)

37. Plaimiffrepeats, incorporates by reference and realleges the allegations contained in

Paragraphs 1-36, above ags H fully set forth herein.

38. The Detendants, working in cencert under the above-described claborate, raudulent

scheme, intentionally concealed and failed 10 disclose material facts about O] Roy bramd pet food

| products and the true facts that should have been made knewn 1o the public and the Plaintiff Class |

prior o their purchase of OF Roy brand pet food product. In parteular, the Defendants failed 1o

14




geographic otiginasherein alleged atalltimes priorto March 16,2007, when the wagorlg
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 disclose the material Tacts allegedherein above withregard to the irue geographic origin of fmportan |

and substantial component(s) of OF Roy brand pet food products. By way of Tarther information,
Plainti f€ further allege as Follows: '

Defendants;
39.  The Defendarits participation in the fraudirlent scherns is set forth s follows:

2.

... e AN

food products as“Made inihe USA™ when they cach knewthat the OI" Roy- brarid petfood predudts |
were ot made in USAand-contained important and substantia) compencnt(s) that weremade andfor

| manufactured outgide of (the United $tates.

b. © When: The OF Roybrand pet food produés deceplively fepresented their

| products were diselosed for the: fitst thme as a resblt.of an jovestigation by e Food and Drug |

mimistration.
¢ Where:Onthelabel andior packaging of the OI Roy brand pet food products
sold in Nevada and throughout the United States.

d. Natureof Fraud: This was a fraud as 1o the geographic-origin-where “Made

in USA" designation was used on each package to give {he appearance that the product was made

in the USA, by United $tates warkersand farmers; and under the protection of Urifted Stires laws,

when in fact, the Digfendants knéw or should havedmawn, thg- O Roy biand pet food productswere

comprised of component(s) that were made andfor manufagnmed ontside of the Wnited States, Tn
| fact, Chemnutia advitted in its regall nictices that the componem(s) of OF Rey brand pet food: |

produets were-originally: labeled:as “Made in Chna”, which desighation apparently wag changed |

and/or altered By Defendants bielore sale fo consumers.

c. Howand When Were Material Facts Conégaled From The Plaintiffs:
Defendams failed 10 disclose and concealed the true gesgraphic vrigin of component(s) of the O1°
Roy brand pet food products.
44. These non-disclosures of material fact were made inténtionally in order to deceive

the Plaintifl and the other Class members, to induce their reliance, and in order 1o enrich the

15
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-copsumers’ purchasing .dec
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1l Delendants by usmg sub-standard forelgn componems and passingsuch componensoff w.the pubilic |

as *MADE N USA." Said non-diselosures were made lor the purpose of Fagilitating and/or diding

and abetting the scheme o market and sell these products 1o the ‘public using deceptive

 representations of geographic origin.

41, 1f Plaintiff and: the other members of the Class had kripwn of the facts which |

| Defenduntsand each of them fajded to disclose, they would never have puréhased the Ol Roy brand

“pet food produets.as they did.

42, Defendants’ non-disclosures of material facts have cavsed damage to-Plaintiff and. '

' 1he ather members of the Class.

COUNT 11

“Unjust Enrichment

{(Against All Defendants)

43, Plaintilf repeats, incorporates by refefence and reallegesthigaliegations contained in |

Paragraphs 1-42 above as if fully set forth herein.

44. Ry labeling products as “Made in USA”, Defendants yepresented that the subject

“Made in USA” products have the characteristic of being made in Arherica and the benefits of |

- Americansmade products, which they do not have. Delendants have represented thal the subject

“Made in USA” products have the statns of American-made piodiiets wnd the Affliation and |

contection with America, which-they do nothave. Moreover, Defendants bave reprasented ihiat the: -

. subject “Made in USA™ producighave the standard, guality, and grade of American-made-produets,

which is not true. This “Made in USA” desigration. 5 9 melerial and substanial fagtor in |

jons, because consumers believe they are buying truly American

products andsupporting Améri¢an cotnpanies and Americanjobs: Conguriers generally believe thay

“Made in USA” produets are higher quality produets than those of othercountries. Fuither; this.
“Muade in USA™ designation is especially important with respect to food products, because only
through the Made in the USA designation can consumers insure that the products were not produced |

nsing illegal or banned chemicals or pesticides. This concern is evidenced by the recall of OF Roy

6
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| Digfendants: sold thie OF Rey brarid pet food produtis with e filse-dé

of A merican-mate prodicts and the added health protection {Towing

Case 2:07-cv-00686 Document 1  Filed 05/25/2007 Page 6 of 13

- brand pet food produets which wascordered because the products were found 10 contain substanees
- which are not approved for use i food produetsin the United States, and the reason they contained
Il such deleterious chemidals is becauise componeit(s)of the subjeét products wete fiot made apd/ox

sramafactared fn-the United States, but instead were imported from countries with no-such. healil -

protections.

45.  Inreality, the Ol Roy brand pet [vod products were nol made-of all or substantially

all American-made products. Inparticulay, component(s)of the prodaels 'x"-'\-fcre»im‘jj(!)ytt:fd from buiside
the Uniled States, including but net miled to wheal gluten imported from. China, In the example: -
of the'wheat glutén from Cliina,such components were imported as “Made it China” however, the |
Defandants changed and/or altered sinch designation to falsely stite “Made in USA.”

46.  Delendants have benefitted and: been enfichied by the above-allgged conduct

pnation thit the OF Roy |

brand pet food productsy were“NMade in USA  and thereby unjustly reaped-benefits and profits from |
“consutners and-the Class as aresult of thess represemations. Defendants received and-continuesto |
receive sdle benefis and profits ai the expense of Praintff and the Class using such deeeptive |

representation and designations.

47, Defendanisuscd the aforementioried representations to induce Plaintiftand the other

members of the Class to purchase the OF Roy brand pet food products. Accordingly, Defendants

| received benefits which: they have unjusily retained at the expense. of Platatiff and: the Class

members, Defendants have knowledge of ihis henefit, voluntarily accepted such benefit, and
retained the benefit. Plainiiff, and other consumers simitarly simated, did not receive the benefits

P

mstch products, for which

ectand proximate respltof this condues, Plaintiff |

-and the other ihiginbers of the Class wiere deprived of the benafits anid wioney they expended whilch

were improperly. relained by Defendants, and are therefore entitled to regtituition iy mn: amount

eguivalent 10 the value of the benefit.

48.  Asadiréct and proximate result ol the Defendants condudt and unjust enrichineri,

17
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“or practices in violation 6f Tederat and staté Tasv.

- Defendarits, orany.of them, jointly and severally,during the pendency.of thisaction and'permanently

- thereafler from fulsely representing the vrigin of the products;
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Plaintiff and the Class Meinbers have suffered injury aid seek relief in an amoinl necéssary 10 |

restore them to the positions they wowld be in had Defendants not been imjnstly-enriched.

REQUEST AND PRAYER FOR RELIER

WHEREFORE, Plaintiffs respectfolly request that the Court enter judgrment in their favor " j

and agginst Defendants as follows:

1. Certify this action as-4 class action;,

[\

. Award damages and/og.restitution in-an amott to. be proven at tial;

3, Qrder declaratory relicf finding that Defendants haveengaged in deceptive trade practices

4, Order snjunctive relief enjoining Defendants and. their officers, directors, agents,

distributors, servants, Smployées, ath ve. sencert or padicipation with

5. Award pre-judgment and post-fudgment interest at the makimiim rate aljowed by law and
costs of suit;
6. Award Plaintfl attorneys’ fees-and all litigation cxpenses as allowable by law,

Alternatively, for all attorneys™ fees: and all litigation -expenses 1o be awirded pursuait 10 the |

substaniial benefit doctrine or other duthority-regiiring Defendants to pay Plaintiff s ahiorneys’ fées. |

and litigation-expenses.. Alternatively, for anomeys® fes and other

under thecommon Tund dogirine or any other provision: of lawsand

7. Order stich other and further relief as the Coun may deers justand proper;
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'DATED ihisthe 3% day of April, 2007.

By:
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G RARI) & OSU‘U] LI !’

lawrcme I Osm,h qu
Nevada State Bar #006771
2840 South Jones Blvd. D-4
Las Vegag, NV §9146
Telephore: {702) 251-0093
Facstmile: (702) 251-0094

Norman Blumenthal, Esq.
Cfl’

(%2) 550123

Atorseys For The. Platiffs
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N . DEMAND FOR JURY TRIAL
1R .
PLAINTIFFS demand jury tria) on issuis triable 1o a Jary.

¢ || Dated: April 30 2007 GERARD & OSUCH, LLP
2 45, o )

By

Gcmxd l:,sq.
ale Bar #6005,
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hal &\]@ ruh'tu,g
22 .('.,a]]e v

‘ Facsirite: (8:) ).SSI 1232
Attorneys For The Plaintiffs

19

20




Case 2:07-cv-00686 Document1  Filed 05/25/2007 Page 10 of 13




Case 2:07-cv-00686 Document 1  Filed 05/25/2007 Page 11 of 13




Case 2:07-cv-00686

Document 1

Filed 05/25/2007

Page 12 of 13




Case 2:07-cv-00686 Document 1  Filed 05/25/2007 Page 13 of 13




