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6 UNITED STATES DISTRICT COURT

7 DISTRICT O F NEVADA

8 BRADLEY S. W ALKER, M.D,

9 Plaintiff,
2:07-cv-1528-RCJ-GW F

10 v.
1

1 l CLARK COUNW , a pqlitical subdivision? ORDER
and municipality includlng its departm ent

12 UNIVERSITY M EDICAL CENTER,

13 Defendant.

1 4

15 Currently before the Court is Defendant Clark County's (Uclark County'') Motion for

16 Summaryludgment (#113)fiIed on Ju1y29, 2010. PlaintiffBradley S.Walker, M.D. Cplaintiff')

17 filed an Opposition (#127) on September 13, 2010, and Defendant filed a Reply (#129) on

18 October 7, 2010.1

19 The Court heard oral argument on the m otion on Novem ber 26, 2010.

20 BACKGROUND

21 Plaintifffiled a Com plaint in this m atter on February 16, 2007, following his term ination

22 from the University Medical Center (''UMC'') in Las Vegas, Nevada. Plaintiff argues that his

23 termination was wrongful and violated the Family and Medical Leave Act (îFMt.A''), Title VII

. 24 of the Civil Rights Act of 1964, the First Amendment, as well as various state Iaws. (Am.

$ 25 Compl. (#20) at pp. 19-28). Clark County moves the Court for summary judgment on the

26 grounds that its em ployment decision to term inate Plaintiff was based on a Iegitimate non-

27 discrim inatory reason and that Plaintiffhas provided no evidence to suppod anyof histheories

28

l Defendanl also filed an Emergency M otion for Exlension of Due Date for Reply for Summary
Judgment (#128) on September 27z 201 0. That molion is GRANTED.
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1 of wrongful term ination.

2 Plainti#wasfirstemployed at UMC in 1995. (DecI. of Bradley S. Walker, M.D. (''Walker

3 Decl.'' attached as Ex. 1 to PI.'s Opp. to Mot. for Summary Judgment (#127) at % 1). According

4 to Plaintiffl he was a ''distinguished physician'' at UMC during the term of his em ployment and

5 had very good evaluations during that time period, .!#. at MI 3-4. Plaintiff is board-cedified in

6 fam ily m edicine, public health, and occupational m edicine. .1.ja. at $ 6. He has worked '.4000

7 hours in em ergency room s, 20,000 hours in urgent care, and 10,000 hours in prim ary care

8 over (the course of his) professional career,'' Ld-.. at 11 7. According to his affidavit, Plainti; has

9 ''never been disciplined in any way related to patient care services or (his) professional

10 performance'' and has unever had a malpractice Iawsuit filed against (him).'' J.(.1. $ 11.

l l From 1997 to 2004, Plaintiff worked primarily in the UMC Quick Cares. I#. at :1 40. In

12 20041 Plainti: was assigned to a position as a primary care physician at UMC'S Lied

13 Ambulatory Center (ul-ied CenteK'). .1/.s at !r 39. In 2005, Plaintif'f sought a transfer'to a part-
I

14 time position at a UMC Quick Care. See Correspondence attached as Ex. B to Mot. for

15 Summary Judgment (#1 13-2) dated 12/13/05). In this correspondence, Plaintiff requested a

16 utransfer ASAP'' to a Quick Care clinic as a /0.6 FTE.''2 !#. As parl of the basis of his request,

1 7 Plaintiff stated that because he was board cedified in occupational m edicine and not internal

l 8 medicine, many of the patients assigned to him for treatment at the Lied Centerwere ''outside

19 (his) scope of training/practice.'' 1#. Plaintil further stated that ''ttlhis is not appropriate for the

20 patients at the OPCS Ioutpatient clinics), and I am not comfortable providing care to many of

21 the difficult internal medicine patients that I have been assigned.'' !#. Plaintiff acknowledged

22 in the correspondence that he had previously been informed that UMC was no longer

23 employing part-time positions (or O.6 FTEs) in the Quick Care system. !#-.. However, he still

24 requested the transfer. 1/t.
l

25 In response to Plaintiff's request to transfer, Larry Trilops (''TriIops'') sent Plaintiff a

26 memo indicating that UMC would ''not be able to accommodate'' his request. (See

27 '

2 &GFTE'' stands fgr ttFulI Time Equivalent.'' (Mot. for Summary Judgment (#I l 3) at 3). A 0.628
FTE is a pan-time positlon. J#=.

2



1 Memorandum attached as Ex. B to Mot. for Summary Judgmant (#1 13-2) dated 12/19/2005).

2 Trilops stated that Plaintiff's letterwas correct that moving forward, UMC did not Mwish to have

3 anymore O.6 FTES'' working in the UMC Quick Care facilities. !#. Trilops stated that there was

4 currently only one 0.6 FTE position and that it would no longer exist once vacated. !#. Trilops

5 further stated that Plaintiffwas lwelcome to apply for any vacant full-time or per diem positionp

6 in the Quick Cares should he ''desire to be located at one of them .'' .!#=
7 On January 6, 2006, Plaintiff sent an additional correspondence to Trilops in regard to

8 his request to transfer to a part-time position at a UMC Quick Care and also in response to an

9 issue that arose from Plaintiffs transfer of patients in the Lied Center. (See Cocespondence

l 0 attached as Ex. A to Mot. for Summary Judgment (#1 13-1) dated' 1/6/06). In that' Ietter, '

l l Plaintiff stated that he needed to be transferred from his position at the Lied Center. .
I

12 According to Plainti':

13 I haye nevqr dgne a hepatology/Gl/cardiology/pulmonology/Rhçumatology
trainlng rotatlon, Inpatient or outpatlent. I am n9t an internist. My entlre inpatient

14 trainlng in adult medicine was only 2 months. l've hjd few monthq of training in
outpatlent adult care, but thosj were the simple famlly practice patlents! and did

15 n9t inqludj individuals with sjnificant internal medlcine problem .s yM prior .UMc/valleystlnts In Prlmary Care
, one.lt remont Medlcal Center and one at

16 View QC (yes, I have comblned UC/PC simultaneoqsly for a'few years in the
past) were on simple cases I selected, and not asslgned cases like currently

17 oqcurs at the OPC. I have never provided primarypare to patieqt? with CAD, MI,
M Hypedhyroldlsm, F/U multi- lLlver/Kidney/Heart Failure

, Cancerl Lupus, IDD
l 8 severe trauma, W heelchairs, home oxygen? COP ,.6 anti-coagulation, etc. I took

care of patients with NIDDM, W CCS, Routine GYNI HTN, anxiety/depression,
19 and of course U/C problems. And unlike private practice, l cannot get consults

in the OPC system in a timelyfashion, making it even more inappropriate for me
20 tc? attempt to take care of individuals with complicated internal medicine

dlagnoses. I do not believe that taking a refresher course for a couple of weeks
21 or being assigned a proctor would rectify the Iack of training/backgroundu '

Finishing a primary-care residency would rectify the Iack of background. lf UMC
22 wanted to pay me hojrly at my current salary to finish the second and third

years of a famlly practlce residenqy, l will be more than happy to accept. lf that
23 ls impossible (as one rpight imaglne), then an assignrpent needs to be made

consistent with my clinlcal training/background. This ls a quality-of-care and
24 ethical issue.

25
.$-.. Plaintiff further stated: ''I've attempted since September 2005 till the present to cover the

26
patients at the OPC clinic consistent with other physicians and, as previously stated, have

2 7
discovered that I do not have the clinical background to allow such.'' .!.(s Finally, Plainti# stqted

28
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 1 that ul'm not interested in increasing from a 0,6 FTE to a 1.0 FTE Ifrom part-time to full-timel,

 2 given my current FMLA and PhD program status.'' l1. Based on the foregoing, Plainti# again
 d a transfer to a Quick Care part-time position. .1y-..3 requeste

I 4 Trilops responded to Plaintiff's Ietter on January 17, 2006, expressing concern that
i
i 5 Plaintiff did not feel he was qualified for his position and suspending Plainti; pending an

6 investigation of the matter. (See Letter attached as Ex. E to Mot. for Summary Judgment

7 (#1 13-5) dated 1/17/06). In that letter, Trilops stated: u1 received your Ietter dated January 6,

8 2006, indicating that you cannot perform the essential functions of your position. Therefore,

9 I am left with no alternative but to suspend you pending investigation.'' .!#= During the

l 0 investigation, Trilops stated Plaintiff would be given the oppodunity to discuss the issue in

1 1 more detail. !#.

12 Plaintiffalso sent a copy of his January 6, 2006 Ietter to Benjamin A. Had, M.D. (''Had''),

13 the Medical Director of UMC. After reviewing Plaintiffs letter, Hart sent a mem o to Trilops
I

14 regarding its contents and expressed concern with continuing Plaintiff's employment in Iight 1
15 of his self-confessed lack of training and background. (See Memo attached as Ex. F to Mot. '

16 for Summary Judgment (#113-6) dated 1/19/06). In his memo, Hart stated that he was

1 7 ''disturbed by what Ihe) read in that Ietter,'' and that Plaintiff's alleged lack of training caused

18 him ugreat concern.'' 
.I#. As a result, Hart stated that: uDr. Walker by his own admission,

19 should be precluded from taking care of patients in the Lied Adult Ambulatory Care Center

20 because of his Iimited training as indicated above.'' !#... '

21 Dr. Randy Shiraishi (Wshiraishi''), the Medical Director of UMC Quick Care Services also

22 reviewed Plaintifrs Ietter. Shiraishi stated that idlalfter a thorough reviewof the Ietter's contents

23 l have very serious concerns regarding this individual's qualifications to continue as a

24 physician within the UMC Ambulatory Care System.'' (See Memorandum attached as Ex. G

25 to Mot. for Summary Judgment '(//1 14) dated 1/19/06). Shiraishi stated that he would not

26 recommend a transfer for Plaintis to a UMC Quick Care because of ''Dr. W alker's admitted

27 incompetence.'' 
.!#a According to Shiraishi: ''(H)is request to be transferred to a position within

28 the Quick Care/urgent Care setting requires him to see ANY acute ill patient that enters the

4
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:

E ! urgent care center. These same acutely iII patients may have any number of illnesses that Dr,

W alker feels that he is not capable of evaluating or treating. Intuitively, this is a high-risk2

 3 situation for a physician that has great concerns about his clinical skills.'' !#. Thus, Shiraishi
E 11i 4 stated that he would recomm end that Dr. W alker not be allowed to transfer to the UMC Quick
5 '
I 5 Care system for the reasons that he poses a great risk to those patients that he may care for

 6 and Iikewise, for the attendant Iiability to the parent institution.'' !#.
 y On January 30, 2006, UMC sent Plaintiff a Ietter regarding his suspension. According

 to that letter: ''After consideration by UMC
, including its Medical Directors and Chief of Staff,E 8

2 j) of your January 6, 2006 correspondence and the comments you made during the subsequent
I
! )() January 23, 2006 meeting, UMC is left with no alternative . but to suspend you pending ;

i I
termination.'' (See Letter attached as Ex. Q to Mot. for Summary Judgment (#1 18-2) dated !11

I

1/30/2006), Further, the Ietter stated: I '12 f

You have disclosed that you have Iimited inpatient and outpatiçnt training andl 3
requested that UM C transfer you to a num ber of alternative positlons. However, t
based upon the review of your disclosures and your suggested alternative )l 4
positions, it appears that you do not meet th: qualifications for any of those
positions, o ,r in fact, any position currently avallable. It was the consensus that15 

ided no evidence to convince those resçnt at the January 23, 2006you qrov lnctlons of either a prlmary caremeetlng that you could perform the essential
1 6

or urgent care physician.

1 7 %

)8 ln response, Plaintis sent a letter to Trilops and Doug Spring at UMC'S Human

l 9 .Resources Depadment seeking to arrange an internal hearing process regarding his
20 suspension pending termination. (See Letter attached as Ex. R to Mpt. for Summary
2 1 .Judgment (#118-3) dated 1/30/06). In that letter, Plaintif stated that his termination was
22 unjustified for several reasons. According to Plaintiffit was unjustified because he had worked
23 for over nine years without any quality-of-care issues in the UMC Quick Cares. .1.4.1... ln addition,
24 u ,,Plaintiff stated that other Quick Care physicians had far more Iimited clinical scope-of-
25 u

practice than Plaintiff. .!#. Finally, Plaintiff asserted that his termination was in retaliation for
26 service as a Union Seward, recent testim ony in an EEOC Iawsuit by Dr. Khani, and an FM L..A

27 ,,
claim. 1.1s

28
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As noted in the foregoing, following his termination, Plaintiff filed the present lawsuit
. 1

against UMC alleging wrongful termination. In the Amended Complaint, Plaintiff alleges2

 :$ causes of action for violation of FMLA, Title VII, the First Amendment, and various state laws.

; 4 Plaintiff's FMLA claim relates to leave he requested in 2005 in order to take care of his mother

1 who was seriously ilI at the time. (Am. Compl. (#20) at $ 18). According to Plaintiff, he was5
' 6 ''unlawfullyterm inated from his em ploym entwith Defendants because of his taking Ieave under

the FMLA and exercising his right to Ieave under the FM LA in violation of 29 U.S.C. sec. 2601 ,7
! .
I ,,
 8 et seq. .1/a. at !( 46. Plaintiff also asseded that he was wrongfully terminated in violation of

Title VII. According to Plaintil, his term ination was based on retaliation after Plaintiff testified
 9

i as a witness in a Title VII lawsuit involving another UMc.physician. !#. at 11 6O. ln addition',1 0

 j j Plaintiff filed a cause of action for violation of his First Amendment rights relating to a series

of newspaper articles he was quoted in from 1998-2003. 1#... at !1 68. Finally, Plaintiff filed12

causes of action for wrongful termination in violation of Nevada's whistleblowing statute and13 
.

I
for refusing to engage in illegal/unethical conduct. !#. at II!I 74, 77. .1 4

Defendant has moved for summary judgment on the foregoing causes of action.1 5

Defendant argues that Plainti; has provided no evidence that the decision to term inate him1 6

was based on any illegal or retaliatory m otive. Rather, Defendant states that the sole reasonl 7

for Plaintiffs termination was Plaintiff's January 6, 2006 Ietter in which Plaintiff stated that he1 8

was not qualified to continue in his position at the Lied Center.l 9

DISCUSSION20

1. Legal Standard2 l

Summary judgment ''should be rendered if the pleadings, the discovery and22

disclosure materials on file and any affidavits show that there is no genuine issue as to23 '

any material fact and that the moving party is entitled to judgment as a matter of Iaw.''24

Fed.R.CiV.P. 56(c)(2). A material issue of fact is one that a#ects the outcome of the25

Iitigation and requires a trial to resolve the differing versions of the truth. Lvnn v. Sheet26

Metal Wprkers' lnt'l Ass'n, 804 F.2d 1472, 1483 (9th Cir. 1986). The burden of27

demonstrating the absence of a genuine issue of material fact Iies with the moving party,28

(j '
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)

and for this purpose, the m aterial Iodged by the moving party must be viewed'in the Iight1
1.

most favorable to the nonmoving pady. Adickes v, S.H. Kress & C0., 398 U.S. 144, 1572

(1970)., Martinez v. CiW of Los Anneles, 141 F,3d 1373, 1378 (9th Cir. 1998).3

Any dispute regarding a material issue of fact must be genuine- the evidence must .4

be such that ''a reasonable jury could return a verdict for the nonmoving party.'' 1#.. Thus,5

6 ulwlhere the record taken as a whole could not lead a rational trier of fact to find for the

nonmoving party, there is no 'genuine issue for trial''' and summary judgment is proper.7 k
I

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). ''A mere j8

scintilla of evidence will not do, for a jury is permitted to draw only those inferences of9

which the evidence is reasonably susceptible', it m ay not resort to speculation.''. British1 0

Airwavs Board v. Boeinn Co., 585 F.2d 946, 952 (9th Cir. 1978). The evidence must be11

significantly probative, and cannot be merely colorable. Anderson v. Libertv Lobbv, Inc.,12

477 U,S. 242, 249-50 (1986). Conclusory allegations that are unsuppoded by factual data1 3

cannot defeat a motion for summary judgment. Tavlor v. List, 880 F.2d 1040, 1045 (9th1 4

Cir. 1989).15
II. Retaliation and W rongful Term ination under Title V1I1 6

As noted in the foregoing, Plaintiff asserts that his termination was in violation ofl 7

Title VIl of the Civil Rights Act of 1964. According to Plaintift he engaged in a protected1 8

activity under that statute when he testified in a Title VII lawsuit involving another physician1 9

at UMC in 2005. Plainti; states that his termination was based on this testimony and thus l
20

constitutes retaliation in violation of Title VII.2 1

On November 3, 2005, Plainti: was called as a witness by Dr. R. Moham madkhani22

in a case against UMC. (W alker Declr. (#127-2) at :1 57). According to Plaintift Dr. R.23

Moham madkhani was a physician and em ployee at UM C who brought a lawsuit against24

UMC for harassment and retaliation under Title VII of the Civil Rights Act of 1964. .!#.25

26

27

28

7



j Plaintiff states that his testimony in that case was detrimental and damaging'to UMC.3 ld.

at !( 64.2

Defendant moves for summary judgment on this claim on the grounds that Plaintiff3

has not provided any evidence that there is a ''causal Iink'' between Plaintiff's testimony in4

Dr. R. Mohammadkhani's case and his termination in 2006. (Mot, for Summary Judgment5

(#113) at 12). According to Defendant, the only evidence presented clearly establishes6
y that the sole reason for Plaintiff's termination was the content of Plaintiff's January 6, 2006

Ietter in which he stated that he was not sufficiently trained and did not have the proper8

background to continue in his position at the Lied Center at UMC. Defendant notes that '''
9
() numerous other UMC employees testified against UMC in the Dr. R. Mohammadkhani1

case and were not terminated for their involvement in the m atter. In addition, Defendant11

z states that Plaintiff initially testified in that case in 2003 during his deposition - yet he wasl

a not terminated until 2006. Finally, Defendant notes that Plaintifrs Opposition expressly1

argues that UMC'S termination decision was wrongful because it was abased uon nothing1 4

except Plaintiff's January 6, 2006 letter,'' (see Opp'n (#127-1) at zltemphasis added), thus1 5

conceding that his termination did not relate to any retaliatory'motive under Title VII.l 6

To establish a prima facie case of retaliation under Title VII, a plainti; must show1 7

18 that: (1) he engaged in a protected activity', (2) he suffered an adverse employment

decision', and (3) there was a causal Iink between the protected activity and the adverse1 9

employment decision. Villiarimo v. Aloha Island Air, Inc., 281 F.3d 1054, 1064 (9th Cir.20

aj 2002). lf a prima facie case of retaliation is established and the employer adiculates some

Iegitimate non-retaliatory reason for the challenged action, the plaintiff umust demonstrate a22

genuine issue of material fact as to whether the reason advanced by the employer was a23

24 pretext.'' Brooks v. Citv of San Mateo, 229 F.3d 917, 928 (9th Cir. 2000).

25

3 Specifically, Plaintiff states that he testified in his pgsition as a union representative that he26 
,witnessed the defendant (a physician at UMC) abuse his authorlty as Dr. Mohammadkhani s supenpisor

by threateniqg her with dlsclpline for trivial matters. J.Z at *J 58. Plyinriff also lesfified that the2 7
defendant trled to Iimit the number of hours doctors could work at hIs clinic which affected Dr.
M ohammadkhani. and that the defendant had becn soliciting complaints agains: Dr. M ohammadkhani.28
J.I...: at jl!l 59-60.

8



: 1 ' ln this case, the padies concede, for purposes of summary judgment, that Plaintiff

 z engaged in a protected activity when he testified in the Dr. R. Mohammadkhani case and

 that he suffered an adverse employment decision when he was terminated from
é 3
! 4 employment. However, Defendant argues that Plainti; has provided no evidence that

 5 there is a causal Iink between Plaintifrs testimony and his termination. Rather, Defendant

i 6 states that the evidence provided clearly establishes that UMC had a Iegitimate reason for
 7 terminating Plaintiff after Plaintis submitted the January 6, 2006 Ietter. In response,

 g Plaintiff asseds that the January 6, 2006 Ietter did not provide UMC an ''honest, in good
I
 

. p faith or reasonable belief for terminating Plaintit'' (Opp'n (#127-1) at 1). Rather, Plaintiff

 argues that the January 6, 2006 Ietter ''gave Trilops the opportunity to misconstrue the '.1 0
(

J 1 Ietter in the way he saw fit to be able to terminate W alker.'' 1#. at 2.
 Ia To establish causation in a retaliation case, a plaintiff must show Wby a

l 13 preponderance of the evidence that engaging in the protected activity was one of the

 14 reasons for (his) firing and but for such activity (he) would not have been fired.'' Villiarimo,
 281 F.3d at 1064. The Ninth Circuit has recognized that in some cases, ''causation can bel I

l 5 .l
inferred from timing alone where an adverse amployment action follows on tbe heals of '

16 (
j 7 protected activity.'' Villiarmo, 281 F.3d at 1065*, see also Passantino v. Johnson & Johnson

Consumer Prods., Inc., 212 F.3d 493, 507 (9th Cir. zoooltnoting that causation can be 
,)1 8

inferred from timing). ''But timing alone will not show causation in aIl cases', rather in orderl 9

:?: to support an inference of retaliatory motive, the termination must have occurred fairly soon

:21 after the em ployee's protected expression.'' .!#=. (internal citations and quotations omitted).

In Villiarimo, the Ninth Circuit held that a ''(a) nearly l8-month lapse between protected22

23 activity and an adverse em ploym ent action is sim ply too long, by itself to give rise to an

:)4 inference of causation.'' 281 F.3d at 1065.

25 In this m atter, based on the evidence presented and the tem poral proximity between

Plaintifrs testim ony in the Dr. R. Mohamm adkhani case and his termination, the Court finds26

27 that a question of fact exists sufficient to survive summary judgment on this claim. Plaintiff

as testified at the trial in the Moham m adkhani case in November 2005. He was term inated

9
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1 from his employment approximately two months Iater. Based on the timing of the events in

 :) this m atter, the Court finds causation can be inferred and that summary judgment is not
; I

E ? appropriate on Plaintifrs Title VlI claim retaliation claim. : .
E
i 4 114. Violation of First Amendment Rights
 1 5 Plaintiff also asseded a cause of action for violation of his First Amendment rights '

j 6 because Plaintif claims he was terminated based on comments he made in newspaper
ik 7 articles regarding billing and referral problems at UMC between 1998 and 2004. (Am. !
 j
 g Compl. (#20) at 22-26). J

Defendant moves for summary judgment on this claim on the grounds that Plaintiff 9
I l
! jtl has provided no evidence that any of the newspaper articles or press appearances by l
! '
' j j Plaintiff were considered in connection with the decision that Plaintiff not be retained on l

g staff. ld. Moreover, the personnel that made the decision to suspend and term inatel I
:

Plaintiff testified that their decision was not based on the comments Plaintiff made to the .l 3

press. Id. Finally, Defendant argues that the timing of the articles in relation'to his1 4

term ination, as well as their content, fail to provide any inference that they led to Plaintif's1 5 
.

termination. In this regard, the articles were published over two-years before Plaintiff'sl 6

term ination. In addition, UMC agreed with m any of the problem s discussed by Plaintiff in1 7

the adicles, Id,1 8

To prevail on a claim for violation of a plaintiff's First Amendment rights, a plainti; isl 9

required to prove that: (1) he engaged in protected activity', (2) the defendant took an20

zj adverse employment action', and (3) his protected activity was a ''substantial or motivating

factor'' for the adverse employment action. Coszalter v. Citv of Salem, 32O F.3d 968, 97322

(9th Cir. 2003). In order to demonstrate that there is a genuine issue of material fact on23

whether protected activity was a substantial or motivating factor behind the plaintiffs24

dismissal, the plaintiff ''is required to present evidence'' that: (1) there was ''a very close25

proximity in time'' between the protected activity and the dismissal, such that a jury could26

infer that the plaintiff was discharged in retaliation for the activity', (2) plaintiff's employer27

expressed opposition to his actions, either to him or to others', or (3) plaintiff's employer's28

l 0
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,)
 l

1.

 

j proffered explanation for the discharge was false and pre-textual.' Kevser v. 'Sacramento

 :) Citv Unif. Sch. Dist.l 265 F.3d 741, 751-52 (9th Cir. 2001)*, see also Clark Countv Sch. Dist.
; a v. Breeden, 532 U.S. 2681 273, 121 S.Ct. 1508, 149 L.Ed.2d 509 (2001).1

Here, Defendant argues that they are entitled to summary judgment on this claim4

because Plaintiff did not engage in a protected activity and Plaintiff cannot show that any5

alleged protected activity was the substantial or motivating factor for his termination.6

uIt is well settled that the state may not abuse its position as em ployer to stifle 'the7

First Amendment rights (its employees) would otherwise enjoy as citizens to comment on8

matters of public concern.''' Enn v. Coolev, 552 F.3d 1062, 1070 (9th Cir. 2009). ln order9
I

to state a First Amendm ent retaliation claim , a plaintiff must show that uthe speech1 0
!

addressed an issue of public concern.'' Id. (citing Connick v. Mvers, 461 U,S. 138, 1O3 '11

S.Ct. 1684, 75 L.Ed.2d 708 (1983)). ''Speech involves a matter of public concern when it .1 2

can fairly be considered to relate to 'any m atter of political, social, or other concern to the1 3

community.''' Id. (quoting Johnson v. Multnomah Countv, Or., 48 F.3d 420, 422 (9th Cir. .1 4 . .

1995)). Speech that deals with ''individual personnel disputes and grievances and that1 5
1

would be of no relevance to the public's evaluation of the performance of governmentall 6

agencies is generally not of public concern.'' Id. (internal citations and quotations omitted).1 7

uIf the speech in question does not address a matter of public concern, then the speech is1 8

unprotected.'' Id.1 9

Here, the newspaper aëicles and press interviews given byxplaintiff constitute20

matters of public concern. These articles refer to billing and referral problem s that existed2 1

at UMC and potentially impacted medical care at that facility.4 As such, the speech in22

23

24

25

26 4 , j tjentsFor instance, one anicle discussed whether the county hospital s method of send ng pa
to see specialists was backlogged. (See Articles attached as Ex. L to Mot. for Summary Judgment27 

.. ,.(# 1 l 6)). Other articies discussed whether the policy of treat first, pay later, at UMC was costinyuMc
money. J#.... Another anicle claimed that a change in billing at UMC could save UMC milllons of28
dollars. J.I...O

l 1



 these' articles relates to m atters of social or'other concerns to the comm unity.s '
l

Although the Coud finds that the speech at issue involved a matter of public2

? concern, the Court finds that Plaintiff's First Amendment claim fails because he has failed

 4 to show that his speech was a substantial and motivating factor in his termination.' See

! Enc
, 
552 F.3d at 1071. As noted in the foregoing, in order to satisfy this prong, Plainti:

I 5

must show: (1) there was a very close proximity in time between protected activity and the6

I .J dismissal, such that a jury could infer that the plaintiff was discharged in retaliation for the

activity; (2) plaintiff's employer expressed opposition to his actions, either to him or to 8

others', or (3) plaintiff's employer's proffered explanation for the discharge was false and9

pre-textual. Kevser, 265 F.3d at 751-52. . '1 0

Here, there is no close proxim ity in tim e between the alleged protected activity and11

Plaintiff's dism issal. The newspaper adicles and press interviews a1I occurred between1 2

1998 and 2004 and the bulk of them were published in 2003. Thus, over two years passed1 3

from the time Plaintiff engaged in this speech until he was terminated. This amount of timé1 4

is not sufficient for Plaintiff to establish ua very close proximity in time'' between the l15 .

1

protected activity and the dismissal such that a jury could infer that Plaintiff was discharged1 6 ,

in retaliation for the activity. Moreover, Plaintiff's employer never expressed any opposition1 7

to his actions, either to Plaintiff or to others. Trilops specificàlly testified that his decisionl 8

was not based on any newspaper articles or press interviews relating to Plaintis. (See1 9

Trilops Dep. attached as Ex. S to Mot. for Summary Judgment at 140r141). In fact, the20

majority of the articles were written before Trilops was even employed at UMC. 1d.2 1

Ellerton, the Chief of Staff, also testified that he was not even aware of the adicles and22

press interviews involving Plaintiff. (See Ellerton Dep. aoached as Ex. S to Mot. for23

.
,24 Summary Judgment (#120-1) at 45).

25

26 sIn his opposition, Plaintiff also argues that his January6, 2006 Ietter is grotected underthe First
Amendment. (Opp'n (//127- 1 ) ar 6). Howcver, this lelter does not address an lssue of public concern.2 7 

.; , .ln this regard, it deals explicitly with Plaintiff's individual personnel dispute and p ievances, and has
k'no rclevance to the publlc's evaluation of the performance'f of a governmen: agency. See Enz. 552 F.3d2 8
at 1 07 0 .
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 : Based on the forenoinn, Plaintiff has failed to provide anyrevidence torsuppod a '

I 2 cause of action for violation of his First Amendment rights. Thus, the Coud grants
l

Defendant's motion for summaryjudgment on this claim. '3
IV. Violation and Retaliation under FMLA !

4 1
Plaintiff has also asseded a cause of action for violation and retaliation under the5

FMLA. According to Plaintiff, Plaintiff ''was unlawfully terminated from his employment with6

Defendants because of his taking Ieave under the FMLA and exercising his right to Ieave7

under the FMt.A.'' (Am. Compl. (#20) at 18). Plaintiff also asserts that Defendant8

uengaged in a series of actions and conduct to make (Plaintiff's) job more difficult creating a9
' jhostile work environment after (Plaintiffj applied for and commenced intermittent leave10 1 i

under the FML.A..' Id. at 19. ) '11
Defendant moves for summary judgment on Plaintiff's FMLA claims on the grounds!

l 2
that the evidence shows that the decision to terminate Plaintiff was based on Piaintifrs1 3

January 6, 2006 letter and not because Plaintiff exercised his rights under the FMLA. (Mot.l 4

for Summary Judgment (#1 13) at 8). Defendant states that it is undisputed that Plaintiff1 5 
.

requested FM LA Ieave in February 2005 and was granted this request to take care of his1 6

critically-ill mother. Id. Further, Defendant states that Plainti; testified, under oath, that hel 7

was never denied a requested full day off under FMLA. Id. In addition, Defendant states f1 8
1

that UMC never interfered with Plaintiff's FML.A requests, Id. at 19. Rather, Defendant .1 9

states that Plaintifrs attem pts to m ake 'tlast m inute changesn to his FMLA Ieave days20

caused disruptions with the clinic schedule because it required patients and sta; to be2 1

rescheduled.6 1d.22

Plaintiff argues that stlmmary judgment is not appropriate on this claim because 'dit23

is clear Plainti: was constantly being interfered with and harassed about using his FM LA24

leave.'' (Opp'n (#127-1) at 8). In this regard, Plaintiff states that he was required to use25

26
6 ln this regard, Defendant notes that Plaintiff would request an FM LA lcave day from his27

scbedule at the Lied Center and then request to make up the hours at a different clinic or a Quick Care.
(Repl)z (#l 29) at 12). Plaintiff was infonped that hc could not make up FMLA leave days al different28
locations after he had taken leave from hls nonnal schedule. J#.
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;

' ) vacation time when he missed one of his Lied Center shiftst Ld=. ' Plaintiff states that he

should have been allowed to make up the shift by working a Quick Care shift and not have2

his vacation charged. !#=. According to Plaintiff, ''Ijhis effected how Plaintiff took his FMLAi 3
: f d to use

.
'' 

.1.j=.and how much of (his) FMLA he was orce4
 '

5 ''The FMLA provides job security to employees who must be absent from work

 6 because of their own illnesses, to care for family members who are ill, or to care for new
 ,,

,7 babies. Bachelder v. Am. W est Airlines, Inc., 259 F.3d 1112, 1119 (9th Cir. zoolltciting
 

g 29 U.S.C. 5 2612). Under the FMLA, it is uunlawful for any employer to interfere with,
p restrain, or deny the exercise of or the attempt to exercise, any right provided'' under the

statute. 29 U.S.C, j 2615(a)(1). Congress has authorized the Department of Labor! 1 0

i j j ( DOL ) to issue implementing regulations for the FMLA. 29 U.S.C. j 2654. These

regulations are entitled to deference. Bachelder, 259 F.3d at 1123, n.9. DOL regulations12

state that îltlhe FMLA prohibits interference with an empioyee's rights under the law.'' 2913

C.F.R. j 825.220(a). Any violation of the FMLA itself or of the DOL regulations constitutel 4

intederence with an employee's rights under the FMLA. 29 C.F.R. j 825.2204b). The DOLl 5

interprets ainterference'' to include ''not only refusing to authorize FML..A Ieave, but'1 6

discouraging an employee from using such leave.'' 1#a.; see Xin Liu v. Amwav Corn., 347 I17 !

F.3d 1125, 1133 (9th Cir. 2003).1 8 .

Here, summary judgment is not appropriate on Plaintiff's FMI.-A claim because there1 9

is a question of fact whether Defendant interfered with Plaintiffs right to take FMLA. ln this20
' 

matter, although Plaintiff concedes that he was never denied an FMLA leave request, he2 l

has raised a question of fact as to whether UMC interfered with his right to take FMLA.22

tsee Deposition of Bradley S. W alker, M.D. attached as Ex. R to Mot. for Summary. 23 .

Judgment (#119) at 303). In this regard, Plaintiff provided evidence that he was informed24

by UMC that he was reguesting FMLA in a manner that was ''interrupting clinic operations.''25

See W alker Dep. attached as Ex. R to Mot. for Summary Judgment (#119) at 287).26

Plaintif'f received a memo from the Medical Director at UMC, Hart, regarding Plaintif'f27

making changes to his FMLA schedule. ln that memo, Haë states that Plaintiff was28

l 4



scheduled to be off on Monday, September 12, 2005 for FMLA. (See Memo attached as1

Ex. N to Mot. for Summary Judgment (#1 18) dated 9/12/05). Hart states that Plaintiff was2

initially scheduled to work that day, ''however on August 23, 2005 you submitted a Leave3

Request'' asking for FML.A Ieave on that day. 1#. Plaintiffs Ieave request was granted and4

his ufully booked clinic cancelled and those patients rescheduled.'' !#. On September 8,5

2005, Plaintiff generated another request asking to work again on Monday, September 12,6

2005, J#. Hart denied Plaintif's request to work that day after he had previously requested7

FMLA Ieave on that day. According to Hart, Plaintiff's records were ''developing a trending8

pattern of changing his established schedule'' based on Plainti#'s last minute Ieave9

'! fl f th Jchanges. !#=. . Hart informed Plaintiff that (tlhis trend interrupts not only.the work ow o10 !

clinic and staffing requirements, but patients are inconvenienced by having to be re-11

scheduled multiple times.'' J#.1 2
Although the fact that Plaintiff received a memo regarding problem s with his ulast13

m inute'' leave request changes does not constitute a violation of the FM LA per se, it does1 4

raise a question of fact sufficient to survive summary judgment on the issue of whether hisl 5

FML..A rights were interfered with. In addition, there is a temporal proximity between1 6

Plaintifrs FM LA leave requests and his term ination sufficient to infer causation on that1 7

claim .1 8

Thus. based on the foregoing, the Court denies Defendant's motion for sum maryl 9

judgment on this claim.20 .1

V. State Law Claim s2 1

Plainti; has also asserted various state Iaw claims including alleged wrongful22

term ination in violation of state Iaw whistleblowing and wrongful termination for refusing to23

engage in illegal/unethical conduct. (Am. Compl, (#20) at 26-27). The Court grants24 
.

summary judgment to Defendant on these claims. Plaintifrs allegations that his25

term ination violated Nevada law is unsuppoded by the evidence and based on conclusory ,26

allegations.27

///28
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CONCLUSIONl

For the foregoing reasons, IT IS ORDERED that Defendant's M otion for Sum mary

Judgment (#113) is GM NTED IN PART and DENIED IN PART. Defendant's motion is

G RANTED as to Plaintiff's First Am endm ent claim and state law claim s. Defendant's m otion

is DENIED as to Plaintiff's Title Vll and FM LA claim s.

IT IS FURTHER ORDERED that Defendant's Emergency Motion to ExtentTime (#128)

is GRANTED.

DATED: Decem ber 27, 2010
!

. j'

United States trict Judge
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